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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

2

COUNTY DEPARTMENT, CRIMINAL DIVISION

JUN 0

2

2 14

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff,

v.

WILLIE JOHNSON,

)

~ ~ ~ ~ ~ D ~ e £ _ e _ n d _ a _ n _ t . ~ ~ ~ ~ ~ ~ ~ ~ )

No.

11

CR 13172

Judge Dennis Porter

DEFENDANT'S MOTION TO DISMISS INDICTMENT

OR

FAILURE

TO

STATE

AN

OFFENSE

AND

MEMORANDUM IN SUPPORT

Pursuant to 725 ILCS 5/114-l(a)(8), Willie Johnson respectfully
files this Motion to

Dismiss the Indictment for Failure to State an Offense, because
the offense of perjury is not a

continuing offense and the indictment's charges suffer from
multiplicity.

BACKGROUND

Mr. Johnson, and two

of

his friends, were shot outside

of

his mother's home in 1993. He

has testified as an eye-witness to the shooting.

-

The prosecution in this matter stems from a grand jury
indictment returned August

18,

2011, charging Mr. Johnson with two counts

of

perjury stemming from eye-witness testimony

Mr. Johnson provided at a 1994 trial and testimony in a 2011
post-conviction proceeding in the

same case. The indictment charges each of the perjury counts as
a continuing offense, alleging

that Mr. Johnson committed perjury on or about February

8,

1994, and continuing on through

January 19, 2011. (Ex. A, Indictment (emphasis added).)
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ARGUMENT

I The Indictment Should Be Dismissed for Failure to State an
Offense Because t

Wrongly Charges Perjury as a Continuing Offense

A Perjury Is Not a Continuing Offense

A criminal offense may be deemed a continuing offense only if
the nature of the crime

involved is such that Congress must assuredly have intended it
to be a continuing one.

People

v Grogan

197 Ill. App. 3d 18, 21-22 (1st Dist. 1990), quoting

Toussie v United States

397 U.S.

112, 115 (1970). The acts

of

perjury as charged in the indictment were not and could not
have

been continuing offenses, as a matter of law. Moreover, the
statute

of

limitations for perjury is

three years, and charging perjury as a continuing offense here
creates the possibility that, if the

state is not required to prove which

of

Mr. Johnson's statements was false, the jury could convict

Mr. Johnson based on his testimony from 1994, well outside the
limitations period.

We found no Illinois authority for charging perjury as a
continuing offense, let alone

perjury based on two separate sworn statements so many years
apart. There are examples of

various other offenses that have been held to be continuing
offenses for the purposes of the

statute of limitations, and those cases all involved a crime
that actually involved criminal activity

that continued by the defendants over time.

For example, in

People v Jenkins

383 Ill. App. 3d 978, 986 (1st Dist. 2008), the

appellate court held that limitations period for possession of
stolen firearms began to run on date

of

arrest, and not at the time they were stolen, because the
legislature could only have intended

for the possession statutes to prohibit the continuing,
uninterrupted act of retaining stolen

firearms in one s control or custody. In People v Miller 157
Ill. App. 3d 43, 46 (1st Dist.

1987), the appellate court relied on Toussie and United
States

v

Bailey 444 U.S. 394 (1980), to

hold that escape is a continuing offense because the legislative
intent to make it so was apparent

2
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from the nature o the crime, and the escapee had a duty to
terminate her status as a fugitive by

turning herself over to the authorities.

There are also reported decisions where, like here, the activity
did not continue and

Illinois courts rejected the State's attempt to charge as a
continuing offense.

Grogan

197

Ill.

App. 3d at 21-22 (violation o bail bond);

People

v

Kimbro

182 Ill. App. 3d 572, 573-74 (3d

Dist. 1989) (theft). The perjury statute simply does not
expressly or impliedly contemplate that

the making o two contradictory sworn statements over time
renders the perjury a continuing

offense over that time span. Nor is there anything about the
nature o

the perjury as charged in

this indictment to suggest that the Legislature assuredly must
have intended it to be a

continuing offense. Mr. Johnson was under oath on only the two
occasions charged in the

indictment, and not every day for 17 years.

Because perjury is not a continuing offense, and because the
State has charged it as a

continuing offense, the indictment has failed to state an
offense and must be dismissed.

B The Flawed Indictment Will Lead to an Unacceptable Risk o
Jury

Confusion as to the Applicable Statute o Limitations

Under the applicable Illinois statutes, the statute o
limitations for perjury is three years.

720 ILCS 5/3-5(b) and 720 ILCS 5/32-2(e . The State has taken
the position that it will prove

that Mr. Johnson's 2011 testimony is false. However, to avoid
the application o the statute o

limitations to the 1994 testimony, the State made the decision
to charge perjury in the indictment

as a continuing offense, in an apparent attempt to benefit from
the perjury statute's allowance for

proof

o

perjury through the presentation

o

two conflicting sworn statements, without proof

o

which was false. The State's representation as to its proof o
perjury is in direct conflict with the

flawed indictment, which imposes upon Mr. Johnson an
unacceptable risk that the jury might

convict him o perjury based on testimony given well outside the
limitations period. The
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indictment should be dismissed for these reasons as well; in the
alternative, the State must be

bound at trial to its position that only the 2011 testimony will
be proved false, and should be

compelled to provide a bill o particulars making that point
clear.

In

Toussie

the U.S. Supreme Court instructed that the continuing offense
doctrine should

be applied only in limited circumstances because o the natural
tension between its use and the

purpose o statutes

o

limitation, in that charging a crime as a continuing offense for
all

practical purposes, extends the statute beyond its stated term.
Toussie 397 U.S. at 115 (internal

citation omitted). The Supreme Court's warning in Toussie
applies directly to this matter, in

which the indictment, on its face, appears to be drafted so as
to include both allegedly

contradictory statements within the limitations period.

In this matter, the State has represented on the record that it
believes only the January

2011 sworn testimony to be false. The State expressly told the
Court it is not alleging perjury

in connection with Mr. Johnson's 1994 testimony, and that the
perjury in this matter is the

statement that the defendant made in the post conviction matter
in January

o

2011 That is

the allegation that is before the fact-finder. (11/7/12 Tr. (Ex.
B) at 7.) This admission itself

demonstrates that the indictment is flawed, insofar as the State
has acknowledged that the proof

expected at trial will vary wildly from, and even contradict,
the indictment's allegation that the

perjury in this case was a continuing offense from February 8
1994 through January 19, 2011.

The indictment's defective allegation that Mr. Johnson perjured
himself from 1994 to

2011 imposes an unacceptable degree

o

confusion on the defense

o

this matter. For example,

despite the State's representation to the Court on November 7
2012 that it will seek to prove

only the January 2011 testimony to be false, and that Mr.
Johnson's February 1994 testimony is

simply evidence o the falsity

o

his January 2011 testimony, the Court stated:

4
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Now the State is essentially alleging that he made two
statements under oath

which both cannot be true which they're allowed to

do

to prove perjury, and I

don't think you can read this as saying the first is true and
the second not or the

second is true and the first is not.

Id. at 7.) The Court obviously was alluding to the Illinois
perjury statute's provision that two

conflicting statements may be proof' of perjury, and [a]t the
trial, the prosecution need not

establish which statement is false. 720 ILCS 5/32-2(b . But the
Court also observed, in

denying Mr. Johnson's motion to dismiss the indictment on
limitations grounds, that the statute

of limitations runs from the last act required in the
indictment. (11/7/12 Hrg.

Tr.

(Ex. B) at 7.)

The Court thus appeared to understand the indictment, correctly,
to have alleged a continuous set

of

acts, the last

of

which occurred in January 2011, within the limitations
period.

The purpose of alleging perjury in this case thus becomes clear,
as the State managed to

avoid dismissal on limitations grounds by alleging perjury as a
continuing offense through

January 19, 2011. Moreover, if under Section 32-2(b) the State
need not prove which of the two

sworn statements by Mr. Johnson was false, Mr. Johnson could be
convicted based on false

testimony that occurred outside the limitations period.

Consequently, in this case, in which the first of the two sworn
statements did occur

outside the limitations period, the Court must resolve the
tension between Section 32-2(b) and

the statute of limitations by holding that the State must prove
a knowing falsehood under oath

within the limitations period, namely the testimony on January
19, 2011. See 5 ILCS 70/1

(providing that Illinois statutes must be interpreted in
concert, and that no statute may be

interpreted in a matter that is repugnant to its context). More
specifically, the flawed indictment

in this case requires the Court to take a step it should not
have to take in the first place; instead,

the State should simply be required to allege the perjury as the
acts of giving knowingly false

5
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testimony under oath on January 19, 2011, and not as the
continuing offense alleged in the

indictment.

The result of dismissing the instant indictment would result in
the trial going forward in a

manner in which the State would clearly be unable to avail
themselves

of

Section 32-2(b), but

that is the only lawful result here under the applicable
limitations period, and it is the result

commanded by the very nature of the offense the State have
charged. The statute of limitations

applicable to perjury does not include an exception allowing
Section 32-2(b) to be applied to

permit defendants to be convicted

of

perjury based in any part on acts that occurred outside the

limitations period.

Accordingly, Mr. Johnson should not stand trial on this flawed
indictment. The

indictment must be dismissed for failure to state an offense
pursuant to 725 ILCS 5 l 14(1)(a)(8).

II The Indictment Contains Multiplicative Counts That Should Be
Dismissed

The indictment's two counts are multiplicative under the State's
own charging theory, in

that it has charged two separate counts stemming from one
incident of inconsistent testimony

under oath.

The separate counts of the indictment charge the same offense,
namely that Mr. Johnson

lied about whether Albert Kirkman and Cedric Cal were the
shooters in the 1992 double

homicide. The counts differ only in the identification

of

the victims; Count I alleges that

Mr. Johnson perjured himself about who shot victim Sammie
Walker, and Count II alleges that

he perjured himself about who shot the second victim, Cedric
Herron, and Mr Johnson. (Ex. A.)

Illinois law permits the offense of perjury to be charged in
multiple counts where each

false statement concerning a different issue o r point under
inquiry is a separate perjurious act and

hence a separate offense. People v Guppy 30 Ill. App. 3d 489,
492,

333

N.E.2d 576, 579 (3d

Dist. 1975). But the fracturing

of

a single inquiry into multiple aspects, in order to charge

6
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multiple perjury offenses, is disfavored. Id. at 579-80. '
Single punishment for a single lie

should suffice. ' Id. quoting Gebhardv. United States 422 F.2d
281, 290 (9th Cir. 1970).

That same principle applies to this case. Testimony that Mr.
Kirkman and Mr. Cal were

or were not the shooters

of

Mr. Walker and Mr. Herron (and Mr. Johnson) is a single
inquiry,

and a falsehood in that respect would represent a single
falsehood. By charging multiple counts

based on the identities of the two separate victims of the
shooting, the indictment has improperly

charged separate offenses and must be dismissed as
multiplicative.

ON LUSION

The indictment must be dismissed. In the alternative, Mr.
Johnson respectfully requests

this Court to order the State to provide a bill

of

particulars pursuant to 725 ILCS 5/114-2(a),

providing that the State will prove only an alleged perjury that
occurred within the limitations

period, on January 19, 2011, and that proof of this alleged
perjury will not be made by an off r of

contradictory statements from February 8, 1994, and January 19,
2011, with no requirement of

proof as to which was false.

Dated: June

2

2014

Respectfully submitted,

WILLIE JOHNSON

B y : ~ t f ~

One

of is

Attorneys

Gabriel A. Fuentes

Andrew W. Vail

Justin C. Steffen

JENNER BLOCK LLP (#05003)

353 North Clark Street

Chicago, Illinois 60654-3456

(312) 222-9350
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G J NO. 230

GENERAL NO. l lCR-13172

CIRCUIT

COURT

OF COOK COUNTY

COUNTY

DEPARTMENT

CRIMINAL DIVISION

AUGUST

2011

The

People

of the Sta t e o f

I l l i n o i s

v

WiJlie Johnson

INDI TMENT OR

PERJURY

A TRUE BILL

Foreman o f t - ~ - ~ - - ~ E c t ~ - - - ~ ~ = = = = = = - = =
= = = - - - - - - - - - - - - - - - · · - - - - · · - - - - · - - -
· - - - - · - - · - -

WITN SS

I n v es t i g a to r JOANN

RYAN

470

Fi led

Ba i l
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STATE OF ILLINOIS

COUNTY

OF

COOK

SS.

The AUGUST 2011 Grand Ju ry of the

Circu i t Court o f Cook County,

The Grand Ju r o r s

chosen,

se l e c t e d

and

sworn,

in

and

fo r the

County

o f

Cook, in

the

S t a t e of I l l i n o i s in t he name

and

by

the au th o r i t y

of

the People

of the

Sta te

of

I l l i n o i s upon

t h e i r oaths presen t t h a t

on

o r

about

February

08,

1994 and

cont inu ing

on

through January

19, 2011

a t

and

with in the

County

of

Cook

committed the o f f ense

of

Wil l i e

Johnson

PERJURY

i n t h a t HE UNDER OATH

OR

AFFIRMATION

IN

A PROCEEDING WHERE BY LAW

SUCH OATH OR AFFIRMATION WAS REQUTRED KNOWINGLY MADE A FALSE

STATEMENT

WHICH

HE DID NOT

BELIEVE

TO BE TRUE MATERIAL TO THE

ISSUE

OR

POINT IN QUESTION TO WIT: THE IDENTIFICATION OF ALBERT
KIRKMAN

AND CEDRIC CAL AS

THE

PERSONS WHO SHOT AND KILLED SAMMIE WALKER ON

. APRIL 21, 1992, AT 950 NORTH HARDING AVENUE IN CHICAGO . COOK
COUNTY ·

ILLINOIS, WHERE- WILLIE JOHNSON

HAS

M DE CONTRADICTORY STATEMENTS

UNDER OATH

IN

PROCEEDINGS

WHERE

SUCH OATHS OR AFFIRMATIONS

WERE

.REQUIRED

IN THAT

·oN FEBRUARY 8,

19

94 IN THE CASE OF -THE PEOPLE OF THE STATE OF

ILLINOIS VS. CEDRIC

CAL

AND ALBERT KIRKMAN

UNDER

CASE NUMBER 92CR-

10385, WIJ_JLIE JOHNSON WAS CALLED AS W I T N S S ~ AT TRIAL

AND

TESTIFIED

UNDER OATH THAT BOTH

ALBERT KIRKMAN

AND

CEDRIC CAL SHOT ANn KILLED

SAMMIE WALKER AND

ON

JANUARY 19, 2011,

IN

A POST-CONVICTION HEARING IN

THAT SAME

CASE

OF THE PEOPLE

OF

THE STATE

OF ILLINOIS VS.

CEDRIC CAL AND ALBERT

KIRKMAN BEFORE THE HONORABLE MICHAEL BROWN WILLIE JOHNSON
TESTIFIED

UNDER OATH THAT HE NEVER SAW ALBERT KIRKMAN NOR CEDRIC CAL
SHOOT

SAMMIE WALKER

1

IN VIOLATION OF CHAPTER

720

ACT 5 SECTION

32-2 a)

OF THE ILLINOIS

COMPILED STATUTES 1992 AS AMENDED AND

cont ra ry to the S t a t u t e

and

a ga in s t t he peace

and

d ig n i ty

o f

~ h e

GQme

People

of Lhe Sta t e

o t

I l l i n o i s .

COUNT NUMBER 1

CASE NUMBER l lCR-13172

CHARGE ID CODE:. 1370000
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The Grand Ju r o r s chosen, se l ec t ed and sworn, in and fo r
the County of

Cook,

i n the Sta t e

of I l l i n o i s

in

the

name and

by

the au thor i ty of

the

People of the

Sta te

of I l l i n o i s

upon

t h e i r oaths present

t ha t on

or

about February

08,

1994 and cont inuing

on

th rough January

19, 2011

a t and wi th in

the

County

of Cook

Wil l ie Johnson

committed the

of fense

of

PERJURY

in t h a t HE UNDER OATH OR AFFIRMATION

IN

A PROCEEDING

WHERE BY LAW

SUCH OATH

OR

AFFIRMATION WAS REQUIRED KNOWINGLY MADE A FALSE

STATEMENT WHICH

HE

DID

NOT

BELIEVE

TO

BE TRUE MATERIAL TO THE ISSUE

OR POINT IN QUESTION

TO

WIT: THE IDENTIFICATION OF ALBERT

KIRKMAN

AND CEDRIC CAL AS THE PERSONS WHO

SHOT

AND KILLED CEDRIC HERRON ON

APRIL

21, 1992,

AT

950

NORTH

HARDING

AVENUE

IN

CHICAGO

COOK

COUNTY

ILLINOIS, WHERE WILLIE JOHNSON HAS

MADE

CONTRADICTORY STATEMENTS

UNDER OATH

IN

PROCEEDINGS WHERE SUCH

OATHS

OR AFFIRMATIONS WERE

REQUIRED IN THAT

ON

FEBRUARY

8,

1994,

IN

THE

CASE OF THE PEOPLE O_F

THE

STATE QF

.

fLLINOI S

VS . .

CEDRIC CAL AND ALBERT KIRKMJ\N

UNDER

CASE

NUMBER

9 C R ~ ·

10385,·

WILLIE

J O N S O ~

WAS

CALLED .AS A WITNESS .AT TRIAL A.ND TESTIFIED

UNDER OATH

THAT

BOTH ALBERT KIRKMAN

AND

CEDRIC

CAL

SHOT

AND

KILLED

CEDRIC

HERRON

AND

SHOT

AND WOUNDED WILLIE JOHNSON AND

ON

JANUARY 19, 2011, IN A POST-CONVICTION HEARING IN THAT SAME

CASE

OF

THE·PEOPLE

OF

THE

STATE

OF

ILLINOIS.VS.

CEDRIC

CAL

AND

ALBERT

·KIRKMAN BEFORE THE HONORABLE. MICHAEL BROWN WILLIE JOHNSON.
TESTIFIED

UNDER

OATH

THAT

HE NEVER SAW ALBERT

KIRKMAN

NOR CEDRIC CAL

SHOOT

CEDRIC

HERRON

OR WILLIE JOHNSON

IN VIOLATION OF CHAPTER 720 ACT 5 SECTION 32-2 a)

OF

THE ILLINOIS

COMPILED STATUTES 1992 AS AMENDED

AND

cont r a ry to

the

Sta tu t e and aga ins t

the

peace and dign i ty

of

the same

People

of the Sta te

of

I l l i n o i s .

COUNT

NUMBER

2

CASE NUMBER l lCR-13172

CHARGE ID CODE: 1370000
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1 STATE OF ILLINOIS

SS:

2 COUNTY OF COOK

IN

THE

CIRCUIT

COURT

OF

COOK

COUNTY

ILLINOIS

4 COUNTY

DEPARTMENT

- CRIMINAL

DIVISION

5

THE

PEOPLE

OF THE

6 STATE

OF ILLINOIS,

7

Pla in t i f f ,

No. 11 CR 13172 01)

8

vs .

9

WILLIE

JOHNSON

10 Defendant.

11

REPORT

OF

PROCEEDINGS

had a t the

12 hearing o f the above-ent i t led cause befo re the

13 Honorable DENNIS J .

PORTER on

the 7th day

of

November,

14 A.O., 2012.

15

PRESENT:

HON.

ANITA

M.

ALVAREZ

S t a t e s

Attorney

16 of

Cook

County,

by:

MR.

THOMAS

MCGUIRE

17 Assis tan t S t a t e s Attorney

on beha l f of the People;

18

19

20

21

22

23 REPORTED BY;

MR. JUSTIN STEFFEN, MR. STEVE GREENBERG

MR.

JASON GREEN

appeared

on beha l f o f Defendant, Will ie

Johnson.

Magdalena Perez, CSR 084-004569

24 Off ic ia l Court Repor ter

1
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  I N D E X

2

People

vs W i l li e Johnson

Case No. 11 CR 13172 01)

3 Pages: through 10

4

5 WITNESSES:

6 No Witnesses

Called.

7

8

9

10

11

12

***********

13

14 EXHIBITS

15 No Exhib i t s Marked.

16

17

18

19

20

21

22

23

24

FOR ID

REC D
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1 MR STEFFEN:

Judge,

for the record Jus t in

2

Steffen , S- t -e - f - f -e -n , on behalf

of

Will ie Johnson with

3 Jason Green and Steve Greenberg.

4

MR

GREENBERG: Mr. Johnson s appearance I bel ieve

5

was waived,

Judge. We re suppose to be doing argument

6 today

on

some pre t r i a l motions.

7

MR MCGUIRE:

I

don t

show

tha t he was waived

8 pr io r appearance, but tha t represen ta t ion may

be

correc t .

9

10

11

12

13

14

MR GREENBERG:

I

bel ieve it

was waived.

THE COURT:

The

motion to dismiss?

MR GREENBERG: Yes,

Judge.

THE COURT: Two of them?

MR GREENBERG: Yes, Judge.

MR.·STEFFEN: Your Honor,

by

way o f background one

15 i s s ty led

motion

to dismiss

because the

s ta tu te of

16 l imi ta t ions had expired.

17

THE COURT:

I got it

Okay.

Did you f i l e a

18

response

to e i the r

one

of these , State?

19

MR MCGUIRE:

No Judge.

We ( Inaudible) .

20

THE COURT

REPORTER: I m sorry .

I m

unable

to

21

hear

you.

22 MR MCGUIRE:

We l l respond with

respect to

ora l

23 argument.

24

THE

COURT: Are you ready to hear your motions?

3
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MR

MCGUIRE: Yes.

2

MR STEFFEN: Yes, thank you.

3 Your Honor, by way of background, as you could see

4

the re

are two

s ta tements

a t i ssue, the f i r s t statement was

5 made or a l l eged ly made in 1994, which i s over 18
years

6

ago.

The

most recent statement

was made in

2011 during

a

7 post

convict ion hearing .

Both

s ta tements

are about or

8

a l legedly

about who shot the defendant , Will ie Johnson,

9 and

others

including Sammy

Walker

and

Cedric

10 Herr ing phonet ic) .

11 The

Sta te

has charged our c l ien t , Mr

Johnson,

12

with

per ju ry .

I f you

look

a t

the - -

I ll

address

f i r s t

13 the

motion

to

dismiss because the

s t a tu t e of l imi ta t ions

14 has expired , your Honor.

15 Your Honor, the s ta tu te

of

l imi ta t ions for per ju ry

16 i s

three

years . When

you

look

a t the

charging indictment,

17 the elements

of

the

offense

of per jury are l i s t e d in

the

18 f i r s t paragraph. I t does not

iden t i fy the

date of

the

19 a l leged fa l se

s ta tement ,

but it seems t ha t

when you

read

20 the r e s t

of the

charging

indictment , t ha t the 1994

21 sta tement ,

the

ea r l i e r

statement , the s ta tement tha t it i s

22 a l leged to

be

fa lse , t h a t s well outs ide

the

s t a tu te of

23

l imi ta t ion , your

Honor, over 15

years

passed the s t a tu te

24 o f l imi ta t ions . Alternat ively , the Sta te notes two
pr io r

4
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incons is tent statements claiming

tha t

the 1994 statement

2 and

the

2001

statements are

incons is tent . Admittedly

3

under subsect ion

B of

the per ju ry s t a tu te i f

the

Sta te can

4

prove

a

f a l se statement

through two

pr io r incons i s t en t

5

sta tements . However, the

only

way

to reconci le

subsect ion

6 B

of the per jury s ta tu te

with

the three year s t a tu te of

7

l imi ta t ions , i s

if

both

s ta tements

occurred

within the

8

three year s t a tu te

of

l imi ta t ions per iod otherwise the

9 Sta te

could charge

an individual

fo r

conduct

tha t occurred

10

well

outs ide the s t a tu te of l imi ta t ions

per iod

by

11

boot-s t rapping a l a t e r statement

tha t was within the

12 s t a tu te

o f

l imi t a t ions per iod.

13

Here,

as I ve sa id,

Mr. Johnson s

f i r s t

statement,

14 the 1994 s ta tement , c a n t be the

bas i s

for

a

per ju ry

15 charge

because

it

occurred

too many years ago, well

16 outs ide the s ta tu te o f l imi ta t ions , and

the

Sta te should

17 not

be

al lowed

to in

a charging

indic tment

al lege two

18

pr io r incons i s ten t statements

one of

which

i s well outs ide

19 the

s ta tu te of l imi ta t ions

as well .

20 With

respect

to

- -

and I ll

be

very b r i e f - -

the

21

motion

to

dismiss

the

indictment

fo r per ju ry for

I th ink

22 it s fa i lu re to speci fy the

content

or

subject of fa l se

23

s ta tements .

Pre t ty

much

as

we

sa id in the

motion

i t s e l f

24 for

per jury charges

it s

the

words

t ha t matter .

I

bel ieve
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the

I l l i no i s

appel l a te cour t in Davis noted tha t

there are

2

offenses

t h a t are so

fac t speci f ic t ha t

cer ta in

elements

3 must be se t

for th in

exact

de ta i l . Tha t s

a d i rec t

quote.

4 And for example on

per jury

indictment the words al lege to

5 be

per jur ious .

Here if you look

a t

the per ju ry

indictment

6 the

Sta te

has fa i led to

al lege what

words Mr. Johnson

7

spoke

which it bel ieved to be fa l se . Mr.

Johnson

i s

8

e n t i t l e d

to

defend

himself

agains t

the

S t a t e s charge,

but

9 to do so he needs to understand what words he spoke and

10 what words t hey re

a l leging

he spoke are per jured .

11 Accordingly

the S t a t e s

indictment should

be

dismissed.

12 MR MCGUIRE: I ll

respond

in

reverse

order , your

13 Honor. With respect to

the

motion to

dismiss the

14 indic tment

as i s

clear

by

Counse l s argument

with

respect

15

to the

f i r s t motion, the

par ty i s

cer ta in ly

on not ice

and

16 c lea r

about

what the i ssues

in

t h i s case are and the

17

re levant fac ts and

the

de ta i l s are

more

then

su f f ic ien t ly

18

out l ined

in

the

charging

instrument

as

well as the import

19 o f the spec i f i c dates and re levant

s ta tements

with respect

20

to

the per jury a l lega t ion as

well as

these

matters are

21 addressed within discovery. With respect to the

motion

to

22

dismiss fo r lack of spec i f i c i ty I

bel ieve t ha t

should be

23

denied.

24 With

respect

to the s t a tu te of l imi t a t ions

6
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argument, Counsel s

argument

i s t ha t the

perjured

2 statement

i s from

1994 when

in

f ac t t h a t s not the

3 a l l ega t ion t ha t

we re

al leging.

It s

the statement

tha t

4

the

defendant

made

in

the post

convic t ion

matter

in

· January of 2011,

and

we re

within

the

s t a t u t e of

6 l imi t a t ions with respect to

tha t .

That i s

the

a l lega t ion

7 tha t i s

before

the

fact f inder .

The pr io r

test imony

i s

8

simply evidence

tha t

wil l

be used with respect

to

the

fac t

9 f inder making

t h a t

determinat ion

as to whether

t h i s

10

defendant

committed per jury

in

2011.

We ask

tha t motion

11 be

denied.

12

THE COURT: All

r ight . The Defendant s

motion

to

13 dismiss

because

the s ta tu te

of

l imi ta t ions i s expired i s

14

denied. I bel i eve

the

s t a tu te o f l imi ta t ions

runs

from

15 the

l a s t

ac t required

in

the indic tment . Now the .S ta te i s

16 essen t i a l ly

a l leging

tha t he made two s ta tements under

17

oath

which both

cannot

be

t rue

which t h ey r e allowed to do

18

to

prove

per jury , and I don t th ink you can read

t h i s

as

19 saying

the

f i r s t i s t rue and

the

second not or

the

second

20

i s t rue and the f i r s t i s

not .

21 With

regard

to

your

second

motion

I m

going

to

22 take tha t under advisement for a couple of

minutes.

I m

23 going to

read

a

couple

cases on tha t . I can

do tha t r igh t

24 now.
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MR.

STEFFEN:

Judge,

might I

j u s t

br ie f ly address

2 jus t a

point

on

the

s ta tu te

of l imi ta t ions motion?

3

THE

COURT: I thought I

already

ruled

on tha t .

4

Didn t

I

already

rule

on tha t?

5

MR.

STEFFEN: That s f ine .

THE COURT:

You

can take

tha t up with somebody

7

e l se

i f

t ha t i ssue ever

becomes

per t inen t . Court wil l be

8

in recess .

9

MR.

GREENBERG:

Judge,

I have an

arraignment. I m

10

suppose to

be

in Judge Cannon s courtroom. I can j u s t

11

leave Counsel

some

dates for you to se t

the

case on before

12

you take

a recess .

13 THE COURT: Sure. Jus t

pass

th i s

for

a

few

14 minutes

and

I ll

be r ight

back with

you.

15

MR.

GREENBERG:

Thank

you,

your

Honor.

16

A

recess was taken.)

17

THE

COURT:

I

read the cases ci ted in your motion

18 and

your

motion

to

dismiss indictment

for per jury i s

19

denied.

And also I

r e fe r

to

the State can

charge

the

20 offense

by refer r ing

to

the substance

of

the

perjurious

2

sta tements made and the indictment su f f i c i en t ly gives
you

22 not ice

of

what

statements

t hey re taking about so it

23 al lows you to

plead

double jeopardy so it s su f f i c i en t

I

24

th ink. All

r ight .

Do

you know

what you

want

to

do in

the

8
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1 case?

MR STEFFEN: Yes. Put t

over

for a s ta tus .

3

THE

COURT: What date do you want?

4 MR STEFFEN: The 18th of

December or

the 13th of

5 December, your Honor.

6 THE COURT: Which one?

7

MR

MCGUIRE: I

th ink Mr Greenberg sa id he s

8 coming

back,

Judge, and he

asked

for the 13th.

MR STEFFEN: Yes. The 13th i s f ine, Judge.

THE

COURT:

All

r ight . By

agreement. 12/13.

See

you back

on the 13th.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(Conclusion of today s proceedings.)

9
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