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INTRODUCTION

Dissatisfied with the Bureau of Land Managements (BLM)
implementation of the

Wild Free-Roaming Horses and Burros Act (WHA) (16 U.S.C.
1333-1340), Plaintiffs, the

Nevada Association of Counties (NACO) and the Nevada Farm Bureau
Federation (NFBF)

seek to overhaul the entire program through litigation. The
Plaintiffs who represent the

interests of livestock owners that view wild horses and burros
as competition for the limited

forage available on public lands have presented to this Court a
long laundry list of generalized

frustrations with BLMs entire Wild Horse and Burro Program.
However, the federal courts

which are courts of limited jurisdiction are not the appropriate
venue to air such generalized

grievances about the day-to-day operations of federal agencies.
As the Supreme Court explained

in Lujan v. National Wildlife Federation, 497 U.S. 871, 891
(1990), plaintiffs cannot seek

wholesale improvement of [an administrative program] by court
decree, rather than in the offices

of the Department or the halls of Congress, where programmatic
improvements are normally

made.

Putting aside the fact that Plaintiffs misconstrue the actual
on-the-ground circumstances

in Nevada where in 2012 alone BLM removed almost 4,000 wild
horses and burros from the

public lands, U.S. Dept. of Interior, BLM, Public Land
Statistics 2012, at 240 (June 2013) this

Court does not have subject matter jurisdiction to review, in
the abstract, the myriad policies and

practices that BLM uses to manage wild horses on the more than
14 million acres of public lands

across the state of Nevada. Nor can Plaintiffs use the
Administrative Procedure Act (APA), 5

U.S.C. 706(1), to compel BLM to perform any of the particular
duties identified in Plaintiffs

Complaint. Rather, as the Supreme Court has already observed in
Norton v. Southern Utah
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Wilderness Alliance (SUWA), 542 U.S. 55, 66-67 (2004), BLM has
discretion to implement its

broad statutory mandate to manage wild free-roaming horses and
burros under the WHA,

and pervasive oversight by federal courts over the manner and
pace of agency compliance with

such congressional directives is not contemplated by the APA.
(emphasis added).

Because Plaintiffs Complaint is nothing more than an
impermissible programmatic

attack on the way BLM carries out its various duties under the
WHA throughout the entire state

of Nevada, it must be dismissed pursuant to Lujan and SUWA.
Accordingly, Defendant-

Interveners American Wild Horse Preservation Campaign (AWHPC),
Terri Farley, and Mark

Terrell (herein collectively referred to as AWHPC) have moved to
dismiss all of Plaintiffs

claims pursuant to Federal Rule Civil Procedure 12(b)(1) for
lack of subject matter jurisdiction.1

BACKGROUND

I. RELEVANT STATUTORY PROVISIONS

A. The Wild Free-Roaming Horses and Burros Act

Congress enacted the WHA in 1971, proclaiming wild free-roaming
horses and burros as

a national esthetic resource and living symbols of the rugged
independence and tireless

energy of our pioneer heritage. S. Rep. No. 92-242, at 1 (1971).
Congress further declared that

wild free-roaming horses and burros contribute to the diversity
of life forms within the Nation

and enrich the lives of the American people. 16 U.S.C. 1331.
Thus, Congress sought to

1 Alternatively, AWHPC moves to dismiss Plaintiffs Complaint
under Federal Rule Civil Procedure 12(b)(6) for failure to state a
claim. Although [g]enerally, motions to dismiss must be filed
before an answer . . . [i]t is unclear . . . how this rule is
applied in the intervener context. Vivid Entmt, LLC v. Fielding,
965 F. Supp. 2d 1113, 1122 n.1 (C.D. Cal. 2013). While AWHPC
attached a proposed answer to its Motion to Intervene pursuant to
the requirements of Federal Rule Civil Procure 24(c), that answer
has not been filed as an official pleading on the docket. However,
if necessary, the Court could use[] its discretion to convert the
motion to dismiss into a motion for judgment on the pleadings,
which is analogous to a motion to dismiss except that it may be
filed after an answer. Id.; see also Aldabe v. Aldabe, 616 F.2d
1089, 1093 (9th Cir. 1980) (holding that if a motion to dismiss for
failure to state a claim is made after the answer is filed, the
court can treat the motion as one for judgment on the
pleadings.).
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guarantee that wild free-roaming horses and burros shall be
protected from capture, branding,

harassment, [and] death, and be considered in the area where
presently found, as an integral

part of the natural system of the public lands. Id. (emphasis
added).

The WHA directs the Secretary of the Department of Interior,
through BLM, to protect

and manage wild free-roaming horses and burros as components of
the public lands. 16 U.S.C.

1333(a) (emphasis added); 43 C.F.R. 4700.0-2 (instructing BLM to
manage wild horses and

burros under the principle of multiple use.). As a result,
protection of wild horses and burros

must be considered during the preparation and amendment of
Resource Management Plans

(RMPs), which are prepared for public lands pursuant to the
Federal Land Policy Management

Act (FLPMA). See 43 U.S.C. 1712(a) (requiring the preparation of
land use plans for public

lands); see also BLM, Manual 4710 - Management Considerations,
Rel. 4-112, at 4 (June 7,

2010) (BLM Manual 4710) (requiring that wild horses be
considered in preparation of RMPs).2

The WHA further provides that the Secretary shall manage wild
free-roaming horses

and burros in a manner that is designed to achieve and maintain
a thriving natural ecological

balance on the public lands. 16 U.S.C. 1333(a). To achieve this
directive, the WHA provides

that the Secretary shall maintain a current inventory of wild
free-roaming horses and burros on

given areas of public lands, id. 1333(b)(1), which BLM does for
individual herd management

areas (HMA). 43 C.F.R. 4710.2, 4710.3-1; see BLM Manual 4710 at
9-10 (procedures for

conducting population inventories.).

Under WHA regulations, an HMA is established for the maintenance
of wild horse and

burro herds, 43 C.F.R. 4710.3-1, based on the geographic areas
that were used by these

2 Available at
http://www.blm.gov/pgdata/etc/medialib/blm/wo/Information_Resources_Management/policy/
blm_manual.Par.66361.File.dat/MS-4710.pdf.
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animals in 1971 when the WHA was enacted. 43 C.F.R. 4700.0-5(d).
HMAs are designated

and modified in RMPs through BLMs land use planning process. 43
C.F.R. 4710.1; BLM,

Wild Horses and Burros Management Handbook H-4700-1, Rel. 4-116,
at 7-8 (June 2010)

(BLM Handbook).3

BLM sets an appropriate management level (AML) for each HMA
through a planning

process that requires public notice and comment, as well as
compliance with the National

Environmental Policy Act (NEPA) (42 U.S.C. 4321-4370) the
statute that requires all

agencies to examine the environmental impacts of their
decisions, to avoid adverse

environmental impacts when possible, and to [r]igorously explore
alternative actions that

would have less adverse impacts, 40 C.F.R. 1502.14(a). BLM
Handbook at 18. These AMLs

are determined through revisions to the applicable [RMP]. In
Def. of Animals v. U.S. Dept. of

Interior, 909 F. Supp. 2d 1178, 1192 (E.D. Cal. 2012), affd, No
12-17804, 2014 WL 1876986

(9th Cir. May 12, 2014).

Because the WHA requires that [a]ll management activities shall
be at the minimal

feasible level, 16 U.S.C. 1333(a), AMLs are expressed as a
population range within which

[wild horses and burros] can be managed for the long term in a
given HMA without resulting in

rangeland damage. BLM Handbook at 16-17. The local BLM offices
have significant

discretion to determine their own methods of computing AML[s]
for the herds they manage.

Fund for Animals, Inc. v. U.S. Bureau of Land Mgmt., 460 F.3d
13, 16 (D.C. Cir. 2006).

The WHA allows BLM to manage wild horses and burros by removing
excess animals

from the public lands, but only after BLM determines that (1) an
overpopulation [of wild

3 Available at
http://www.blm.gov/pgdata/etc/medialib/blm/wo/Information_Resources_Management/policy/
blm_handbook.Par.11148.File.dat/H-4700-1.pdf
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horses] exists on a given area of the public lands and (2)
action is necessary to remove excess

animals. 16 U.S.C. 1333(b)(2); see also Colo. Wild Horse and
Burro Coal., Inc. v. Salazar,

639 F. Supp. 2d 87, 98 (D.D.C. 2009) (A prerequisite to removal
under the [WHA] is that BLM

first make an excess determination.). The term excess animals
refers to those wild free-

roaming horses or burros that must be removed from an area in
order to preserve and maintain

a thriving natural ecological balance and multiple-use
relationship in that area. 16 U.S.C.

1332(f) (emphasis added).

In addition to removing excess wild horses and burros from
public lands, BLM has

discretion to close appropriate areas of the public lands to
grazing use by all or a particular kind

of livestock if necessary to provide habitat for wild horses or
burros. 43 C.F.R. 4710.5(a).

BLM may close public lands to grazing permanently or temporarily
[a]fter appropriate public

consultation, id. 4710.5(c), which entails a site-specific
environmental analysis and issuance

of a proposed and final decision. BLM Handbook at 9. Once that
process has been completed,

BLM must then issue a formal Notice of Closure to the affected
and interested parties. 43

C.F.R. 4710.5(c).

B. The Taylor Grazing Act

Under the Taylor Grazing Act (TGA), 43 U.S.C. 315-315r, the
Secretary of the

Interior, through BLM, is authorized to issue permits for the
grazing of livestock on public

lands upon the payment . . . of reasonable fees. 43 U.S.C. 315b.
However, the statute makes

clear that the creation of a grazing district or the issuance of
a [grazing] permit . . . shall not

create any right, title, interest, or estate in or to these
public lands. Id. 315b (emphasis

added); see also United States v. Fuller, 409 U.S. 488, 494
(1973) (The provisions of the
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[TGA]. . . make clear the congressional intent that no
compensable property might be created in

the permit lands themselves as a result of the issuance of the
permit.) (emphasis added). The

TGA further provides that the Secretary is authorized, in his
discretion, to . . . classify any lands

. . . within a grazing district as more valuable or suitable for
any other use, 43 U.S.C. 315f

(emphasis added), including use by wild horses that are required
to be protected under the WHA.

16 U.S.C. 1333(a); see also 43 C.F.R. 4710.5(a) (BLM may
prohibit grazing on the public

lands where necessary to protect wild horses).

II. RELEVANT FACTS

Nevada is home to almost half of the nations wild horses and
burros. Compl. 42.

These horses and burros live in eighty-five different HMAs
throughout the state, which

encompasses over 14 million acres of public land managed by
BLM.4 These same public lands

are also used by ranchers to graze livestock at below-market,
taxpayer-subsidized rates by virtue

of grazing permits issued under the TGA.5 Not surprisingly,
these ranchers view wild horses and

burros as competition for the limited forage and water resources
that are available on the public

lands in Nevada. Compl. 45, 65-67.6

4 U.S. Dept. Of Interior, BLM, Herd Area and Herd Management
Area Statistics FY 2013, at 18-22, available at
http://www.blm.gov/pgdata/etc/medialib/blm/wo/Planning_and_Renewable_Resources/wild_horses_and_burros/statistics_and_maps/holding__adoption.Par.45280.File.dat/HMA_HA%20Stats%20FY2013.pdf.
5 According to a recent study by the Congressional Research
Service, BLM charged $1.35 per animal unit month (AUM) a months use
and occupancy of the range by one animal through February 2013,
which is the lowest fee that can be charged and is significantly
less than market value. Carol Hardy Vincent, Cong. Research Serv.,
RS21232, Grazing Fees: Overview And Issues at 1 (2012), available
at, https://www.fas.org/sgp/crs/misc/ RS21232.pdf. This Report also
explains that BLM typically spend[s] far more managing their
grazing programs than they collect in grazing fees, with one study
estimating that the federal cost of an array of BLM and other
agency programs that benefit grazing or compensate for the impacts
of grazing is roughly $500 million annually in taxpayer dollars.
Id. at 2. 6 When deciding a motion to dismiss pursuant to 12(b)(1)
a court may look beyond the complaint to matters of public record
without having to convert the motion into one for summary judgment.
White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000); see also United
States v. 14.02 Acres of Land More or Less in Fresno Cnty., 547
F.3d 943, 955
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According to Plaintiffs, on September 18, 2012, Plaintiff NACO
sent a letter to Kenneth

Salazar then Secretary of the Department of Interior outlining
BLMs continuing problems,

failures to act, inappropriate actions, and delays to act of
Defendants and their predecessors with

respect to the [WHA]. Compl. 51. When Secretary Salazar failed
to respond to this letter for

an extended period of time, on January 22, 2013, NACO sent a
second letter strongly urg[ing]

[his] office to take steps to bring the BLM into compliance with
the provisions of the [WHA].

Compl. 52.

On April 23, 2013, Edwin Roberson, Assistant Director of
Renewable Resources and

Planning for BLM, responded to NACOs letter inviting NACO to
meet with BLMs senior

leadership to collaborate on viable program solutions that would
meet NACOs concerns.

Compl. 53. Almost three months later, NACO allegedly accepted
the invitation to meet with

BLM, but this meeting apparently has not yet taken place. Compl.
54.

On December 30, 2013, Plaintiffs NACO and NFBF filed a Complaint
challenging the

way in which BLM administers its entire Wild Horse and Burro
Program. Indeed, Plaintiffs

Complaint seeks a court order compelling the agency to change
many of its management

practices, including asking this Court to [i]ssue a judgment
declaring the duties and

responsibilities of Defendants under the [WHA] and to [i]ssue an
injunction and/or Writ of

Mandamus requiring Defendants to promptly and fully comply with
all the provisions of the

Act. Compl. 91-92.

On April 2, 2014, the Court granted AWHPCs motion to intervene.
See DE 29. To date,

the Federal Defendants have not filed an Answer or any other
responsive pleading.

(9th Cir. 2008) (Judicial notice is appropriate for records and
reports of administrative bodies, especially when such information
is used only as background material, without relying on it to
resolve any factual dispute.).
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ARGUMENT

It is axiomatic that if the Court determines that it lacks
subject-matter jurisdiction then

it must dismiss the action. Fed. R. Civ. P. 12(h)(3). Moreover,
at any stage of litigation, even

after judgment, any party may raise [t]he objection that a
federal court lacks subject-matter

jurisdiction. Arbaugh v. Y&H Corp., 546 U.S. 500, 506
(2006); see also Wood v. City of San

Diego, 678 F.3d 1075, 1082 (9th Cir. 2012) (explaining that the
deadline for making a Rule

12(b)(1) motion to dismiss for lack of subject matter
jurisdiction is prolonged by Rule

12(h)(3).). Further, [t]he party asserting federal subject
matter jurisdiction bears the burden of

proving its existence. Chandler v. State Farm Mut. Auto. Ins.
Co., 598 F.3d 1115, 1122 (9th

Cir. 2010).

The WHA does not contain a private right of action. See 16
U.S.C. 1331-1340; Fund

for Animals, 460 F.3d at 18. Therefore, any claim against BLM
for alleged violations of the

WHA must be brought under the APA. 5 U.S.C. 704. The APA
entitles a person suffering

legal wrong because of agency action, or adversely affected or
aggrieved by agency action to

judicial review, id. 702, although the person claiming a right
to sue must identify some

agency action that affects him. Lujan, 497 U.S. at 882 (emphasis
added); High Sierra Hikers

Assn v. Blackwell, 390 F.3d 630, 639 (9th Cir. 2004) (explaining
that the APA requires a

specific final agency action which has an actual or immediate
threatened effect.) (emphasis

added). In the absence of an identifiable final agency action,
the court lacks subject matter

jurisdiction to consider the plaintiffs claims. San Luis Unit
Food Producers v. United States,

709 F.3d 798, 801 (9th Cir. 2013) cert. denied, 134 S. Ct. 439
(2013); see also Leigh v. Jewell,
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No. 3:11-cv-00608, 2014 WL 31675, *2 (D. Nev. Jan. 3, 2014)
(explaining that without a final

agency action the court lacks subject matter
jurisdiction.).7

I. PLAINTIFFS APA CLAIMS MUST BE DISMISSED BECAUSE THE COMPLAINT
DOES NOT IDENTIFY ANY FINAL AGENCY ACTION THAT THE COURT CAN REVIEW
OR COMPEL.

The Plaintiffs Complaint does not identify a single discrete
agency action that this

Court can either (1) set aside as arbitrary, capricious, an
abuse of discretion, or otherwise not in

accordance with law, 5 U.S.C. 706(2), or (2) compel as
unlawfully withheld or unreasonably

delayed, 5 U.S.C. 706(1). See also id. 551(13) (defining agency
action). Rather,

Plaintiffs have taken to federal court their numerous
generalized grievances and across-the-board

discontent with the way in which BLM currently manages wild
horses in the state of Nevada.

However, as the Supreme Court has already explained in Lujan, a
plaintiff cannot seek

wholesale improvement of [an administrative] program by court
decree. 497 U.S. at 891-94;

see also High Sierra Hikers Assn, 390 F.3d at 639 (explaining
that the APA does not allow

programmatic challenges.). Thus, whether or not the complaint
identifies a final agency

action is a threshold question[] because if th[is] requirement[]
[is] not met, the action is not

reviewable. Fund for Animals, 460 F.3d at 18 (emphasis added).
Therefore, without a specific

final agency action that is reviewable under the APA, this Court
must dismiss Plaintiffs

Complaint because it lacks subject-matter jurisdiction. Fed. R.
Civ. P. 12(h)(3).

7 Alternatively, as previously discussed, the Plaintiffs have
failed to state a claim under the APA by failing to identify a
final agency action, and thus the Complaint can be dismissed under
Federal Rule Civil Procedure 12(b)(6) as well. See Ashcroft v.
Iqbal, 556 U.S. 662, 678 (2009)( To survive a motion to dismiss, a
complaint must contain sufficient factual matter, accepted as true,
to state a claim to relief that is plausible on its face.); see
also Zixiang Li v. Kerry, 710 F.3d 995, 1003-04 (9th Cir. 2013)
(holding that because plaintiffs failed to allege any required
agency action Plaintiffs failed to state a claim under section
706(1) of the APA.); Fund for Animals, 460 F.3d at 18 n.4
(explaining that failure to meet the final agency action
requirement should be treated as failure to state a claim under
Fed. R. Civ. P. 12(b)(6).).
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A. Plaintiffs Complaint Is Nothing More Than an Impermissible
Programmatic Attack on BLMs Current Management Practices.

Plaintiffs have placed before this Court a generic programmatic
challenge to BLMs

implementation of its entire Wild Horse and Burro Program.
Rather than allege a discrete

agency action that has caused them harm, Plaintiffs challenge
nearly every policy and practice

that BLM utilizes to carry out its statutory duties under the
WHA. See, e.g., Compl. 78

(alleging deficiencies with animal inventories, setting of AMLs,
determinations of excess

populations, determinations of what constitutes as thriving
natural balance, and determinations

of when, how many, and whether to gather and remove horses.). As
the Supreme Court

explained in Lujan, this type of wholesale attack on an agencys
implementation of a statutory

scheme is simply not cognizable under the APA. 497 U.S. at
891.

Indeed, the circumstances at issue in Lujan are very similar to
those presented here. In

Lujan, the plaintiffs alleged that BLM was violating FLPMA,
NEPA, and the APA in the course

of administering its land withdrawal review program a series of
BLM policies and practices

used to decide how various public lands will be administered
under FLMPA. Id. at 875, 890.

Like Plaintiffs here, the plaintiffs in Lujan alleged that
violation[s] of the law [were]

rampant within this program. Id. at 891. Nevertheless, the
Supreme Court rejected the

plaintiffs request for wholesale correction, id. at 893, of the
program under the APA because

federal courts may intervene in the administration of the laws
only when, and to the extent that,

a specific final agency action is at issue. Id. at 894 (emphasis
added). Accordingly, the Court

directed the plaintiffs to address their concerns to Congress,
where programmatic improvements

are normally made. Id. at 891.
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In the specific context of BLMs implementation of the Wild Horse
and Burro Program,

the Court of Appeals for the D.C. Circuit has already rejected a
programmatic challenge as

failing to identify any justiciable agency action. In Fund for
Animals, Inc. v. U.S. Bureau of

Land Management, 460 F.3d 13, 18-19 (D.C. Cir. 2006), the
plaintiffs challenged BLMs general

policies for carrying out its wild horse and burro management
duties, as expressed in a policy

memorandum and budget initiative governing how the agency would
carry out the removal of

excess horses from public lands pursuant to the WHA. Relying on
Lujan, the D.C. Circuit

rejected the plaintiffs programmatic challenge. Id. at 27.
Noting that, although the plaintiff

takes exception to several of the Bureaus policies for carrying
out its wild horse and burro

management duties, the court held that [t]he federal courts are
not authorized to review agency

policy choices in the abstract, absent a final agency action.
Id. at 18 (emphasis added).

Similarly, Judge McKibben of this Court recently rejected a
challenge to BLMs

implementation of the WHA for lack of subject matter
jurisdiction because the plaintiff failed to

identify a final agency action. See Leigh, 2014 WL 31675, *1, 4
(holding that a claim alleging

that BLM conduct[ed] roundups of excess wild horses in an
inhumane manner was not a final

agency action and thus the court lack[ed] subject matter
jurisdiction.)

Plaintiffs Complaint is yet another broad-scale attempt to
challenge BLMs entire wild

horse management program precisely the type of challenge
rejected by the Supreme Court in

Lujan, the D.C. Circuit in Fund For Animals, and this Court in
Leigh v. Jewell, 2014 WL 31675

(D. Nev. 2014). Significantly, Plaintiffs Complaint has not
identified a specific BLM decision

allegedly issued in violation of the APA. Rather, the Complaint
simply lists numerous broad

categories of wrongdoing that the agency and its predecessors
have allegedly committed while
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administering the Wild Horse and Burro Program over the course
of many years. Compl. 51.

The Complaint is replete with vague claims untethered to any
specific agency action. See, e.g.,

Compl. 31 ([d]efendants are not complying with the mandatory
requirements of the Act.);

Compl. 43 (BLM has failed to conduct gathers [that] are required
by the Act.); and Compl.

59 (BLM has failed to keep the animals in the ecological balance
and multiple use relationship

demanded by the Act.). Thus, instead of identifying a single BLM
decision that has adversely

affected them, Plaintiffs Complaint takes issue with BLMs
overall management of wild horses

throughout the entire state of Nevada. Compl. 1. However, there
are eighty-five different

HMAs in the state of Nevada, supra at 7, which are managed
separately based on objectives

established in applicable RMPs. Yet the Complaint does not
identify a single site-specific BLM

decision concerning any of these eighty-five HMAs that
Plaintiffs contend violates the APA.

Indeed, Plaintiffs Prayer for Relief drives home why this Court
does not have

jurisdiction to review Plaintiffs claims. Compl. 91-95. For
example, Plaintiffs ask this Court

to [i]ssue a judgment declaring the duties and responsibilities
of Defendants under the WHA,

Compl. 91, and to [i]ssue an injunction and/or Writ of Mandamus
requiring Defendants to

promptly and fully comply with all the provisions of the Act,
Compl. 92 (emphasis added).

However, while it is understandably frustrating for Plaintiffs
to wait and challenge individual

site-specific actions implementing the policies of the agency,
this is the traditional, and remains

the normal, mode of operation of the courts. Lujan, 497 U.S. at
894 (emphasis added).

Accordingly, the Court does not have subject matter jurisdiction
to conduct the programmatic
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review of BLMs Wild Horse and Burro Program sought by
Plaintiffs, and thus, the case must be

dismissed.8

B. None of the Alleged BLM Activities Identified by Plaintiffs
Is A Justiciable Agency Action Under the APA.

An abstract programmatic challenge to an agencys policies does
not become justiciable

simply because a plaintiff identifies some specific activity
taken in furtherance of that policy as

purported evidence of the programs illegality. See Lujan, 497
U.S. at 892-93 (explaining that

it is at least entirely certain that the flaws in the entire
program consisting principally of the

many individual actions referenced in the complaint . . . cannot
be laid before the courts for

wholesale correction under the APA.) (emphasis added); Sierra
Forest Legacy v. Sherman, 646

F.3d 1161, 1196 (9th Cir. 2011) (holding that the mere fact that
a plaintiff has identified site-

specific sales in its pleadings does not permit a programmatic
challenge.); Sierra Club v.

Peterson, 228 F.3d 559, 567 (5th Cir. 2000) (en banc) (a
programmatic challenge is not made

justiciable simply because environmental groups identif[ied]
specific allegedly-improper final

agency actions within that program.). Therefore, the mere fact
that Plaintiffs Complaint

cobbles together a few specific BLM activities that Plaintiffs
claim are arbitrary, capricious, an

abuse of discretion, or otherwise not in accordance with law, 5
U.S.C. 706(2), does not permit

the Court to review Plaintiffs programmatic challenge to BLMs
Wild Horse and Burro Program.

This is especially true because none of the BLM activities
identified in the Complaint are

justiciable final agency actions in their own right.

8 For the same reasons, the Plaintiffs also lack Article III
standing because, for example, they have not alleged any injury
that is concrete and particularized, that was caused by BLM, and
that can be redressed by this Court. See Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61 (1992) (holding that the irreducible
constitutional minimum of standing requires (1) that the plaintiff
suffered an injury in fact that is concrete and particularized (2)
a causal connection between the injury and the conduct complained
of, and (3) that the injury will be redressed by a favorable
decision.).
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First, Plaintiffs allegations that the way in which BLM
establishes AMLs, makes

excess determinations, and decides what constitutes a thriving
natural balance within the

meaning of the WHA is not scientifically based, that the
methodologies employed in these

determinations were unscientific and without basis in fact
and/or contrary to fact and that these

decisions were an abuse of such limited discretion as the Act
permitted, Compl. 78, fail to

identify a justiciable agency action. Specifically, Plaintiffs
challenge to the manner in which

BLM establishes AMLs is inconsequential because the Complaint
does not identify a single

AML determination that has caused any of the Plaintiffs alleged
harm. Compl. 39, 78; see

also High Sierra Hikers Assn, 390 F.3d at 639 (the APA requires
a specific final agency action

which has an actual or immediate threatened effect.).

Moreover, BLM sets separate AMLs for each of the eighty-five
HMAs within Nevada

through revisions to the applicable RMP. 16 U.S.C. 1333(b)(1);
BLM Handbook at 18, 46-47;

In Def. of Animals, 909 F. Supp. 2d at 1192 (AMLs are determined
through revisions to the

applicable [RMP]). Therefore, a party with standing may
challenge a specific AML

determination, but only when brought pursuant to a site-specific
roundup decision implementing

a new or revised AML set by an RMP. See, e.g., In Def. of
Animals, 909 F. Supp. 2d at 1192

(Allowing Plaintiff to litigate the propriety of AMLs in this
case outside the RMP process (as

they ostensibly attempt to do since no formal RMP challenge is
present here) would amount to

an end-run around the proper procedures for effectuating
revisions to the applicable RMP.).
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Here, the Complaint does not even mention a single RMP, let
alone formally challenge a

particular AML established in a revised RMP and implemented in a
site specific decision. 9

Similarly, Plaintiffs challenge to the methodologies employed by
BLM when making

excess determinations, Compl. 78, also fails to set forth a
justiciable claim because the

Plaintiffs do not identify any actual excess determinations made
by BLM with which they take

issue. Indeed, BLM must, [u]pon examination of current
information, 43 C.F.R. 4720.1,

make an excess determination before the agency may remove any
wild horses from public lands

within a given HMA. 16 U.S.C. 1333(b)(2); Colo. Wild Horse and
Burro Coalition, 639 F.

Supp. 2d at 98. During this process, BLM conducts a
site-specific environmental analysis in

accordance with NEPA, BLM Manual 4720 at 7, and then makes a
formal excess and

individual roundup decision that constitutes final agency action
that can be challenged under the

APA by a party with the requisite standing. See, e.g., Fund for
Animals, 460 F.3d at 20 (noting

that individual roundups might qualify as a final agency
action.); Leigh, 2014 WL 31675, at *

4 (explaining that the consummation of the decision making
process was the decision to

conduct a roundup, embodied in the Environmental Assessment.).
However, here the Plaintiffs

have failed to identify any such final determinations in their
Complaint, let alone explain how

they have personally been harmed by any such decisions.

Plaintiffs additional concerns about how BLM decides what
constitutes a thriving

natural balance within the meaning of the WHA are also not
justiciable under the APA. Compl.

9 Of course, as a prerequisite to filing suit to challenge the
validity of an AML, a plaintiff must also have participated in both
the RMP and site-specific roundup decision-making processes. See,
e.g., Dept of Transp. v. Pub. Citizen, 541 U.S. 752, 764 (2004)
(Persons challenging an agencys compliance with NEPA must structure
their participation so that it ... alerts the agency to the
[parties] position and contentions, in order to allow the agency to
give the issue meaningful consideration.) (citing Vt. Yankee
Nuclear Power Corp. v. Natural Res. Def. Council, Inc., 435 U.S.
519, 553 (1978)). In addition, any challenge to a site-specific
roundup decision is subject to a six-year statute of limitations.
28 U.S.C. 2401(a)
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78. Not only is the correct statutory term thriving natural
ecological balance, 16 U.S.C.

1333(a)(emphasis added), but the Supreme Court has already
determined that a Court cannot

compel BLM to comply with this broad statutory mandate. See
SUWA, 542 U.S. at 66-67 (noting

a claim alleging that BLM failed to manage wild free-roaming
horses and burros in a manner

that is designed to achieve and maintain a thriving natural
ecological balance would not be

entitled to judicial review under the APA because the Court is
not empowered to compel agency

compliance with such broad statutory mandates.); see also, Fund
for Animals, 460 F.3d at 21

(In a portion of the opinion that almost seems to anticipate
this case, the [Supreme] Court

hypothesized a plaintiff who alleged that the Secretary had
failed to manage wild free-roaming

horses and burros in a manner that is designed to achieve and
maintain a thriving natural

ecological balance and noted that such a case is not
contemplated by the APA.).

Second, Plaintiffs allegation that BLMs determination to
warehouse captured animals

in short-term corrals and long-term enclosed pastures is in
excess of statutory authority and

limitations, and short of statutory right, Compl. 79, also fails
to confer jurisdiction on the

Court. To begin with, Plaintiffs do not and could not challenge
BLMs decades-old decision

to utilize long-term and short-term holding facilities for wild
horses removed from public lands

because the six-year statute of limitations has long since
expired. See 28 U.S.C. 2401(a)

(establishing six-year statute of limitations for APA claims);
S. Rep. No. 101-534, at 1 (1990)

(Congress expressing continued support for holding facilities as
a method of removing

unadopted wild horses and burros.). Nor do Plaintiffs challenge
any specific roundup decision

that authorized the gather and transport of excess horses and
burros to such facilities. See, e.g., In

Def. of Animals v. U.S. Dep't of Interior, No. 12-17804, 2014 WL
1876986, *8 (9th Cir. May 12,

Case 3:13-cv-00712-MMD-WGC Document 38-1 Filed 05/29/14 Page 22
of 32


	
17

2014) (allowing a challenge to BLMs planned removal and storage
of excess wild horses at

long-term holding facilities in the context of an individual
roundup decision.). Therefore, absent

a challenge to BLMs use of long-term and short-term holding
within the context of a specific

roundup decision that has harmed any of the Plaintiffs,
Plaintiffs fail to identify any justiciable

final agency action.

Finally, Plaintiffs allegation that BLM is refusing to reduce
excess [wild horse and

burro] populations while requiring ranchers, other agriculture
interests, and other users of the

land to stop their uses to protect excess horse populations,
Compl. 44, is also not reviewable

by this Court. Under its regulations, BLM has the authority and
discretion to close appropriate

areas of the public lands to grazing use when necessary to
provide habitat for wild horses or

burros. 43 C.F.R. 4710.5. To exercise this authority, BLM must
issue a formal Notice of

Closure. Id. Here, Plaintiffs Complaint fails to identify any
such Notice of Closure that

Plaintiffs assert was issued in violation of the APA and that
adversely affects their interests.

Rather, despite the fact that livestock grazing is authorized on
approximately 48 million acres of

public land in Nevada and wild horse use is limited to 14.7
million acres, Plaintiffs complain

about BLMs authority to request the removal of cattle from
public land without also removing

additional wild horses. Compl. 44-45; see also Bureau of Land
Management, Nevada Wild

Horses and Burros, Appropriate Management Level,


http://www.blm.gov/nv/st/en/prog/wh_b/appropriate_management.html
(listing the amount of

land allocated to livestock grazing versus wild horses).

Moreover, the Complaint does not seek any specific relief with
regard to BLMs request

that all livestock be removed from specified allotments in an
area known as the Diamond
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Complex in Nevada. Compl. 44. Rather, Plaintiffs simply use the
Diamond Complex as an

example of how BLM implements the Wild Horse and Burro Program
by exercising its

authority under the WHA and its implementing regulations. Id.
Indeed, courts have dismissed

similar challenges when plaintiffs sought programmatic policy
changes to BLMs

implementation of the WHA but failed to tie the examples of such
alleged unlawful policies to

any specific injury to the plaintiffs. See, e.g., Fund for
Animals v. U.S. Bureau of Land Mgmt.,

357 F. Supp. 2d 225, 229 n.6 (D.D.C. 2004), affd, 460 F.3d 13
(D.C. Cir. 2006) (holding that

plaintiffs complaint was an impermissible programmatic attack
even though it identify[ied] and

challenge[d] several individual gather and removal decisions
because the individual gather and

removal actions [were used] as examples of how the Strategy
[was] implemented as opposed to

actions which are causing them injury and from which they seek
relief.).

In sum, none of the myriad BLM activities identified in the
Complaint converts

Plaintiffs lawsuit from an impermissible programmatic attack to
a challenge of final agency

action over which this Court may exercise jurisdiction.

C. Plaintiffs Cannot Escape the Final Agency Action Requirement
by Pleading a Series of Failure to Act Claims.

Nor are Plaintiffs various complaints about BLMs administration
of the WHA made

justiciable simply because they are cast as failures of
Defendants to act. Compl. 89. As the

Supreme Court explained in SUWA, an agencys failure to act in
the context of what is a

reviewable agency action under the APA means a failure to take
an agency action that is, a

failure to take one of the agency actions . . . defined in [5
U.S.C.] 551(13). 542 U.S. at 62;

see also 5 U.S.C. 551(13) (defining agency action as an agency
rule order, license, sanction.

. . or failure to act.). As a result, a claim under Section
706(1) of the APA seeking to compel
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agency action unlawfully withheld or unreasonably delayed can
proceed only where a

plaintiff asserts that an agency failed to take a discrete
agency action that it is required to take.

Id. at 64; see also Hells Canyon Pres. Council v. U.S. Forest
Serv., 593 F.3d 923, 932 (9th Cir.

2010) (holding that the courts ability to compel agency action
is carefully circumscribed to

situations where an agency has ignored a specific legislative
command.). Hence, this limitation

precludes the kind of broad programmatic attack [the Supreme
Court] rejected in Lujan,

SUWA, 542 U.S. at 64, and that is asserted here. For example,
Plaintiffs allege that BLM has

failed to (1) establish proper AMLs, (2) gather excess animals,
and (3) establish and

maintain accurate animal inventories. Compl. 89. However, all of
these claims are foreclosed

by SUWA.

The unsuccessful plaintiffs in SUWA brought several claims under
706(1) of the APA

asserting that BLM failed to take action with respect to [off
road vehicle] use that it was

required to take. 542 U.S. at 61. In holding that plaintiffs
claims were not justiciable, the

Court analogized the plaintiffs claims to the broad programmatic
attack rejected in Lujan, id. at

64, succinctly explaining that the plaintiffs in Lujan would
have fared no better if they had

characterized the agencys alleged [failures] in terms of agency
action unlawfully withheld

under 706(1), rather than agency action not in accordance with
the law under 706(2). Id.

at 65. Thus, the Court refused to simply enter a general order
compelling compliance with a

broad statutory mandate. Id. Rather, the Court explained that it
can only compel an agency to

take action it cannot direct the agency how to act. Id. at 64.
As a result, any claim that relies

on a statutory provision that is mandatory as to the object to
be achieved, but leaves [the

agency] a great deal of discretion in deciding how to achieve it
cannot proceed as a failure to
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act claim. Id. at 66; see also San Luis Unit Food Producers, 709
F.3d at 803 (Statutory goals

that are mandatory as to the object to be achieved but leave the
agency with discretion in

deciding how to achieve those goals are insufficient to support
a failure to act claim because

such discretionary actions are not demanded by law.).

Indeed, in a case comparable to the present one, the Court of
Appeals for this Circuit

relied on SUWA to reject a broad programmatic challenge to the
operations and management of

another federal program. San Luis Unit Food Producers, 709 F.3d
at 803. The plaintiffs in San

Luis Unit Food Producers v. United States, 709 F.3d 798, 800
(9th Cir. 2013), were a collection

of farmers seeking to force the Bureau of Reclamation to provide
the Farmers irrigation

districts with more water from the San Luis Unit of the Central
Valley Project. Upset because

the Bureau began providing less water for irrigation and
allocating more water for the

protection and restoration of fish and wildlife, id. at 802, the
farmers argued that various

reclamation statutes independently impose[d] mandatory
obligations upon the Bureau to

distribute more water to them. Id. at 804 (emphasis added).
However, the Court of Appeals

explained that the amount of water the Farmers want is just that
the amount that they want,

not an amount to which they are legally entitled. Id. at 807.
The court held that because the

plaintiffs claims boil down to a broad programmatic challenge
and that [n]one of the statutes

identified by the Farmers require that the Bureau deliver the
Farmers preferred amount of

water, the case failed for lack of subject matter jurisdiction.
Id. at 808 (emphasis added).

Similarly, here Plaintiffs Complaint amounts to a long laundry
list of what the Plaintiffs

want, without identifying any statutory provisions requiring BLM
to actually comply with these

demands. First, Plaintiffs simply recast their allegations
regarding AMLs and long-term and
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short-term holding facilities as failures to act. Compl. 89.
However, Plaintiffs allegation

regarding BLMs failure to establish proper AMLs, Compl. 89,
clearly fails because BLM

has issued AMLs. Indeed, the WHA states simply that the
Secretary shall . . . determine

appropriate management levels of wild free-roaming horses and
burros on these areas of the

public lands. 16 U.S.C. 1333(b)(1). Plaintiffs do not contend
that BLM has failed to

determine an AML for any of the eighty-five HMAs within Nevada.
Rather, Plaintiffs complain

that BLM has not established proper AMLs. Compl. 89. However,
the Court cannot compel

BLM to establish proper AMLs because the WHA gives the agency a
great deal of discretion

in deciding how to establish AMLs. See, e.g., In Defense of
Animals, 909 F. Supp. 2d at 1190-91

(This discretion extends to BLM officials being allowed to
develop their own methodology for

computing AMLs.); see also Stout v. U.S. Forest Service, 869 F.
Supp. 2d 1271, 1278 (D. Or.

2012) (The Forest Service has significant discretion in setting
AMLs.).

Plaintiffs claim that BLM has failed to adopt out, sell or
otherwise dispose of excess

wild horses and burros, Compl. 89, must also fail. The WHA
allows for the excess wild

free-roaming horses and burros for which an adoption demand . .
. does not exist to be destroyed

in the most humane and cost efficient manner possible, id.
1333(b)(2)(C), and that if excess

animals are (1) more than 10 years of age or (2) been offered
unsuccessfully for adoption at

least 3 times then the animals shall be made available for sale
without limitation. 16 U.S.C.

1333(e)(1)-(2). However, Congress has since limited this
authority by prohibiting the

destruction of healthy, unadopted, wild horses and burros in the
care of the Bureau [of Land

Management]. . . or for the sale of wild horses and burros that
results in their destruction for
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processing into commercial product. Consolidated Appropriations
Act, 2014, Pub. L. No. 113-

76, 128 Stat 5 (2014).10

In fact, the Court of Appeals for this Circuit recently
recognized that Congress has

barred the BLM from euthanizing healthy excess horses for which
there is no adoption demand,

which makes the relocation of these animals to private
facilities for long-term holding []

necessary. In Def. of Animals, 2014 WL 1876986, *8 n.20. The
Court further noted that

Congress has never appropriated funds for extermination, as
opposed to ongoing maintenance,

of excess horses even if not adopted. Id. at *1 n.3 (emphasis
added)(citing In Defense of

Animals, 909 F. Supp. 2d. at 1190). As a result, there is no
statutory mandate with which the

Court can compel BLM to comply because the action Plaintiffs
seek would be contrary to the

dictates of Congress.11

Second, Plaintiffs claim that BLM has failed to establish and
maintain accurate animal

inventories, Compl. 32, is also not justiciable because BLM does
maintain a current wild

horse inventory. In fact, Plaintiffs admit that in June 2012 BLM
estimated the national

population of wild horses and burros to be 37,300. Compl. 33.
Although the Plaintiffs want

BLM to determine the current populations of [wild horses and
burros] in Nevada every two

months, Compl. 92(b), there is absolutely nothing in the WHA or
the agencys implementing

regulations that sets such a mandatory time-frame for
determining wild horse and burro

10 The prohibition against destroying healthy wild horses was
first established in 1988. U.S. Govt Accountability Office,
GAO-09-77, Bureau of Land Management: Effective Long-Term Options
Needed to Manage Unadoptable Wild Horses, at 59 (October 2008).
Moreover, BLM has consistently stated that it has been and remains
the policy of the BLM not to sell or send wild horses or burros to
slaughter. Bureau of Land Management, Wild Horses and Burros, Myths
and Facts,
http://www.blm.gov/wo/st/en/prog/whbprogram/history_and_facts/myths_and_facts.html
11 Nor have Plaintiffs demonstrated how they are injured within the
meaning of Article III standing requirements by BLMs failure to
destroy or sell without limitation any of the wild horses currently
housed in holding facilities. See Lujan v. Defenders of Wildlife,
504 U.S. at 560-61.
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populations, nor is there anything in the statute requiring BLM
to use any particular population

assessment methodology.

Finally, Plaintiffs claim that BLM has failed to take
appropriate steps to reduce and

keep [wild horse and burro] populations to or below AML, Compl.
40, and to conduct

gathers, Compl. 43, also fails to provide a claim for the Court
to review. To begin with, the

notion that BLM has failed to remove wild horses from public
lands in Nevada is demonstrably

false, as the agency has in fact removed thousands of wild
horses and burros from public lands in

Nevada.12 In any event, until the agency makes the specific
excess determinations required by

the statute, 16 U.S.C. 1333(b)(2), it has no obligation to
remove any wild horse from public

land. See Colo. Wild Horse and Burro Coal., 639 F. Supp. 2d at
98 (A prerequisite to removal

under the [WHA] is that BLM first determine that an
overpopulation exists and that the wild

free-roaming horses and burros slated for removal are excess
animals.).

Moreover, when and how an excess determination is made is left
to the discretion of the

agency. See In Def. of Animals, 2014 WL 1876986, *5-6
(explaining that BLM has the

discretion to rely solely on AMLs when making an excess
determination.); Am. Horse Protection

Assn, Inc. v. Watt, 694 F.2d 1310, 1318 (D.C. Cir. 1982)
(explaining that an excess

determination can be made on the basis of whatever information
[the agency] has at the time of

[its] decision); Am. Horse Prot. Assn v. Frizzell, 403 F. Supp.
1206, 1217 (D. Nev. 1975)

(noting that BLM has discretion in determining whether an area
is overpopulated and whether

to reduce the population by removing excess wild horses.). This
type of discretion prohibits a

12 For example, BLM has removed more than 128,000 wild horses
and burros from public lands in Nevada since 1971, a number which
does not include the removal of almost 4,000 wild horses and burros
in 2012 alone. BLM, Public Land Statistics 2012, at 240 (June
2013); see also Bureau of Land Management, Completed Wild Horse
Gathers,
http://www.blm.gov/nv/st/en/prog/wh_b/gathers/completed_gathers.html
(list of additional wild horse gathers conducted in Nevada).
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failure to act claim because such discretionary actions are not
demanded by law. San Luis

Unit Food Producers, 709 F.3d at 803. Yet, BLMs mandatory duty
to remove excess wild

horses and burros is triggered only after this determination is
made. In Def. of Animals, 2014

WL 1876986, *5 n.10.

Tellingly, Plaintiffs do not point to any languishing excess
determination that BLM has

failed to act upon. Instead, Plaintiffs want this Court to issue
a general order requiring BLM to

immediately conduct roundups throughout Nevada every two months
of any horses that exceed

an established AML. Compl. 92(b). There is absolutely nothing in
the WHA that requires

BLM to conduct roundups in this manner, and hence no such
mandatory duty that the Court can

compel pursuant to Section 706(1) of the APA. See SUWA, 542 U.S.
at 64 (a failure to act claim

can proceed only where a plaintiff asserts than an agency failed
to take a discrete agency action

that it is required to take.).13

For all of these reasons, Section 706(1) of the APA does not
give the Court license to

compel agency action whenever the agency is withholding or
delaying an action we think it

should take. Hells Canyon Pres. Council, 593 F.3d at 932.
Rather, a court can only compel the

agency to act in situations where an agency has ignored a
specific legislative command. Id.

(emphasis added). Simply stated, Plaintiffs have failed to
identify any such specific legislative

command that BLM has failed to undertake here.

13 The Court of Appeals recent decision in In Def. of Animals is
not to the contrary. In Def. of Animals, 2014 WL 1876986. There,
the Court did not dispense with the requirement that BLM make an
excess determination before conducting roundups. Rather, the Court
simply held that BLM correctly relied on the AMLs to decide that
there were excess wild horses and burros on the HMA. Id. at *6; see
also id. at *5 (noting, in addition to the number of wild horses in
a particular HMA, BLMs carefully-documented concerns about the
deterioration of riparian areas and cultural sites caused by
overpopulation, as well as the likelihood of insufficient forage to
sustain the growing herd.).
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II. PLAINTIFFS DUE PROCESS CLAIM SHOULD BE DISMISSED BECAUSE THE
COMPLAINT DOES NOT IDENTIFY ANY PROPERTY RIGHT OR PROCESS OF WHICH
PLAINTIFFS HAVE BEEN DEPRIVED.

Plaintiffs have also failed to allege any justiciable due
process claim. Rather, the

Plaintiffs simply allege that all of BLMs failures to act
establish that Defendants violated the

Due Process rights of Plaintiffs under the Due Process Clause of
the Fifth Amendment to the

Constitution in that Defendants failed to follow their own
procedures contained in both the

[WHA] and in 43 CFR Part 4700. Compl. 81 (emphasis added).
However, as the Supreme

Court has established, the first inquiry in every due process
challenge is whether the plaintiff

has been deprived of a protected interest in property, Am. Mfrs.
Mut. Ins. Co. v. Sullivan, 526

U.S. 40, 59 (1999) (emphasis added), since, then, and only then,
must the court determine what

process was [] due. Logan v. Zimmerman Brush Co., 455 U.S. 422,
428 (1982).

Here, the Complaint completely fails to specify (a) any property
rights of which Plaintiffs

have been deprived and (b) any process to which Plaintiffs were
entitled, but were denied.

Accordingly, this nebulous claim fails to meet the threshold
requirement of identifying a

property interest at issue and must also be dismissed. See
Wedges/Ledges of Cal., Inc. v. City of

Phoenix, Ariz., 24 F.3d 56, 62 (9th Cir. 1994) (A threshold
requirement to a substantive or

procedural due process claim is the plaintiffs showing of a
liberty or property interest protected

by the Constitution.); Ungaro v. Desert Palace, Inc., 732
F.Supp. 1522, 1528 (D. Nev. 1989)

(explaining that [b]ecause no property interest . . . exists for
purposes of procedural due process,

Plaintiffs Fifth Amendment claim may be dismissed.).14

14 Although Plaintiffs do not assert any violation of the TGA,
it is well settled that a grazing permit issued under the TGA shall
not create any right, title, interest, or estate in or to these
public lands. 43 U.S.C. 315b (emphasis
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CONCLUSION

For all the forgoing reasons, the Court should dismiss
Plaintiffs Complaint pursuant to

Federal Rule of Civil Procedure 12(b)(1), or alternatively
12(b)(6).

Respectfully submitted,

__/s/__________________________ Michelle D. Sinnott (admitted
pro hac vice) (Virginia Bar No. 85563)

Katherine A. Meyer (admitted pro hac vice) (D.C. Bar No. 244301)
William S. Eubanks II (admitted pro hac vice) (D.C. Bar No.
987036)

MEYER GLITZENSTEIN & CRYSTAL 1601 Connecticut Ave., N.W.
Suite 700 Washington, D.C. 20009 (202) 588-5206
_/s/___________________________ Julie Cavanaugh-Bill

(Nevada Bar No. 11533)

CAVANAUGH-BILL LAW OFFICES, LLC Henderson Bank Building 401
Railroad Street, Suite 307 Elko, Nevada 89801 (775) 753-4357

Counsel for Defendant-Interveners, American Wild Horse
Preservation Campaign, Terri Farley, and Mark Terrell

Date: May 29, 2014

added); see also Fuller, 409 U.S. at 494 (explaining that no
compensable property might be created in the permit lands
themselves as a result of the issuance of the permit.).
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