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IN THE CIRCUIT COURT OF THE 15THJUDICIAL CIRCUIT IN AND FOR
PALMBEACH COUNTY, FLORIDAGENERAL JURISDICTION DIVISION

FREEDOM SOCCER LLC andMAGICT ALK SOCCER CLUB, LLC,

CASE NO. 50 2011CA 018214 XXXX MB AI

Plaintiffs,v.

WOMEN'S SOCCER, LLC,Defendant.

DEFENDANT'S MOTION TO DISMISS AND FOR ATTORNEYS' FEESPursuant to
Florida Rule of Civil Procedure 1.140(b), Defendant Women's Soccer,
LLC

("WPS" or the "League") hereby moves to dismiss Plaintiffs
Freedom Soccer LLC's andmagicTalk Soccer Club, LLC's (together
"Plaintiffs") Complaint on the grounds of: (l) impropervenue and
(2) failure to state a claim. This suit arises from the League's
termination ofPlaintiffs' soccer franchise, which they named
"magic.lack," following a volatile and combativeseason in which
Plaintiffs, and their owner, Daniel Borislow, intentionally and
repeatedlyviolated the League's rules, publicly disparaged the
League, its sponsors and other team owners,and displayed hostile
and abusive behavior toward the League's players and personnel.

Somewhat preposterously, the Complaint casts Plaintiffs and Mr.
Borislow as theLeague's "saviors." The reality is much more
perverse. Throughout this past season, Mr.Borislow acted as a
one-man wrecking ball, bent on destroying the League's
accomplishmentsthrough his unrelenting, unwarranted and extremely
unprofessional actions. The League willrespond to Plaintiffs'
Motion for Temporary Injunction in short order, demonstrating
that
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Plaintiffs are not entitled to the injunctive relief they seek
because (l) their prior breachespreclude the Court from awarding
injunctive relief and (2) their claims regarding the terminationare
meritless and they will not suffer irreparable harm. This brief,
however, addresses the fatallegal flaws in Plaintiffs'
Complaint.

The instant suit is only the most recent In a long chain of
Plaintiffs' attempts toundermine the League by replacing its rules
and regulations with a free-form circus meant todamage the League
and irreparably harm the very sport that Mr. Borislow professes to
love.'The LLC Agreement (attached hereto as Exhibit A2) clearly
provides that any action seekinginjunctive relief must be filed in
the Delaware Court of Chancery or, if that court lacksjurisdiction,
then in San Francisco, California. Despite the fact that the LLC
Agreement does notpermit suit in Florida, this is the second
meritless suit Plaintiffs have filed in this Court regardingtheir
franchise.' Plaintiffs' instant filings decline altogether to
address this forum selectionclause, and cite no authority that
would authorize suit in this Court contrary to the plain terms
ofthat contractual agreement. The LLC Agreement makes clear that
Plaintiffs have filed in thewrong Court, and, as such, Plaintiffs'
suit should be dismissed with prejudice.

Even if the parties had not contractually agreed to sue in
Delaware, the agreements atissue do not support Plaintiffs' claim
that the League must mediate, then arbitrate, with Plaintiffsbefore
terminating their franchise. To the contrary, 13.3(d) of the
League's Operating

For example, in a rambling statement issued Friday morning
before Plaintiffs had even served theComplaint, Mr. Borislow
accused the League of "extortion," advised that he believed the
League should be forcedinto trusteeship, and made the following
outrageous and xenophobic statements, clearly intended to harm
theLeague's business prospects: "Now we have some foreign born
coaches and Governors who seem to care little tonone about our
Womens National Team ... I believe the league is actually anti USA.
It's a league who doesn't wantto do the right thing for the Women's
US National Team."2 The copy ofLLC Agreement attached to the
Complaint is missing both the signature pages and certainrecent
Amendments. The League has attached the LLC Agreement Plaintiffs
filed, along with the missing signaturepages and Amendments to this
brief.3 In August, they filed a similar action in this Court, but
dismissed that action the day before Defendant'sfirst responsive
brief was due.

- 2 -
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Agreement provides: "Any decision by the Board of Governors to
terminate this Agreement shallbe subject to arbitration in
accordance with the procedures described in Article XII of the
LLCAgreement." (emphasis added). According to the provision, the
terminated owner has theoption to arbitrate only after the League
has made the "decision" to terminate the franchise,which the League
has now done. As such, if Plaintiffs wish to dispute the League's
decision toterminate their franchise, their remedy is to send the
League a formal Dispute Notice pursuant toArticle XII of the LLC
Agreement, which would initiate the arbitration process. Plaintiffs
stillhave not done so.

Any other reading of this provision is antithetical to the plain
intent of the OperatingAgreement and LLC Agreement. The League is
now faced with a former franchise owner whoserefusal to honor
contractual commitments has alienated the League's business
partners; whoseown players openly rebelled by filing a grievance
against him as a result of his hostile,demeaning, erratic and
unprofessional behavior; and whose public statements are laden
withhostility toward the League, its personnel and its sponsors.
The controlling agreements give theLeague the necessary contractual
right to remove a toxic owner on an expedited basis in order
toprotect the League from ongoing destructive behavior specifically
for situations such as this.And that is what the League has done
here. The agreements do not and could not practicallyrequire the
League to suffer continued harm at the hands of Mr. Borislow or any
other rogueowner while that owner holds the League hostage to his
antics by demanding lengthy andexpensive arbitration prior to the
League making a decision to terminate his disruptive franchise.

The League tried to work with Mr. Borislow throughout the entire
2011 season, and hesteadfastly declined to cooperate and cure the
material breaches of the magicJack team. TheLeague offered
Plaintiffs multiple opportunities to present their case at a
hearing prior to the

- 3 .
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League taking up the issue of whether to terminate his
franchise, Mr. Borislow and the entitieshe controls always refused
to appear.

Now, more than three weeks after the League terminated their
franchise, Plaintiffs andMr. Borislow have filed this case in an
improper forum demonstrating a litigation strategydesigned to drive
up the League's costs by asserting legally unsupported claims. This
Courtshould not tolerate Plaintiffs' brazen disregard for the
contracts at issue, and should dismiss thissuit with prejudice.
Further, consistent with Section 13.3(c) of the Operating
Agreement, theCourt should award Plaintiffs their costs and
attorneys' fees incurred defending this baselesslawsuit, as well as
its costs and fees in defending against the previous equally
meritless suitbrought by Plaintiffs earlier this year.FACTUAL
BACKGROUND AND PLAINTIFFS' ALLEGATIONS

WPS is a professional women's soccer league organized as a
limited liability companyunder Delaware law. (Compl., ~~ 1, 6).
Plaintiffs are former members of the League and ownedand operated
the "magicJack" soccer team, which was based in Boca Raton,
Florida. (Compl.,~ 1). Throughout the 2011 season, the League
advised Plaintiffs of numerous breaches of"League rules and
operating standards," and advised the team that the League's Board
ofGovernors was considering terminating the team due to the team's
failure to cure those breaches.(Compl., ~ 11).

In order to delay the Board from considering termination,
Plaintiffs filed suit in this Courton August 2, 2011 making near
identical arguments to those they now assert. (Compl., ~ 14).On the
day before the League's substantive response to Plaintiffs' filings
was due, the Plaintiffsvoluntarily dismissed that action without
prejudice." (Compl., ~ 16). The parties later engaged

Plaintiffs' Complaint implies that Plaintiffs dismissed their
action immediately or shortly after the Leagueconfirmed that it
would permit magicJack to operate throughout the remainder of the
2011 season. (See ~ 16--"Thereupon, Plaintiffs dismissed the action
with prejudice."). In truth, the League advised the Court of its
offer not

- 4 -
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in settlement discussions during the month of September and into
October, but the parties wereunable to come to any agreement. On
October 25, 2011, at a duly noticed meeting of the Boardof
Directors that Mr. Borislow declined to attend, the Board voted to
terminate Plaintiffs' interestin the League pursuant to section
13.1 of the Operating Agreement of Women's Soccer, LLC(the
"Operating Agreement"). (CompI., 'tI17 and Exh. C).

More than three weeks after the termination decision, Plaintiffs
filed this lawsuit,asserting once again that the League's governing
agreements require a lengthy dispute resolutionprocess prior to
voting on termination of the franchise, and demanding reinstatement
in theLeague. (CompI., 'tI22, 27). They do not.

The League's operations are governed by two pnmary governmg
documents: theOperating Agreement of Women's Soccer, LLC (the
"Operating Agreement") and the SecondAmended and Restated Limited
Liability Company Agreement of Women's Soccer LLC (the"LLC
Agreement") (CompI., 'tI 1). Neither of those agreements provides
Plaintiffs with a basisfor the relief they seek.The Operating
Agreement

Upon joining the League, each franchise must sign and agree to
abide by the provisionsof the Operating Agreement, which is
attached as Exhibit B to Plaintiffs' Complaint. TheOperating
Agreement defines the rights and responsibilities of member teams
and ensures theprofessional functioning of the League. Among other
things, the Operating Agreement grantseach franchise the exclusive
right to operate and manage a team within a defined home
territoryand to retain certain revenue arising from its activities
in the League. (Operating Agreement 2.3). In exchange, the
franchise agrees to provide financial information to the
League,

to terminate the team until the end of the season by stipulation
filed August 5, 2011, and the parties agreed that theLeague's brief
would be due on August 25, 2011. Defendants did not voluntarily
dismiss their Complaint untilAugust 24,2011, the day before the
League's response was due.

- 5 -
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including a budget and business plan ( 2.3(a)), to pay amounts
owed to the League within 30days of the end of each calendar
quarter ( 7.4); and to abide by Minimum PerformanceStandards set
forth in both the Operating Agreement and in an Operations Manual
published bythe League ( 2.3 & 2.4).

Section 13.1(a) of the Operating Agreement authorizes the
League's Board of Governors(comprised of one representative from
each team) to terminate a franchise "upon determinationby the Board
of Governors that the Member or any Control Person has failed to
act in the bestinterest of the League, as described in Section
13.1(b)."s Section 13.1(c) provides that "Prior toany decision by
the Board of Governors to terminate this Agreement, , " the Board
of Governorsshall provide the Member the opportunity for a hearing
... ,,6 (emphasis added). Pursuant to theterms of the Operating
Agreement, teams have a parallel right to terminate the
OperatingAgreement -- Section 13.2 of the Operating Agreement
authorizes a team to terminate theAgreement if a breach by the
League remains uncured for 30 days after the team has notified
theLeague of the breach."

Section 13.1(b) of the Operating Agreement lists conduct that
the Board of Governors may consider "[i]ndetermining whether the
member has failed to act in the best interest of the League,"
including: "0) the materialcompliance by the Member with the terms
of the LLC Agreement, this Agreement, the License Agreement, and
theLeague Rules ... (iii) the failure or refusal by the Member to
fulfill its contractual obligations to the League, theTeam Staff or
any third party in such a way as to affect the League materially
and adversely ... (vi) the intentionalor grossly negligent
misrepresentation of any material fact contained in any information
given by the Member to theLeague; and! or (vii) actions or
omissions by the Member which in the commercially reasonable
opinion of theBoard of Governors, materially and adversely affect
the League." All of which applied to the magicJacktermination.6
Plaintiffs' arguments that they were somehow denied due process
prior to the Board taking up the issue oftermination is specious at
best, As will be explained in the League's Opposition to
Plaintiffs' Motion for TemporaryInjunction, the League offered
Plaintiffs and Mr. Borislow a hearing numerous times in the summer
of2011. Mr.Borislow refused to appear, and sought to unreasonably
delay those hearings. Likewise, Mr. Borislow was givennotice of the
October 25th Board meeting, which advised that the Board would be
considering its options withrespect to the franchise at that
meeting, but Mr. Borislow declined to appear for that meeting as
well. His argumentsto the contrary are without merit.7 However,
3.06 of the LLC Agreement restricted a Member's ability to withdraw
from the League withinthe first three years of the League's
existence.

-6-
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The terms of the Operating Agreement provide that such a
termination is effectiveimmediately. If the Board of Governors
votes to terminate the franchise, "the MembershipInterest of the
Member shall be deemed to be automatically transferred to the
League and theMember automatically shall cease to be a Member of
the League, ... [and] the Member shall nolonger have the right to
operate any Team in the League." ( 13.3). The League also may at
itsoption purchase the team's assets from the terminated member at
fair market value. (Jd).

The Operating Agreement also requires the Member to pay the
League's fees incurredwith any lawsuit brought "in connection with"
the termination:

To the fullest extent permitted by law, in the event of a
terminationpursuant to Section 13.1(a) or (b), the Member shall
indemnify theLeague and each other member of the League against any
loss ordamage incurred by it, and against expenses (including
attorneys'fees) actually and reasonably incurred by it in
connection with thedefense or settlement of any threatened, pending
or completedaction or suit by any Person[8] in connection with such
termination

(Operating Agreement, 13.3(c)).Further, and directly contrary to
Plaintiffs' allegations, the Operating Agreement sets

forth a procedure by which the terminated team can challenge the
termination decision once ithas been made. Once a member's
ownership interest is terminated, that member may invoke thedispute
resolution procedures contained in the LLC Agreement: "[a]ny
decision by the Board ofGovernors to terminate this Agreement shall
be subject to arbitration in accordance with theprocedures
described in Article XII of the LLC Agreement." ( 13.3(d))
(emphasis added).

8 The term "Person" is not defined in the Operating Agreement.
However, the Recital to the OperatingAgreement provides that "Terms
used but not defined herein shall have the meaning ascribed to such
terms in theLLC Agreement." The LLC Agreement, in tum, defines
"Person" broadly to include "any individual,
corporation,partnership, limited partnership, limited partnership,
limited liability company, joint venture, trust, unincorporated
orgovernmental organization or any agency or political subdivision
thereof." (LLC Agreement at p. 10).

- 7 -
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The LLe AgreementThe LLC Agreement, attached as Exhibit A to the
Complaint, designates each of the

League's existing franchises9 as a "Class A Member" (the
"Member") of the LLC. (LLCAgreement, Art. 3.02). As part of the
Agreement, each Class A Member warrants that it willabide by the
provisions in the LLC Agreement and other Agreements signed by the
Member.(Art. 3.09(a)). The LLC Agreement also requires each member
to submit an annual business planand budget (Art. 5.01(c)), and
requires that the members keep the terms of the LLC
Agreementconfidential (Art. 13.01).

Article XII of the LLC Agreement sets forth Dispute Resolution
Procedures available tothe parties "to resolve any controversy,
dispute or claim arising out of or relating to thisAgreement or the
breach, termination, enforceability or validity hereof." (LLC
Agreement, Art.12.01(a)). Those procedures are initiated by one
party serving a "Dispute Notice." The partiesthen meet to attempt
to informally resolve the dispute. Id. If those discussions are
unsuccessful,the parties must arrange for a confidential mediation.
(Id. at Art. 12.01(b)). If the mediationfails to resolve the
dispute, the parties may arbitrate their claim before the AAA. The
arbitrationmust be held in San Francisco, California, where the
League maintains its principal place ofoperations. (ld. at Art.
12.01(c)).

As explained in further detail below, Article 12.01(c) permits
the parties to "bring[] anyaction in the Court of Chancery of the
State of Delaware for injunctive or other provisional reliefto
prevent immediate and irreparable harm. In the event such an action
does not fall within thesubject matter jurisdiction of [that
court], such an action may be brought in the state court having

The League's five remaining franchises are: the Atlanta Beat,
the Boston Breakers, the PhiladelphiaIndependence, Sky Blue Fe (New
Jersey) and the Western New York Flash.

- 8 -
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jurisdiction over the situs of the League's principal place of
business.,,10 (emphasis added).Article 12.01(c) further explains
that those courts are the only two courts where such a suit maybe
brought: "The parties hereby ... submit to the exclusive personal
jurisdiction of the courtsreferenced in the preceding sentence ...
" (emphasis added).

ARGUMENT1. Standard On Motion to Dismiss

"As a general rule, all allegations in a well-pleaded complaint
must be accepted as truewhen ruling on a motion to dismiss." Gomez
v. Fradin, 41 So.3d 1068, 1070 (Fla. 4th DCA2010). The exhibits
attached to the Complaint are considered "a part thereof for all
purposes,"and thus are properly considered on a motion to dismiss.
Florida Rule 1.31O(b). Thus, "[w]herecomplaint allegations are
contradicted by exhibits attached to the complaint, the plan
meaning ofthe exhibits control and may be the basis for a motion to
dismiss." Hunt Ridge at Tall Pines, Inc.v. Hall, 766 So.2d 399, 401
(Fla. 2d DCA 2000).2. The Complaint Should Be Dismissed Because
Plaintiffs Have Filed Their Suit In

The Wrong Court In Violation Of The LLC Agreement's Forum
Selection Clause."[C]ontracting parties have the right to select
and agree on a forum in which to resolve

future disputes." Golden Palm Hospitality, Inc. v. Stearns Bank
Nat 'I Ass'n, 874 So.2d 1231,1234 (Fla. 5th DCA 2004). As the
Florida Supreme Court has noted, "forum selection clausesprovide a
degree of certainty to business contracts by obviating
jurisdictional struggles and byallowing parties to tailor the
dispute resolution mechanism to their particular
situation."Manrique v. Fabbri, 493 So.2d 437, 439 (Fla. 1986)
(quoting Hauenstein &Bermeister, Inc. v.Met-Fab Indus., Inc.,
320 N.W.2d 886, 889 (Minn. 1982)).

10 Although Plaintiffs allege that the League "currently
maintains no physical place of business," (Comp!.,~ 6), the
League's principal place of business is located in San Francisco.
This dispute is irrelevant, however,because, as shown below, the
Delaware Court of Chancery has jurisdiction over Plaintiffs'
meritless claims.

-9-
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The LLC Agreement contains such a clause. Article 12.01(c) of
the LLC Agreementmakes clear that a party may file for injunctive
or provisional relief only in certain courts:

[N]othing contained in this Article XII shall be construed to
limitor preclude the parties to the Dispute from bringing any
action inthe Court of Chancery of the State of Delaware for
injunctive orother provisional relief to prevent immediate and
irreparable harm.In the event such an action does not fall within
the scope of subjectmatter jurisdiction of the Court of Chancery of
the State ofDelaware, such an action may be brought in the state
court havingjurisdiction over the situs of the League's principal
place ofbusiness. The parties hereby (a) submit to the exclusive
personaljurisdiction of the courts referenced in the preceding
sentence inthe event that an action is commenced pursuant to the
precedingsentence and (b) irrevocably waive, and agree not to
assert by wayof motion, defense, or otherwise, in any such action
or proceeding,any claim that it is not subject personally to the
jurisdiction of theabove-named courts ...

(Compl., Exh, A) (emphasis added). This provision authorized
magic.lack to file for injunctiverelief in Chancery Court in
Delaware, or in San Francisco (where the League's principal office
islocated), if the Delaware court lacked subject matter
jurisdiction, but not in this Court.

The Delaware Court of Chancery unquestionably has jurisdiction
over this action. See 6Del. Code 18-111 ("Any action to interpret,
apply or enforce the provisions of a limitedliability company
agreement ... may be brought in the Court of Chancery"); see also
Clark v.Teeven Holding Co., Inc., 625 A.2d 869, 875 (Del. Ct.
Chancery 1992) (noting that the Court ofChancery "exercises
jurisdiction only 'over all matters and causes in equity'" and,
thus,"exercises jurisdiction over matters where an injunction is
sought."). Plaintiffs and the Leagueare all entities organized
under Delaware law, and the suit seeks an injunction to
purportedlyenforce an LLC Agreement governed by Delaware law.

Because the Delaware Court of Chancery has jurisdiction to hear
Plaintiffs' claim, theclause does not permit Plaintiffs to file
suit in this Court. Florida law makes clear that the phrase

- 10-
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"exclusive personal jurisdiction" renders the clause mandatory,
and thus this Court must enforceits provisions. See Weisser v. PNC
Bank, NA., 967 So.2d 327, 331-32 (Fla. 4th DCA2007)( enforcing as
mandatory a forum selection clause providing "the parties further
consent tothe exclusive jurisdiction" of Kansas state or federal
courts) (emphasis added); Travel ExpressInvest. Inc. v. AT&T
Corp., 14 So.3d 1224, 1227 (Fla. 5th DCA 2009) (enforcing a
clauseproviding "the parties consent to the exclusive jurisdiction
of the courts located in New YorkCity, U.S.A.") (emphasis added);
cf Celistics, LLC v. Gonzalez, 22 So.3d 824, 826 (Fla. 3rdDCA 2009)
(noting that the word "exclusively," when used in a forum selection
clause, is among

words that "generally are words of exclusivity."). Because
Plaintiffs filed the instant suit in aimproper forum, their
Complaint should be dismissed.3. The Complaint Should Be Dismissed
Because The Governing Agreements Do Not

Require That Mediation And Arbitration Occur Prior To A Vote To
TerminatePlaintiffs' Franchise.Plaintiffs' claims are based upon a
fundamental misunderstanding of the governing

documents. The Complaint thus fails to state a claim upon which
relief should be granted andshould be dismissed. See Hillcrest
Pacific Corp. v. Yamamura, 727 So.2d 1053, 1056 (Fla. 4thDCA 1999);
see also Striton Properties, Inc. v. City of Jacksonville Beach,
533 So.2d 1174,1179 (Fla. 1st DCA 1988) ("Under Florida law, if an
attached document negates a pleader'scause of action, the plain
language of the document will control and may be the basis for
amotion to dismiss.").

Contrary to Plaintiffs' argument, the documents do not give
Plaintiffs the right to mediateand then arbitrate before the League
can terminate their franchise. Section 13.1(a)(i) of theOperating
Agreement permits the League to terminate a Member if a
Supermajority vote of theBoard of Governors determines that the
Member "has failed to act in the best interest of theLeague." Such
a vote occurred here. (Compl., Exh. C). The Operating Agreement
then

- 11 -


	
8/3/2019 WPS Motion to Dismiss

12/18

authorizes the terminated Member to contest the termination
through an arbitration process if itcontends that the termination
was without basis: "Any decision by the Board of Governors
toterminate this Agreement shall be subject to arbitration in
accordance with the proceduresdescribed in ... the LLC Agreement."
( 13.3(d)) (emphasis added).

Indeed, that is the only sensible construction of the contract.
Plaintiffs' argument rendersthe arbitration provision in 13.3(d) of
the Operating Agreement superfluous in that the partieswould have
already submitted the dispute to arbitration before the decision
was made. Clearly, aproper interpretation of these agreements could
not allow duplicative arbitration both before andafter
termination.

Similarly, the hearing procedures set forth in 13.l(c) would
become a useless exercise,almost entirely redundant of the
arbitration hearing. "It is a cardinal rule of construction that
acourt should not 'adopt an interpretation' which will operate to
leave a 'provision of a contract ... without force and effect.'"
Corhill Corp. v . S.D. Plants, Inc., 176 N.E.2d 37, 38 (N.Y.
1961)11;Mionis v. Bank Julius Baer & Co., Ltd., 749 N.Y.S.2d
497,502 (N.Y. 1st Dep't 2002) ("Courtsare obliged to interpret a
contract so as to give meaning to all of its terms").

To support their argument that the League must enter into
arbitration prior to terminatinga franchise, Plaintiffs have
repurposed the language in Article 12.01 of the LLC Agreement,which
provides that "[t]he parties shall attempt in good faith to resolve
any controversy, disputeor claim arising out of or relating to this
Agreement ... " However, nothing in Article 12.01mandates that, in
the instance of member termination, the informal resolution or
arbitration occurprior to the termination. Indeed, reading this
provision in conjunction with 13.3(d) of theOperating Agreement
(which makes the arbitration mechanism in the LLC Agreement
available

II The Operating Agreement is governed by New York law. (
14.8).- 12 -
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to a terminated member after the termination), it is clear that
the termination itself is the"controversy, dispute or claim" that
the arbitration is designed to address.

With regard to timing, the LLC Agreement's clause states only
that the DisputeResolution Process should begin "promptly." Read in
connection with the OperatingAgreement's provisions that apply
specifically to termination proceedings, it is clear that
theparties intended that the LLC Agreement's dispute resolution
procedures should take effect"promptly" after the League determined
whether to terminate the franchise, and this Courtshould not adopt
an interpretation that contradicts that intent. See, e.g., Breed v.
Insurance Co.of North America, 46 N.Y.2d 351, 355 (N.Y. 1978) ("It
is axiomatic that a contract is to beinterpreted so as to give
effect to the intention of the parties as expressed in the
unequivocallanguage employed."); Excelsior Ins. Co. v. Pomona Park
Bar & Package Store, 369 So. 2d 938,942 (Fla. 1979) (The
court's "central concern of the law of contracts" is to "give true
effect tothe intentions of the parties. ").

Plaintiffs also assert in their Memorandum in Support of their
Motion for TemporaryInjunction that "[t]he parties' clear
intention, therefore, was to resolve all disputes between theLeague
and a League member with speed and confidentially, and certainly
before theconsequences of one party's actions rendered the whole
dispute resolution process meaningless."(p.24). But the documents
do not support that assertion at all. Section 13.3(d) of the
OperatingAgreement states that "[a]ny decision by the Board of
Governors to terminate this Agreementshall be subject to
arbitration in accordance with the procedures described in Article
XII of theLLC Agreement." (emphasis added). The use of the term
"decision" indicates that theOperating Agreement does not require
the League to submit to a protracted mediation andarbitration prior
to termination.
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Moreover, this construction makes sense from a business
perspective. The Partiesincluded termination provisions in order to
permit the League to quickly and efficiently removean owner who
failed to act in the best interests of the League or committed some
other seriousviolation. Any other result would render the League
powerless in the face of malfeasance. Forexample, under Plaintiffs'
construction, the League could not effect a rapid termination of
afranchise that refused to produce its team for scheduled games or
who committed some criminalmisconduct. If the Plaintiffs are
correct, the termination is not effective until the League serves
aDispute Notice, then negotiates, then mediates informally and
formally, and then arbitrates thedispute. All the while, the rogue
franchise is permitted to continue operating in violation of
theLeague's rules.

It thus is clear that, far from "meaningless," the dispute
resolution procedures applyretrospectively, permitting the
terminated owner to challenge the League's decision in
anarbitration after it has been made. This result is consistent
with the other provisions in theOperating Agreement. After the
termination is effected, the franchise is "automaticallytransferred
to the League and the Member automatically shall cease to be a
Member of .theLeague." ( 13.3(a)). Thereafter, the parties may
mediate or arbitrate the termination decisionbut, in the interim,
the League is able to avoid the harm that the franchise had been
inflicting.Further, the use of the term "decision" in 13.3(d)
stands in stark contrast to 13.1(c), in whichthe Operating
Agreement requires that "Prior to any decision by the Board of
Governors toterminate this Agreement ... , the Board of Governors
shall provide the Member the opportunityfor a hearing ... "
(emphasis)

Nor does the reference In 13.3(d) of the Operating Agreement to
"the proceduresdescribed in Article XII of the LLC Agreement"
rehabilitate Plaintiffs' interpretation. Those"procedures" refer to
the arbitration procedures set forth in Article 12.01(c) of the
LLC

- 14 -
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Agreement, which provides, among other things, that the
arbitration shall be subject to "theCommercial Arbitration Rules of
the American Arbitration Association and that the panel
shallconsist of "three (3) arbitrators, at least one (1) of whom
shall be an attorney experienced in thesubject matter of the
dispute." Plaintiffs' attempt to use that phrase to require the
entire panoplyof dispute resolution procedures prior to the
League's termination vote is at odds with the plainmeaning of the
provision.

In sum, the LLC Agreement and Operating Agreement simply do not
afford the reliefPlaintiff seeks, and Plaintiffs' construction of
those agreements -- which forms the basis of hisentire complaint --
is contrary to the plain language of those agreements. Thus, the
Complaintshould be dismissed with prejudice.4. The Court Should
Award Defendants Their Fees Incurred In Defending This And

The Previous Action Pursuant To 13.3(c) of the Operating
Agreement.Section 13.3(c) of the Operating Agreement requires
Plaintiffs to "indemnify the League

and each other member of the League against any loss or damage
incurred by it, and againstexpenses (including attorneys' fees)
actually and reasonably incurred by it in connection with
thedefense or settlement of any threatened, pending or completed
action or suit by any Person inconnection with such termination."
Because this suit falls squarely within this provision, theCourt
should require Plaintiffs to pay Defendants' costs and attorneys'
fees.

"Generally, with few exceptions, an attorney's fee provision in
a contract cannot beignored and courts have no discretion to
decline to enforce contract provisions for awards ofattorney's
fees." Remarc Homes, Inc. v. Kumar, 616 So.2d 498, 499 (Fla. 5th
DCA 1993). Itthus is improper for a court "to deny attorney's fees
and costs under a 'balancing of the equities'theory" where the
agreement contains such a provision. McCormick v. Molenkamp, 449
So.2d384,386 (Fla. 1st DCA 1984).
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Plaintiffs' instant suit represents the exact circumstance where
the drafters intended thatthe League should be reimbursed for its
fees. Certainly, Plaintiffs brought this action "inconnection with
[the League's] termination" of Plaintiffs' franchise. Cf Caufeld v.
Cantele, 837So.2d 371, 379 (Fla. 2002) (finding that a claim for
fraudulent inducement "arose out of' thecontract, and, therefore,
"the contractual provisions, including the prevailing party clause,
shouldbe given effect."). Plaintiffs assert that "any attempt by
the League to terminate the Team'smembership interest must be
stayed or held in abeyance" until the dispute resolution
proceduresare completed (~ 27), even though the contracts provide
otherwise. The contracts also define theterm "Person" to include
Plaintiffs.

The League also is entitled to recover its fees incurred in
defending the substantivelysimilar suit that Plaintiffs brought in
August. Plaintiffs' earlier suit also sought to
"temporarilyenjoin[] the League from taking any action to terminate
the Team's membership in the Leaguewithout first exhausting the
parties' agreed upon dispute resolution and arbitration process ...
"(Cornpl., ~ 15). As noted, Plaintiffs voluntarily dismissed that
suit without prejudice the daybefore the League's substantive
response was due. (Compl, ~ 16). Plaintiffs' voluntarydismissal of
that suit means that the League was the prevailing party, and
entitles the League tofees incurred in defending that suit. See
Larry's Olde Fashioned Ice Cream Parlours, Inc. v.Northdale Court,
Ltd., 556 So.2d 803 (Fla. 2d DCA 1990) (awarding fees to the
defendant wherethe plaintiff voluntarily dismissed the complaint);
Stuart Plaza, Ltd. v. Atlantic Coast Dev. Corp.of Martin County,
493 So.2d 1136,1137 (Fla. 4th DCA 1986) (same).

Thus, there can be no argument that the attorneys' fee provision
11 1 the OperatingAgreement does not apply. The League has twice
been forced to defend against a meritlessclaim challenging the
termination brought in the wrong forum. The Operating
Agreementrequires the Court to award fees in this circumstance.
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CONCLUSIONFor the foregoing reasons, Defendant respectfully
requests that this Court dismiss

Plaintiffs' Complaint with prejudice and award Defendant its
costs and fees incurred indefending this action and in defending
the action Plaintiffs filed in August.

Respectfully submitted,

Jill Nexon Berman, Fla. Bar No. 265608BERMAN RENNERT
VOGEL&MANDLER, P.A.2900 Miami Tower100 S.E. Second StreetMiami,
Florida 33131(305) 577-4173(305) 347-6465 facsimilePamela K. Fulmer
(application for pro hac viceadmission pending)SNR DENTON US LLP525
Market Street, 26th FloorSan Francisco, CA 94105-2708(415)
882-0149(415) 882-0300 [email protected]
I.Ackerman (application forpro hac viceadmission pending)SNR DENTON
US LLP1301 K Street NW, Suite 600 EastWashington, D.C. 20005(202)
408-6404(202) 408-6399 [email protected]

Dated: November 21,2011 Attorneysfor Defendant Women's Soccer.
LLC
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CERTIFICATE OF SERVICEI HEREB Y CERTIFY that a true and correct
copy of the foregoing was furnished by mail

and e-mail to Joseph Ianno, Jr., Esq. and Charles M. Rosenberg,
Esq., Carlton Fields, P.A., 525Okeechobee Blvd., Suite 1200, West
Palm Beach, FL 33401 and Louis S. Ederer, Esq., Arnold& Porter,
LLP, 399 Park Avenue, New York, NY 10022-4690 this 21st day of
November, 2011.

jill Nexon Berman
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