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Chapter 8
 Affirmative Action
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Affirmative Action Myths
 1. Affirmative action requires employers to remove qualified whites and males from their jobs and give these jobs to minorities and women whether they are qualified or not
 2. Affirmative action prevents employers from hiring white males who are more qualified for the job
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3. Under affirmative action, all an employee must be is a female or a minority to be placed in a job
 4. Most employees who obtain jobs under affirmative action plans are unqualified for the job
 5. There should be no affirmative action because the best person is always the one who gets the job
 6. Workplace productivity and efficiency always suffer under affirmative action plans
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Statutory Basis
 • Applies to all government contracts
 • Contained in several pieces of legislation– Executive Order 11246– Title VII of the Civil Rights Act of 1964– Rehabilitation Act– Vietnam Era Veterans Readjustment Act
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Affirmative Action 1
 • Affirmative action has been defined as:– “Those actions appropriate to overcome the
 effects of past or present practices, policies, or other barriers to equal employment opportunity.”
 • And also as:– “A management tool designed to ensure
 equal employment opportunity.”
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Affirmative Action 2
 • Affirmative action is required of:– Most companies that have contracts to sell
 goods or services to the federal government.– A firm when a discrimination suit results in a
 settlement or court order that includes affirmative action as a remedy.
 • Affirmative action plans may also be voluntarily undertaken by a firm.– Even voluntary affirmative action plans must
 comply with certain legal requirements.
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The Design and Unstable History
 – Affirmative action is the intentional inclusion of women and minorities in the workplace based on a finding of their previous exclusion
 – Most often misunderstood concept in employment law
 – Does not apply to all employers, but only to just over 20 percent of the workforce.
 – Affirmative action does not require quotas.– The first workplace affirmative action suit did not
 reach the Supreme Court until 1979.– Has led to charges of reverse discrimination
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– Affirmative action used only when there is underrepresentation or a finding of discrimination
 – Race is the main target of affirmative action, but white females have realized the greatest benefit
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Timeline of Affirmative Action Milestones
 http://print.infoplease.com/spot/affirmativetimeline1.html
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Government Contractors
 • Companies that contract with the federal government must comply with Executive Order 11246, which requires that:– Companies with contracts worth at least
 $10,000 must include a nondiscrimination clause in their contracts, and abide by it, and
 – Must include that clause in their contracts with subcontractors, who must also abide by it.
 http://www.eeoc.gov/abouteeoc/35th/thelaw/eo-11246.html
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Affirmative Action Under Executive Order 11246
 • Affirmative action actually stems from a requirement imposed by Executive Order 11246 and its amendments.
 • Executive Order 8802– Forerunner to E.O. 11246– Signed on June 25, 1941– Applied only to defense contracts
 • Present version signed into law September 24, 1965
 McGraw-Hill/Irwin © 2007 The McGraw-Hill Companies, Inc. All rights reserved.
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Executive Order 11246
 • Contractors promise that they:– “…will not discriminate against any
 employee or applicant for employment because of race, color, religion, sex, or national origin. The contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during their employment without regard to their race, color, religion, sex, or national origin…”
 http://www.eeoc.gov/abouteeoc/35th/thelaw/eo-11246.html
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Affirmative Action Under Executive Order 11246
 • Employers who contract with the federal government must agree not to discriminate
 • Sometimes requires employers to remedy existing disparities in representation of women and minorities– Employers refusing to comply may be
 debarred from further contracts
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• Enforced by Office of Federal Contract Compliance Programs in U.S. Department of Labor
 • Larger government contractors must develop affirmative action plans and perform workforce analyses to ensure adequate representation
 • Underrepresentation requires timetables for correction
 • There is no requirement of quotas• Penalties can be imposed for noncompliance
 http://www.dol.gov/esa/ofccp/
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Penalties for Noncompliance
 • The Secretary of Labor or the appropriate contracting agency can impose a number of penalties on the employer.
 • The Secretary of Labor must make reasonable efforts to secure compliance by conference, conciliation, mediation, and persuasion before requesting the U.S. Attorney General to act or before canceling or surrendering a contract.
 • What is important to OFCCP:– The nature and extent of the contractor’s good faith
 affirmative action activities.– The appropriateness of those activities to the
 problems the contractor has identified in the workplace.
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Voluntary AffirmativeAction
 • Employers may institute affirmative action plan as a proactive measure
 • Done in an effort to avoid charges of discrimination
 • Such plans must follow strict guidelines to avoid reverse discrimination challenges
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Judicial AffirmativeAction
 • Affirmative action part of remedies available under Title VII
 • Courts may also order affirmative action plan in response to an employee suit for discrimination
 • Seminal affirmative action case is Regents of University of California v. Bakke
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Settlements & Court Orders
 • Affirmative action is one of the remedies available to courts in discrimination cases.– It can be imposed either as a remedy
 following a determination of discrimination, or– As part of a judicially approved settlement
 between the parties, called a consent decree.• Court-imposed affirmative action is not
 common, but many police and fire departments have operated under such decrees.
 http://www.answers.com/topic/consent-decree
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Reverse Discrimination
 • Lawsuit brought by someone not in protected group alleging harm from affirmative action plan
 • Most reverse discrimination charges result in no-cause findings
 • Reverse discrimination accounts for only about 3 percent of the charges filed with EEOC
 • Remember that affirmative action is aimed at groups, not individuals
 • According to the Glass Ceiling Commission Report, white men are only 43 percent of the Fortune 2000 workforce but hold 95 percent of the senior management jobs
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“Reverse” Discrimination 1
 • Many steps taken in support of affirmative action are neutral (announcing hiring or promotion announcements widely, encouraging diverse applicants) and do not leave anyone worse off or raise issue of discrimination.
 • Some employers go further and apply a preference for women and minorities to achieve affirmative action goals.
 • This is legally problematic.
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“Reverse” Discrimination 2
 • In reverse discrimination cases, an employee who believes he was passed over for an employment opportunity because of affirmative action alleges disparate treatment.– The employer has taken a protected class into
 account in making its employment decision.• The question is whether this use of affirmative action
 was legal or discriminatory.• In deciding that question, courts will consider:
 – The justification for the plan, and – The reasonableness of the measures used to
 implement it.
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“Reverse” Discrimination 3
 • Using affirmative action does not mean establishing quotas or reserving opportunities solely for persons with the desired class characteristic, regardless of their qualifications.
 • Instead, the inquiry is whether, and to what extent, may protected class characteristics be taken into account for the purpose of undoing past discrimination toward women and persons of color.
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Johnson v .Transportation Agency• Facts: Johnson, a white male, was passed over
 for a promotion. All qualified candidates were given scored interviews. Johnson was tied for 2nd highest score (75), while Joyce, the woman who received the promotion, scored next highest (73).
 • Issue: Did Joyce’s promotion, based on the agency’s affirmative action plan, violate Title VII?
 • Held: The agency’s action was legal and acceptable because it existed to remedy a documented problem of underutilization of women, without unduly burdening males.
 http://www.law.cornell.edu/supct/html/historics/USSC_CR_0480_0616_ZS.html
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Legality under the U.S. Constitution
 • In constitutional cases, courts review racial preferences with strict scrutiny – the most stringent form of judicial review of government actions.
 • A public employer must show:– The plan services a compelling
 governmental interest, and– The measures employed are narrowly
 tailored.
 http://legal-dictionary.thefreedictionary.com/Strict+scrutiny
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Drafting Affirmative Action Plans
 • EEOC guidelines require that affirmative action plans have 3 main components:– A reasonable self-analysis,
 – A reasonable basis for concluding that action is appropriate, and
 – Reasonable action.
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Drafting Affirmative Action PlansWhen is it legal? The Courts have asked:
 • Is there a compelling state interest?– Such as remedying past discrimination
 • Is the plan narrowly drawn?– Does it cause the least possible harm?– Does it not unnecessarily trample on the
 rights of other employees?
 • Is it a temporary measure?
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Effects of Affirmative Action
 • Many believe that people hired through affirmative action have lesser qualifications. But, a major study found that:– Firms using affirmative action recruited somewhat more
 women and minorities.– Such hires had somewhat lower educational
 credentials.– Job performance levels were equal to or exceeded job
 performance levels of others in the firm.– Greater training by such firms appears to counteract
 any lower educational credentials of people hired.
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Just the Facts
 • An employee sought a promotion to manager. Requirements for the job included a graduate business degree and 5 to 7 years of sourcing-related experience. The employee received the highest score on a panel interview. Shortly after, the employer received an inquiry from an African American woman. The HR Department determined that the woman was qualified, even though she did not have 5 years of sourcing experience. She received 2 points less on the interview than the employee, but she was hired. A member of the panel later told the employee that, although his interview had gone well, he believed that the hiring manager “had a diversity issue” because she was a member of the company’s Workforce Diversity Program and it would have looked bad if she hired all whites for positions reporting to her. The manager denied basing the decision on race and cited a number of qualities that she said made the African American woman hired the best candidate. – Reilly v. TXU Corp., 2008 U.S. App. LEXIS 5657 (5th Cir.)
 http://la.findacase.com/research/wfrmDocViewer.aspx/xq/fac./C05/2008/20080317_0000774.C05.htm/qx
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What Would You Do?
 • You are the manager of a small restaurant owned by a local family. The restaurant is very much in the mold of Hooter’s, where virtually all of the servers are female and scantily clad. But you have just read that, following a suit brought by EEOC against Hooters for sex discrimination against men, Hooter’s agreed to settle the case in part by agreeing to hire males to work as servers. Since your restaurant is very similar to the Hooter’s brand, hiring only women as servers, you can see that you have a problem. What would you do?
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