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1064 CALIFORNIA LAW REVIEW [Vol. 94:1063antidisc rimination law
alone. Since its inception in the 19608, affirmativeaction has
produced volumes of moral, legal, and policy arguments both
tojustify and undermineits very existence. The original framing and
subse-quent discourse have been premised largely on historical
andmoral-philosophical arguments, which are now well rehearsed and
not especiallypersuasiveto those who disagree. Indeed, we seem to
beat a deadlock ofpolicy and principle, resistant to anyfundamental
reexam ination. Whatmight lead us out of this stasis?

We believe that new facts recently discovered in the mind and
behav-ioral sciences can potentially transform both lay and expert
conceptions ofaffirmative action. Specifically, thescience of
implicit social cognition(ISC) can help us revise the very meaning
of certain affirmative action pre-scriptionsbyupdating our
understandingofhuman nature anditssocialdevelopment.

The science of ISC exam ines those m ental processes that
operatewithout conscious awarenessorconscious control bu t
nevertheless influ-ence fxindamental evaluationsofindividuals and
groups. As described byAnthony Greenwald and Linda Krieger in this
Symposium, evidence fromhundreds of thousandsofindividuals across
the globe shows that (1) themagnitude of implicit bias toward m
embers of outgroups or disadvantagedgroupsislarge,' (2) implicit
bias often conflicts with conscious attitudes,endorsed beliefs,
andintentional behavior,*(3)implicit b ias influencesevaluations of
and behavior toward those who are the subject of the bias,'and
(4)self, situational, or broader cultural interventions can correct
sys-tematic and consensually shared implicit bias.' As disturbingas
this evi-dence is, there is too much of it to be ignored. Moreover,
recent discoveriesregarding malleability of bias provide the basis
to imagine both individualand institutional change.

Behavioral realism takes ISC science seriously. The
methodologyofbehavioral realism forces the law to confront an
increasingly accurate3. We use the term affirmative action as it
isused colloquially.Itincludesabroad rangeof

policies and practices that are designed to respond to past
discrimination, prevent currentdiscrimination, andpromote certain
societal goals such as social stability or improved
pedagogy.Affirmative action programs may be facially race- or
gender-neutral (for example, broadcasting widelya particular
employment opportunity) orrace-orgender-contingent (forexam ple,
providing someresource to a woman or racial/ethnic minority under
circumstances in which that person would not havereceived the
resource but for that person's status as a woman or minority).

4. ee generally SAMUEL LEITER WILLIAM M. LEITER, AFFIRMATIVE AC
TION INANTIDISCRIMINATION LAW AND POLICY: AN OVERVIEW ANDSYNTHESIS
(2002); JOHN DAVI DSKRENTNY, THE IRONIES OFAFFIRMATIVE ACTIO N:
POLITICS, CUL TURE , AND JUSTICE IN AMERICA(1996).

5. Anthony G. Greenwald & Linda Hamilton Krieger, Implicit
Bias: Scientific Foundations 94CALIF.L . REV. 954-58 (2006).

6. Id .a t953.7. W. at 953-5 4, 961-62.8. Id .at 962-65.
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2006] F IR ME SURES 1065description of human decision making and
behavior, as provided by thesocial, biological, and physical
sciences. Behavioral realism identifies na-ive theories of human
behavior latent in the law and legal institutions. Itthen
juxtaposes these theories against the best scientific knowledge
avail-able to expose gaps between assumptions embedded in law and
reality de-scribed by science. When behavioral realism identifies a
substantial gap,the law should be changed to comport with science.'
If legal actors andpolicy makers decline to revise the law, they
should act transparently andprovide the prudential, economic,
political, or religious reasons for retain-ing a less accurate and
outdated view.

Behavioral realism is more a methodology than a set of
first-ordernormative com mitments or policy preferences. Of cou
rse, the m ethodologyrelies on assumptions and values inherent in
the conduct of modem sci-ence, which supposes that the causal
processes of the real world exist andoperate independent of what we
know or think about them, and that thescientific method provides
one of the best ways of understanding thosecausal processe s.' We
further recognize that empirical findings cannot re-place values,
and by themselves, do not dictate any single course of ac-tion . If
there is any value judgm ent embedded in behavioral realismbesides
those intrinsic to the scientific method, it is a second-order
com-mitment against hypocrisy and self-deception. The law views
itself asachieving just, fair, or at least reasonable resuhs. If
science reveals that thelaw is failing to do so because it is
predicated on erroneous models of hu-man behavior, then the law
must transparently account for the gap insteadof ignoring its
existence.

Using behavioral realism as our legal approach and ISC as the
sci-ence, we seek to revise the affirmative action conversation.
First, we pro-vide a new temporal framing for much affinnative
action discourse basedon the evidence of pervasive implicit bias.
No longer do we have to choosebetween a backward-looking frame of
corrective justice (e.g., compensa-tion for slavery) and a
forward-looking frame of utilitarian engineering(e.g., potential
pedagogical benefit). Instead, we can now view core affirmative
action program s as responses to discrimination in the hereand now.
We do not dismiss the significance of a historical view and
itsmoral pull, or the potential benefits in social stability and
economic growth

9. We are not suggesting that any such gap necessarily exists
everywhere in the law. See. e.g.Jeffrey J. Rachlinski,A Positive
Psychological Theory of Judging in Hindsight 65 U.C H I . L .RE V
.571,608-18 (1998) (suggesting that the law accou nts for hindsight
bias).

10. Cf IA NSHAP IRO, FLIG H T FROM REALITY 8-9 (2005)
(identifying these qualities as corecommitments).

11. We are also mindful of how political agenda s can be cloaked
as mere empiricalrefinements. Deborah Jones M erritt, C
onstitutional Fact and Theory : A Respon se to Chief JudgePosner 97
M iCH. L. R E V . 1287, 1290 (1999) (criticizing Judge Richard
Posner for disguis[ing]theoretical difference as commitment to
empirical fact ).
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1066 CALIFORNIA LAW REVIEW [Vol. 94:1063arising from diversity.
But we contend thatapresentist framing
thatex-posesandrespondstopervasive implicit bias even
inthosewhogenu-inely believe themselves to bebias-free^provides an
independentandcompelling caseforaction.

Second,and closely connected,weupdatethe scientific case for
themismeasurementofmerit.Criticsofaffirmative action argue that
affirma-tive action circumvents merit.
However,thepresenceofimplicit biascanproduce discrimination by
causing the very basisofevaluation, merit,to bemismeasured. This
insight reframes certain affirmative action programsnotas
preferential treatment but as anopportunity for more accurate
meas-ures.

Third,weanalyze ISC findingsto suggest new
approachestoamelio-rating the
problemofbias,ordebiasing.^^Affirmative action hassome-times been
credited forproducing thesort of integration that
reducesstereotypes and prejudice. The mechanism for this benefit is
thewell-known social contact hypothes is (SCH ), which social
psychologists haverefined, complicated,andchallenged over the past
five decades.'^ ISCsug-gests experimenting with debiasing
mechanisms different fi-omthetradi-tionally recommended
peer-to-peer social contact; potential techniquesinclude
self-propelled attitude makeov ers, mental con tact
throughim-agery, and exposuretodebiasing agents.IntheC
onclusion,wesuggestafourthandfinal insightanew end-ingfor
affirmative action.InGrutterv.B ollinger Justice O'Connorsug-gested
a twenty-five year fuse on affirmative action.''* In our
view,however, thelifespan forcertain affirmative action program s
shouldbeguidedbyevidenceof bias rather thananyarbitraryorhopeful
deadline.Now that we can measure threatstofair treatment^threats
that lieineverymindsuch data should bea crucial guide toending
affirmative action.We suggesta terminus when measuresof implicit
biasforaregionor na-tion areatzeroorsome rough behavioral
equivalent.Atthis point, implicitbias would align withan explicit
creedofequal treatment.Itwould fulfillcollective
aspirationstobehaveinaccordance with explicitly held values.

A nomenclature clarification: although we use theterm
affirmativeaction, wefindittoo freighted to beanalytically
useful.As wemake spe-cific recommendations based onouranalysis
ofISC,we employ where12. See Christine Jolls & Cass R.
Sunstein, D ebiasing T hrough Law(Nov. 18, 2003)

(unpublished manuscript, Yale Legal Theory Workshop, on file
with autho rs); seealso BaruehFischhoff, Debiasing in JUDGMENT
UNDER UNCERTAINTY: HEURISTICS & BIASES 423 (DanielKahnemanetal.
eds., 1982) (discussing debiasingtocounter certain heuristics and b
iases); Jerry Kang,Trojan Horses of Race 118HARV. L .REV. 1491,
1537 (2005) (discussing behavioral realist researchagendaintermsof
debiasing solutions).

13. ThomasF.Pettigrew&LindaR.Tropp,A Meta-Analytic Test of
Intergroup Contact TheoryJ. PERSONALITY& Soc. PSYCHOL.
(forthcoming 2006).

14. 539U.S. 306, 343 (2003)( Weexpect that25years from now,the
use ofracial preferenceswillnolonger be necessary to further the
interest approved today . ).
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2006] F IR ME SURES 1067poss ible a different term, fair measu
res. Fair connotes the moral intui-tion that being fair involves an
absence of unwarranted discrimination, bywhich we mean unjustified
social category-contingent behavior.'^ The termalso connotes
accuracy in assessment. M easure has a double meaning aswell:
measurement and an intervention intentionally taken to solve a
prob-lem.

This renaming is substantive not cosmetic. Some fair measures
weadvocatefor example, anonymous evaluationswould not be
construedas affirmative action as much as antidiscrimination. In
this sense, fairmeasures include items not conventionally contained
in the affirmative ac-tion label. Conversely, some forms of what is
now called affirmative ac-tionfor example, reparations on a purely
corrective justice theory, orracial minority hiring to generate
greater firm revenuescould not bestrictly justified as a fair
measure. Hence, fair measures are both broaderand narrower than
affirmative action. Our case in favor of fair measuressays little
for or against other affirmative action or social justice
inter-ventions outside its purview.

IDISCRIMINATION NOW, SOLUTIONS NOW

Conventional Thinking: Backward and ForwardThe relationship
between the problem of discrimination and the solu-tion of
affirmative action is not straightforward. To some, affirmative
ac-tion principally corrects historical discrimination against
subordinatedsocial groups. Thisbackward looking defense of
affirmative action, sound-ing in corrective justice,'* runs into
well-known political and legal

1 5 . To elaborate further, discrim ination involves different
treatment by a perceiver(discdininator) of a target (victim) based
on the social category to w hich the target has been m apped.
Acombinationofstereotypes(cognitive com ponent) about and attitudes
(affective com ponent) toward thetarget's social category causes
the perceiver to treat the target differently. In our definition
ofdiscrimination, the actor's self-awareness of both the different
treatment and its actual causes isirrelevant. Finally,
discrimination can range from warranted to unwarranted, as a
function of theapplicablemoral and legal frameworks. For example,
in the United States today, we believe that therei s wide consensus
that discrimination justified on the grounds of White genetic
supremacy isunwarranted both morally and legally. Other cases are
in greater dispute, such as discrimination topursue corrective
justic e. In this Article, when we use the term discrim ination, we
generally meanunwarranted AncnmaiaXion. If w e mean otherwise, we
signal accordingly.

1 6 . Roughly speaking,corrective justice is the idea that those
who have wronged a person have amoralo bligation to make amen ds to
the person and make that person whole. The classical citation is
toAristotle, who called this justice in rectification. Se e A R I S
T O T L E N I C O M A C H E A N E T H I C S 125-28(TerenceIrwin
trans., Hackett Publishing Co. 1985). B
ackwardlookingjustifications may also sound intermsofretributive
justice,which emphasizes the punishment of th e wrongd oer over
making the victimwhole.
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1068 CALIFORNIA LA WREVIEW [Vol.
94:1063obstacles.'^Forexample,oursociety tendstoview
discriminationas aspe-ciesof individual tort.
Accordingly,anyclaimforremedy mustmoreorlessidentify thewrong,the
specific perpetrator,and the specific victim.'*Only afterallthree
have been confidently specified willthelaw requirethespecific
wrongdoertoprovide proportional redresstothe specific victim.

Affirmative actionas traditionally understood doesnot fitthis
narrowmodel . As for perpetrators, slave-owners are long dead,
andthosewhohave inherited advantagesare not held directly
accountablefor what theirancestorsdiddecadesorcenturies ago.^ Not
surprisingly. W hitenessis notviewed as a corporation that carries
its specific debts forward.^' Further,the beneficiaries of
affirmative action today (e.g., recent minority immi-grants)are
notregardedas thespecific victimsof the prior discrimination,or
even their heirs. Thus,anybenefit they receiveisdecriedas
unjusten-richment .

Constitutionallawgenerally reflects the se sentim ents.
Race-consciousaffirmative action programs must undergothesame
strict scrutiny reservedforJimCrow law s. Further,the state cannot
havethe declared objective

17. See e.g. Kathleen M. Sullivan, Sins of Discrimination: Last
Term s Affirmative ActionCases, 100 HARV. L. R E V.78, 92 (1986)
(noting how this framing invites claims that neithernonvictims
should benefit, nor nonsinners pay ).

18. See e.g. Alan David Freeman, Legitimizing Racial
Discrimination ThroughAntidiscrimination Law:A Critical Review of
Supreme Court Doctrine,62MiNN.L.REV. 1049, 1052-54 (1978); Alan
Freeman, Antidiscrimination Law:The iew From 1989,64TuL.L.REV.
1407, 1412-13 (1990) (describing perpetrator perspective ).

19. See generally Kenneth Karst, The Revival of Forward-Looking
Affirmative Action, 104CoLUM.L.R E V.60, 61-62(2004) (noting
theawkwardness of compensation for past
discriminationjustification).

20. This argument is made even more specifically about slavery
reparations. See e.g. DavidH orowitz, Ten Reasons Why
Reparationsfor BlacksIs a BadIdea for Blacks and Racist
Tool,Mar.12, 2001,
http://www.adversity.net/reparations/anti_reparations_ad.htm. For
responses, see, e.g.,Charles J. Ogletree Jr., Repairing the Past:
New Efforts in the Reparations Debate inAmerica, 38H ARV. C . R .
-C . L . L .RE V.279, 308-12 (2003).

21. Accordingto a CNN/USA Today/Gallup poll conducted in2002,
only6 ofWhites agreedthatthe United States government should make
eash paymentsto those descendentsof slaves. Whenasked about
corporationswhoprofited from slavery , % of Whites responded that
they should makecash payments to descendents of slaves. When the
form ofreparations was not eash payment but ascholarship fiind, 35
of Whites agreed that corporations who profited from slavery should
pay.PollingReport.eom, RaceandEthnicity,
http://www.pollingreport.eoni/race (last visited Jan. 16, 2006).For
reasonswhyAmerican society,ifnot Whitenessperse, must carryitsdebts
forward for thelegacyof slaveryanddiscrimination against
African-Americans, see Kim Forde-Mazrui, Taking
ConservativesSeriously:AMoral Justification for Affirmative Action
andReparations, 92 CALIF.L.REV.683, 715-26 (2004).

22. Of course. White privilege can be seen as the more
significant problem of unjustenrichment. See generally CherylI.H
arris,Whiteness as Property, 106H ARV. L .REV. 1709 (1993).

23 . See. e.g. Adarand Constructors, Inc. v. Pena, 515 U.S. 200,
227 (1995) (requiring strictscrutiny for race-conscious affirmative
action, even ifconductedby the federal government);
CityofRichmondv. J.A. Croson Co.,488U.S.469 (1989) (requiring same
strict scrutinyfor stateandlocalgovernments).
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2006] F IR ME SURES 1069of remed ying general societal
discrimination. ^'' Instead, it must onlyremedy ongoing
actsofdiscriminationor lingering effects of prior dis-crimination^^
evidenced by particularized and reliable legislative, judicial,or
administrative fmdings.^^Inaddition,theaffirmative action
programmust be narrowly tailored, which typically requires
considerationofraceneutral alternatives, careful demarcationofthe
beneficiary class, limitedperiodofoperation, and minim
izationofburden on those excluded fromthe affirmative action
program.^' The law prohibits inflexible quotas thatmaintain a
strict racial balance.^*

In response to such political andlegal constraints on
backward-looking justifications for affirmative action, liberal
proponents haveadopted instead aforwa rd-looking justifica tory
frame.^' These proponentsrally around dive rsity,
praisingitspedagogicaP and quality-of-servicebenefits.^' By
sidestepping the blame-game and enlarging the class of indi-rect
beneficiaries (e.g., everyone in theclassroom benefits from
class

24 . See. e.g.,Grutter v. Bollinger, 539 U.S. 306, 323-24
(2003); Wygant v. Jackson Bd. of Educ.476 U.S. 267, 274 (1986)
(Powell,J.)(plurality opinion) ( This C ourt never h as held that
so cietaldiscrimination aloneissufficient to justify a racial
classification. ); Regentsof the Univ.ofCal.v.Bakke, 438 U.S. 265,
310 (1978) (rejecting interestinremedying societal
discriminationforfearofharming innocent third parties); see also
Girardeau A. Spann, Constitutionalizing And Defining
RacialEquality: The Dark Side o/Grutter, 21 CONST. COMMENTARY 22 1,
230 n.53 (2004 ) (tracing doctrinalhistory ofthis position,
starting from Justice Powell's plurality opinion in B a k k e to
Justice O 'Connor 'smajority opinion in Grutter .

25. See Ada rand, 515 U.S. at 237.26. See Croson,4 88 U .S. at 4
97-50 8. It is difficult to specify precisely what type of evidence
will

be deemed adequate.See generally J O H NE.N O W AK R O N A L D D
. R O T U N D A , C O N S T IT U TI O N A L L A W 14.10, at 804-07
(7th ed. 2004).

27. See. e.g., Grutter,539 U.S. at 341 (explaining that narrow
tailoring requires programs that do not unduly harm m embers of any
racial group ). Significant burdens, such as losing
seniorityprotection in layoffs, have been held to be u
nconstitutional. See. e.g., Wygant,476 U.S. at 267. See alsoRobert
C. Post, The Supreme Court. 2002 TermForeword Fashioning the L e g
a lConstitution: Culture. Courts, and Law, 117 HARV. L .REV. 4,
66-67 (2003) (summarizing the narrowtailoring requ irements from
Grutteras requiring: no undue harm of any racial group; serious,
good faithconsideration of race-neutral alternatives; limitation in
time; and individualized consideration).

28. See, e.g., Bakke, 438 U.S.at306-07 (opinionofPowell, J.)
(rejecting the goal of reducingthe historic deficit of
traditionally disfavored mino rities in medical schools and in the
medicalprofession as impermissible racial balancing); Freeman v.
Pitts, 503 U.S. 4 67 (1992) ( Racial balanceis not to be achieved
for its own sake. ) (school desegregation context).

29. See, e.g., Sullivan , supra note 17,at96-97 (arguing that
forward loo king fi-ames are lessvulnerable to 'white innocence'
challenges and claims of'nonvictim windfalls' ).

30 . See. e.g.. C O M P EL L IN G I N T E R E ST : E X AM I N I
N G THEE V I DE N C E ON RACIAL DY N AM I CSINHIGHER EDUCATION (M
itchellJ.Changetal. eds., 2003); M itchellJ.Changetal.. The
EducationalBenefits of Sustaining Cross-Racial Interaction Among
Undergraduates, 11J. HIGHER EDUC. 430 , 4 4 9(2006) (finding that
cross racial interaction increased openne ss to diversity,
cognitive developm ent,and self-confidence, as measured by
self-reports).

31. See Paul Frymer & John D. Skrentny, The Rise of
Instrumental Affirmative Action: Law andthe New Significance of
Race in America, 36 CO N N . L .REV . 677 , 677 (2004 ) (
[A]ffirmative actionisincreasingly being justified not as a remedy
to historical discrimination andinequality, but as aninstrumentally
rational strategy usedtoachiev e the positive effectsofracial and
gender diversityinmodem society. ).
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1070 CALIFORNIA LAW REVIEW [Vol. 94:1063diversity), this framing
has produced some political traction.'^ In doctrinalterms, this
forward-looking frame was precisely the door left open byJustice
Powell's plurality opinion in Bakke which emphasized that thepedago
gical benefits of a racially diverse classroom are com pe lling .
InGrutter with surprising decisiveness,^ the Supreme Court
preserved andarguably expanded this forward-looking frame^' by
upholding the constitu-tionality of moderate forms of race-based
affirmative action in law schooladmissions.^*

However, even this limited adoption ofthe forward-looking frame
hassparked controversy. First, many are skeptical about the true
pedagogicalvalue added by diversity in the class roo m . Does it
really deserve to becalled a com pelling interest? Second, some
argue that the diversity jus ti-fication should operate across the
intellectual and political spectra. Thiswould entail valuing more
socially conservative, religious, and right-wingrepresentation in
the academy.^* Conservatives proffer the fact that liberalshave not
agitated for such diversity as evidence that their commitment to
divers ity is ins inc ere .'' Third, critics claim that
forward-looking frameshave no limitation principle because one can
always conjure up potentialpolicy benefits of a race-conscious
distribution of resources. Fourth,

32 . Cf. Eugene Volokh, Diversity Race as Proxy and Religion as
Proxy 43 UCLA L. REV.2059, 2 060 (1996) (pointing out that
diversity ascribes no guilt, calls for no argume nts
aboutcompensation ).

33. Sa / ti te ,438U.S . a t3 I l -1 2 .34. Certain lower courts
had held that educational diversity was not a compelling interest.
See

e.g. Hopwood V. Texas, 78 F.3d 932 (5th Cir. 1996), overruled in
part by Grutter 539 U.S. at 322.Also, the Supreme Court had
suggested that remedying past discrimination may be the only
permittedjustification for race-conscious reme dies.See Croson 488
U .S. at 493 (plurality opinion).

35. For example, in Grutter the majority gave great weight to
the amicus briefs of formermilitary leaders and General Motors,
which claimed that diversity produced a more effective combatand
work force. See e.g..Consolidated Brief of Lt. Gen. Julius W.
Becton, Jr. et al., as Amici C uriae at7-9, Grutter (No. 02-241),
Gratz v. Bollinger, 539 U.S. 244 (2003) (No. 02-516); Brief of
GeneralMotors Corporation as Amicus Curiae at 2 3-24 , Grutter (No.
02-2 41), Gratz (No. 02 -516).

36. See Grutter 539 U.S. at 327-30, 334 (upholding the
University of Michigan Law School'saffirmative action program as
narrowly tailored to further the compelling interest of
educationaldiversity). But see Gratz 539 U.S. at 270-75
(invalidating the affirmative action program used in theUniversity
of Michigan's undergraduate admissions).

37. For examp le, racial diversity probably cannot improve the
way that students learnmultivariable calculus. Likew ise,
homogeneous firms m ay operate more efficiently, at least in the
shortterm. Se e Devon W. Carbado & Mitu Gulati, The Law and
Economics of Critical RaceTheory: Crossroad s Directions and a New
Critical Race Theo ry 112 YALE L.J. 1757, 1789-1802(2 003) (book
review) (discussing the literature demonstrating such
efficiencies).

38. See e.g. David Horowitz, In Defense of Intellectual
Diversity CHRON. OF HIGHER EDUC,Feb. 13, 2 004, at B12
,availablea/http://chronicle.coni/free/v50/i2 3/2 3b012 01.htm
(suggesting that hisAcadem ic Bill of R ights would promote
intellectual diversity).

39. See e.g. Gabriel J. Chin, Bakke to the Walt: The Crisis of
Bakkean Diversity 4 WM. &MARY BILL RTS. J. 88 1, 930 (1996)
(sugge sting that for those who support affirmative action onbackwa
rd-looking groun ds, the diversity fig leaf exists as a pretext );
James Lindgren,Conceptualizing Diversity in Empirical Terms li YALE
L . & POL'Y REV. 5 (2005) (reportingcomm ents by Harvard Law
Professor R andall Kennedy that No one really believes in
diversity. ).
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2006] F IR ME SURES 1071general anxiety pervades the strategy of
transforming race or gender into aqualification. In the end, many
Am ericans seem unpersuaded by argu-ments about past wrongs' or
promises about fliture value (often d iscon-nected ft-om the
problem of discrimination). ^ T his raises the question: howdoes
behavioral realism alter the frame?

B . B ehavioral Realism: Here and NowMost fundamental is the
pervasive, replicable, and sometimes largeeffects of implicit bias
in the here and now. ^ Implicit biases are not merelyan academic
concern, although their discovery has shaped new theories ofmen tal
processes. Implicit bias has consequences in the daily activities
of

our lives. Indeed, on socially sensitive matters such as
discrimination, im-plicit bias scores have greater predictive
validity than explicit self-reports. 'The assumption is that
individuals are not necessarily withholding their true attitudes
and beliefs but rather that they are unable to know the con-tents
of their mind.To parse the policy implications of this science we
must examine themagnitude of bias (how big is it?), its
pervasiveness (how many peopledoes it affect?), and its ability to
predict real-world behavior (is the biasmerely some strength of
association in the mind that remains there?).

40. See e.g. Frymer & Skrentny, supra note 3 1, at 722 (
[Instrumental affirmative action] hasallowed some forms of
diversity to prosper, but in the process, it has weakened the
legitimacy ofaffirmative action to remedy historic discrimination
against those most in need. Most importantly,instrume ntal
affirmative action may limit opportunities for min orities in wa ys
that remedial affirmativeaction does not. ). As Frymer and Skrentny
point out, the District Court in Patrolmen's BenevolentAss'n V.
City of New York, 74 F. Supp. 2d 321 (S.D.N.Y. 1999) upheld the use
of race-specific hiringof police officers to prevent racial unrest,
after the brutal abuse of Abner Louima by New York policeofficers.
In this case, however. B lack police officers complained that they
were consistently assigned tolower status jobs and exposed to
greater danger.See id. at 335-36.

4 1. This characterization is descriptive, not normative. The
present consequen ces of past wrongsare enormous. And, we believe
it reasonable for American society to act on its moral obligation
torespond to these consequences aggressively. See generally
Forde-Mazrui, supra note 21, at 733(arguing that current
disparities between Black and White populations were proximately
caus ed bythe racism ofthe past).

42. Forward looking justifications are not always so
disconnected. For example, much of therhetoric in Grutter strayed
beyond the pedagogical benefit of diversity and emphasized
diversity'svalue in creating a well-integrated society that
functioned with less discrimination and also appeared asdoing
so.See infratext accompanying notes 24 4 -24 5.

4 3. Se eGreenwald & Krieger,supra note 5 at 953-58 ,
961-62. Implicit bias is a scientific term ofart. It refers to the
displacement of response along some judgment dimension caused by
implicitattitudes or implicit stereotypes. See id at . Although
implicit bias can be measured in many differentways, a principal
technique is to measure the differences in speed of response
between alternativepairings of social categories on the one hand
and attitudinal va lences or stereotypical traits on the
other.Implicit and explicit bias cause changes in behavior, which
we call discrimination. As alreadyexplained, that discrimination
may be warranted or unwarranted, legal or illegal. See supra note
15(defining discrimination).

4 4 . See, e.g. Mahzarin R. Banaji, Implicit Attitudes Can Be
Measured in THE NATUREOFREMEMBERING 117 (H enry L. Roediger et. al.
eds., 2001).

4 5. See Greenwald & Krieger,supranote 5 at 954 (referencing
Poehlman).
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1072 CALIFORNIA LAW REVIEW [Vol. 94:1063Recently, a public
website that administers the implicit association test(IAT) ^ has
accumulated a large database of well over three million tests,which
now provide an answer to the first two questions. ^ For instance,
bya conservative estimate, around ninety percent of Americans (and
others inthe western world), mentally associate negative concepts
with the socialgroup elderly ; only about ten percent show the
opposite effect associat-ing elderly with positive concepts.
Seventy-five percent of Whites (andfifty percent of Blacks) show
anti-Black bias, and seventy-five percent ofmen and women do not
associate female with career as easily as they asso-ciate female to
family. These results contrast sharply with the views ex-pressed on
explicit surveys. * These data, as well as the findings in dozensof
experiments that meet the criteria of replicability and
peer-review, dem-onstrate that we are not color or gender blind,
and perhaps that we cannotbe.

Of course, these implicit associations in our minds may lack any
be-havioral manifestations. However, the recent predictive validity
meta-analysis by Andrew Poehlman, Eric Uhlmann, Anthony Greenwald,
and

46. For a description of the IAT, see id .at 952-53. The IAT has
been and continues to be studiedvery carefully. Importantly, it has
been shown that IAT measures are internally consistent,
notconfounded by p articipan ts' overall speed, right or left ha
ndednes s, or familiarity with IA T stimuli, andare relatively
insensitive to methodological factors like the number of target
stimuli and trials and theinterval between the target stimuli and
required response. T. Andrew Poehlman e t. al.. Understandingand
Using the Implicit Association Test: III. Meta-analysis of
Predictive Validity 5 (unpublishedmanuscript, on file with
authors), (internal citations omitted) To get a rough sense of the
rise ininfluence oft he IAT, we searched the Psychlnfo database for
implicit association test. In 1998, wefound only three records; in
1999, seven records; in 2000, eighteen records; in 2001,
seventy-onerecords; in 2002, eighty records; in2003, 140 records;
in 2004, 187 records; and as of Dec. 14,2 005 , in2005, 135
records.

47. The data are reported in Gre enw ald's contribution to this
Symposium . Greenwald & Krieger,supranote 5 at 957-58.
SeealsoBrian A. Nosek et. al..Harvesting Implicit Group Attitudes
and Beliefsfrom a Demonstration Web Site, 6 GROUP DYNAMICS 101, 105
(2002) (reporting findings from adataset with N = 192,364). The
dataset was created through volunteers completing a test on
theIntemet, which is not a random sample. However, this sample was
far more demographically diversethan the laboratory samples
traditionally drawn from college psychology students. Furthermore,
theresults can be compared against more traditional laboratory
data. See id.\ see also Robert Kraut et. al..Psychological Research
O nline: Report of Board ofScientiftc Affairs Advisory Group on the
Conductof Research on the Internet, 59 AM. PSYCHOLOGIST. 105, 106
(2004) (arguing that an advantage ofIntemet research is the ability
to produce a large, diverse sample at low cost and citing the
collectionof over 2.5 million responses in tests of implicit
attitudes and beliefs as an example; Nosek et al.,supra,at 104
(addressing other cavea ts).48. From their large Intemet dataset,
Brian Nosek and colleagues found implicit biases werenotably
stronger than their explicit counterparts and were sometimes in
contradiction to them. Noseket. al., supra note 47, at 111. For
example, explicit measures showed White respondents had apreference
for Whites over Blacks, and Black respondents had a strong
preference for Blacks overWhites. But on implicit measures White
respondents demonstrated a strong preference for Whites overBlacks,
and Black respondents had a weak preference for Whites over Blacks.
Id . at 105; see alsoGreenwald & Krieger,supranote 5 at.
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2006] F IR ME SURES 1073Mahzarin R. Banaji ' indicates that
implicit bias correlates with real-worldbehavior.^ In this study,
the researchers analyzed a total of 224 IAT-behavior correlations,
generated from sixty-nine statistically independentsamples, drawn
from twenty-one peer-reviewed published studies andthirty-one
unpublished studies.'' They found that implicit biases
correlatedwith real-world behaviors like being friendly toward a
target, allocatingresources to minority organizations, and
evaluating job candidates(weighted mean correlation r = 0.25,;? =
10 ^'). In other wo rds, those whoshow a larger bias on the IAT
also discriminate m ore in their beh avio r.

Jeff Rachlinski, et al., cautions that many of the behavioral
measuresthat were correlated were intermediary steps to some final
decision.''' Inother words, even if high implicit bias correlates
with stiff body language,that does notnecessarilydemonstrate
disparate treatment in the final selec-tion. Still, influencing
intermediary steps likely produces different end-results, at least
in close cas es . Also , we point out that correlations havebeen
found between implicit bias and ultimate decisions, such as
hiringrecomm endations'* and frinding dec ision s. In research
produced since themeta-analysis, additional correlations between
implicit bias and ultimatedecisions have been found.

For example, Jonathan Ziegert and Paul Hanges had participants
actas managers instructed to evaluate job candidates based on
paper

49 . Se e Poehlman, supra note 46. For an explanation of what a
meta-analysis is and itssubstantial benefits, see R. Rosenthal
& M.R. DiMatteo, M eta-Analysis: Recent Developm ents inQuan
titative Methods for Literature Reviews, 52 ANN. REV. PSYCHOL. 59
(2001).

50. The researchers defined behavioral mea sure as any measure
of a physical action,judgm ent, decision or physiological reaction.
Poehlman, supranote 4 6, at 5.

51. This was the entire universe of relevant studies that the
researchers could locate throughresearch in the Psyclnfo database,
Google, and email contact with a social psychology mailing
listasking for unpublished and in press studies as of June 20,
2003. See id.By considering both publishedand unpublished studies,
the researchers could check whether there was some publication bias
thatfavored large effect sizes. To the contrary, the r values were
higher in the unpublished studies (r = .29)as compared to the
published ones (r = .21).

52. Table 1 provides a list of the behaviors with which IAT
measures have been found tocorrelate.

53. For an application of ISC to managerial decision making, see
Mahzarin R. Banaji et. al..How Un)ethical Are You?,HARV . BU S. REV
., Dec.2003,at 3; Max H. Bazerman et. al..W hen Good PeopleSeem to)
Negotiate in Bad Faith,NEGOTIATION (Harv. Bus. Sch. Publ'g, Boston,
Mass.), O ct. 2005, at1.

54. Se e Jeffrey J. Rachlinski, ct al.. Does U nconscious B ias
Affect Trial Judges? (manuscript onfile with author) (cited with
perm ission).

55. For a more detailed explanation of the positive feedback
loops in awkw ard body languagethat lead to worse interviews on the
me rits, see Kang,supranote 12, at 1524-25.

56. See, e.g., L aurie A. Rudman & Peter Glick, Prescriptive
Gender Stereotypes and BacklashToward Agentic Women, 57 J. Soc.
ISSUES 743, 757 (2001). In this experiment, in one condition,
agender IAT correlated with a hireability index computed on the
basis of survey responses to threequestions: that (1) they w ould
interview the ap plicant for the job , (2) they would personally
hire theapplicant for the job , and (3) the applicant would b e
hired for thejob. Id .a t 751 -52.

57. Se e L aurie Rudman et al.. Minority M em ber's Implicit
Stereotypes and Attitudes(unpublished manuscript, on file with
authors).
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1074 CALIFORNIA LAW REVIEW [Vol. 94:1063dossiers.'^ The dossiers
were designed to be comparable in quality, withrace (Black or
White) randomly assigned. In a hiring condition in whichthe
president of the firm signaled his preference for a W hite hi re ,'
' implicitbias correlated significantly with disparate evaluations.
When no suchpreference was expressed, there was no correlation.
This suggests that theinstitutional environment influences whether
implicit biases are behavior-ally manifested.^

Skeptics may question the external validity of laboratory-based
stud-ies*' where the respondents are typically college psychology
students whomay neither take the experiments seriously nor consider
fUlly the conse-quences of their actions. But consider a recent
study conducted by A lexan-der Green, Dana Carney, and Mahzarin R.
Banaji, which examined howmedical interns made diagnoses as a
function of race.*^ Two hundred andninety-one medical interns in
the Boston and Atlanta metropolitan areaswere randomly assigned to
view, read symptom profiles, and make diagno-sis and treatment
recommendations for a hypothetical Black or White pa-tient.
Consistent with the prevalence of coronary artery disease (CAD)
inBlack and White Americans, Black patients were more likely to be
diag-nosed with CA D than W hite patients.

However, treatment with state of the art Thrombolytic Therapy
wasgiven equally to both Black and White patients thereby creating
a greaterdiscrepancy between diagnosis and treatment for Black than
White pa-tients. The most highly biased medical interns as measured
by the IATwere also more likely to treat White patients with
Thrombolytic Therapy,despite their own diagnoses of Black
Americans' higher likelihood ofCAD. The greater disparity between
diagnosis and treatment for Blacksrelative to Whites was best
accounted for by a path model showing thatIAT bias led to a
stereotype that Blacks were stubborn and noncompliantand therefore
likely to refuse treatment. In sum, even when the participants

5 8 . Se e Jonathan C. Ziegert & Paul J. Hanges, Employment
Discrimination: The Role of ImplicitAttitudes Mo tivation and a
Climate for R acial Bias 90 J.APPLIED PSY CHO L.5 5 3, 55 6 (2005)
.

59. The presid ent's memo asked the manager to consider
education and experience. But in the racial bia s condition, the
memo included the following paragraph: Given that the vast majority
ofour workforce is White, it is essential we put a White person in
the VP position. I do not want tojeopardize the fine relationship
we have with our people in the units. Betty (the outgoing
vicepresident) worked long and hard to get those folks to trust us,
and I do not want her replacement tohave to overcome any personal
barriers. Id . at 558. This manipulation seems unrealistic because
suchpreferences are no longer written down; that said, the
outlandishness of the request should have workedagainstfinding any
behavioral correlation.60. Se e id. at 559 56\.

61. For a defense of laboratory experimentation as the tool for
secure generalizations, seeMahzarin R. Banaji & Robert G.
Crowder, The Bankruptcy of Everyday Memory 45 AMPsychologis t .
1185(1989) .62. Alexander Green, Dana Carney & Mahzarin R.
Banaji, Measuring Physician s' ImplicitBiases: A New Approach To
Studying R oot Causes O f Racial/E thnic Disparities In Health
Care(unpublished m anuscript, on file with authors).
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2006] F IR ME SURES 1075(doctors) were making recommendationsin
a serious context and werear-guably subjecttostrong demand effects
todemonstrate that they wereco-lorblind, they still
engagedindisparate treatment that correlated with theirimplicit
biases.This empirical demonstration of implicit bias and its
consequencesenablesanew temporal framingforaffirmative action not
based on the pastor fiiture,but thepresent. This presentist
framingto borrow KathleenSullivan's wordsdoes not deny that the
pastis inneedof redemption. *^Nor doesitdeny the
benefitsofdiversity, which experimentsinsocial cog-nition can help
identify and measure.It does, however, foreground the evi-dence of
widespread implicit bias here and now .

A presentist framing avoids the temporal problems of a
backward-looking frame. The passageof time disrupts
chainsofcausality and weak-ens both moral and legal
claimsforcorrection.* But the presentist ap-proach doesnotlookto
thepast. It also doesnothighlight institutionalracism , wh ich
skeptics refute asunfalsifiable and as merely some regret-tablebut
notunjust disparate impact inev itablein market
competition.In-stead,itpointstom echanismsofbiasasproducedbythe
current, ordinaryworkingsofhuman brainsthe mental states they
create, the schemas theyhold, and the behaviors they produce. Obv
iously, both historyandsocietalfactors playacrucial roleinproviding
the contentofthose schemas, w hichare programmed through culture,
media, and the material context.*^ But thepresentist approach does
not rely on some amorphous racism brooding outthere ;itfocuses
instead on the bias measurable within individuals.**

A presentist framing also avoids problems with forward-looking
di-versity justifications of affirmative action. These
justifications werepo-litically attractivearguably
necessary^because we, as a society, lostpolitical consensuson
themagnitudeofbiasand discrimination thatper-sisted. W ith evidence
from ISC,theforward-looking frame becom esop-tional.We do
notneedtoargue about the empirical benefitsofdiversity

63 . Sullivan,supra note 17,at98 .64 . Richard Epstein calls
thisa w asting asset witha built-in time fuse. Richard A.
Epstein,

Rational Basisfor Affirmative Action: A ShakyBut Classical
Liberal Defense 100U.M ICH . L . R E V .2036, 2039
(2002).Forargumentswhypast inequalities co ntinue to manifest
themselves today,see,e.g., GLENN C. LOURY , ANATOM Y OF RACIAL
INEQU ALITY 23-30 (2002) (discussing self-reinforcingstereotypes);
M ichelle Adams, Intergroup Rivalry Anti-Comp etitive Cond uct and
Affirmative Action82B.U. L. RE V.1089,1117-22 (2002) (applying
lock-in theory to explain the inequalities betweenBlacks andWhites
in education, housing, andemploym ent m arkets); Daria Roithmayr,
BarrierstoEntry: Market Lock-In Model of Discrimination 86 V A
.L.RE V.727,743 -48 (2000) (providingoverviewoflock-in theory,
drawing on antitrust law and concepts).

65 . Thereislittle reasontothink that racial schemasare
significantly hardwired. See e.g. Kang,supra note 12,at1531-35
(respondingto correctionisimpo ssible objection); Andreas Olssonet
al..The Role of Social Groupsin the Persistence of Learned Fear 309
SCIENCE 785, 787 (2005) (rejectingsimplistic evolutionary biology
story).

66 . See Shankar Vedantam, See No Bias WASH. POST, Jan. 23,2005
, at W12 (discussing thumbprint of the cultureonour minds )
(quoting M ahzarin R. Banaji).
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1076 CALIFORNIA LA W REVIEW [Vol. 94:1063although we cati. We do
not need to explain why such real-world benefitstrump the supposed
moral or constitutional imperative of colorblindnessalthough we
can. Instead, by detnonstrating discrimination now this firecan be
fought with narrowly tailored fire. Put another way, color
coti-sciousness in the form of pervasive implicit bias is what
requires color con-sciousness in the form of prevention and
remedies.

This reframing has political implications. It speaks to the
manyAmericans who are willing to adopt fair measures that take race
and genderexplicitly into account only to stop and prevent
unwarranted discriminationon the basis of those very attributes.
This reframing also has doctrinal con-sequences, on both the
compelling interest and narrow tailoring prongs ofan equal
protection analysis. For example, Grutter held that
educationaldiversity was constitutionally compelling. We do not
know, however,whether a new Supreme Court will trim this finding or
expand it beyondthe domain of higher learning.*' Regardless, it is
indisputable that respond-ing to discrimination is a compelling
interest not limited solely to the fieldof education.**

We make two clarifications. First, responding to discrimination
shouldbe a constitutionally compelling interest regardless of
whether explicit orimplicit bias actuates the discrimination.*'
Those who argue otherwise mustconfront the science that
demonstrates the existence and real-world conse-quences of implicit
bias. Given this evidence, they bear the burden to showwhy these
harms, whether they be couched in terms of inefficiency or
un-fairness, should be categorically disregarded simply because
their causesoperate beneath our self-awareness. Ignorance is not
always a defense.

67. Grutter invites a broader reading that goes beyond just the
field of education and into theforward-looking benefits of a
diversified elite in the military as well as the business worlds.
See. e.g.Karst,supra note 19, at 60-61, 67. Justice Scalia publicly
fretted over just this fate. Se e Grutter, 539U.S. at 348 (Scalia,
J., dissenting) (suggesting that diversity might be used in
employment context).Post-Grutter the Seventh Circuit Court of
Appeals, per Judge Richard Posner, held that a diversifiedpolice
force was a compelling interest. Se e Petit v. City of Chicag o,
352 F 3d 1111 1114-15 (7th Cir2003).

68. We focus on constitutional argum ents in the body of the
text. But there are statutoryimplications too, for example in the
application of Title VII oft he 1964 Civil Rights Act. As
describedin greater detail infra text accompanying note 255, Title
VII may not tolerate voluntary race-consciousstrategies justified
on forward-looking diversity goals. In sharp contrast, a presentist
goal of stoppingdiscrimination is compatible with the purpose of
Title VII. Again, the reframing makes a tangibledifference.69. In
the Title VII context, we think that responding to discrimination
is consistent with thestatute regardless of whether explicit or
implicit bias drives the behavior. There is some case law

support for this position.See. e.g..Watson v. Fort Worth Bank
and Trust, 487 U.S. 977, 990-91 (1988)(noting unconscious bias
being a problem even if intentional discrimination is not
occurring);McD onnell D ouglas Corp. v. Green, 411 U.S. 7 92, 801
(1973) ( Title V II tolerates no racialdiscrimination, subtle or
otherwise. ).70 . It would be as if bruises from an easy-to-see
punch should be legally cognizable, but cancer

from hard-to-see benzene expo sure must be categorically
ignored. We und erstand that in a tort case, theformer is easier to
prove than the latter. But that hardly means that society should
not have laws andpolicies that forbid benzen e dumping or decrease
its unnecessary production.
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2006] FAIR MEASURES 1077We are not arguing that discrimination
caused by implicit bias should beequally problematic as that caused
by consciously endorsed explicit bias.Even though the latter is
more offensive to equality, responding to the for-mer remains a
compelling interest. Second, given our presentist
reframing,responding to discrimination means not only remedying
present acts ofdiscrimination but also preventing discrimination
that is likely to occurwithout some proactive action.^' Indeed,
this is one of the original mean-ings of affirmative action.' ^ In
sum, preventing (not only remed ying)discrimination caused by
implicit (not only explicit) bias should be consid-ered a
compelling interest.To this conclusion, we incorporate the
arguments made by Ian Ayresand Frederick V ars, that public actors
can adopt affirmative action in aspecific market in order to remedy
private discrimination within that samem arket. Drawing on Croson,
* they argue persuasively'^ that the state isnot artificially
constrained to combat the bias solely of its own employeesand
agents. Instead, the state can adopt narrowly tailored measures
thatprovide better treatment in the public sector to counter the
worse treatmentin the private market.' ' W ith this addition, we
reach the following doctrinalconclusion: The s tate 's preventing d
iscrimination by itself or remedyingdiscrimination by certain
delimited private actor s is a constitutionallycompelling interest
regardless of whether the discrimination is caused byexplicit or
implicit bias.We are not arguing that implicit bias-induced
discrimination shouldproduce the same legal liability as explicit
animus-driven discriminationunder current equal protection doctrine
or federal antidiscrimination stat-utes. That question rests beyond
our project. Instead, our legal analysis

7 1 . Michael Yelnosky has persuasively argued that the
preventative justification for voluntaryaffirmative action is in
accord with Title VII.Se eMichael J. Yelnosky,The Prevention
Justification forAffirmative Action,64 OHIOST. L.J. 1385
(2003).

72. Se eWilliam W. Van A lstyne,Affirmative Actions, 46WAYNE L
.REV. 1517, 1527-29 (2000)(explaining that Executive Order 11246,
issued under the Presidential administrations of Kennedy
andJohnson, was directed at federal contractors and consisted of
precautionary and preventive measuresbecause of the conce m that
were they not taken, some racial discrimination might otherwise
occur ).

73. Se e Ian Ayres & Fredrick E. Vars, W hen Does Private
Discrim ination Justify PublicAffirmative Action?, 98 COLUM. L .R
EV. 1577, 1581 (1998). Ayres and Vars provide the example ofacity
engaging in affirmative action for minority-owned subcontractors
because of clear evidence thatprivate contractors discriminate
against minority subcontractors. See id. See also Kenneth L.
Karst,Private Discrim ination a nd Public Responsibility: Patterson
in Context, 1989 SUP. C T .REV. 1, 44(noting Justice O'C onnor in
Croson ma [dc] clear that [a] city can accept its share of the
publicresponsibility for remedying private discrimination, [by]
using its spending powers to remedydiscrimination in the local
construction indu stry).

74. Se e C ity of Richmond v. J.A. C roson C o., 488 U .S. 469,
491 -92 (1 989) (a state has theauthority to eradicate the effects
of private discrimination w ithin its own legislative jurisdiction
).

75. We do not undertake any separate defense of their argument.
Also, this addition is fullyseverable from the arguments we have
made up to now.

76. S e e A y r e s & V a r s , p r a n o t e 7 3 , at 1 6 1
1 - 1 9.77 . .SeeW. at 1615-33.
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1078 CALIFORNIA LA WREVIEW [Vol. 94:1063considers only whether
courts should deem a voluntary adoption of a fairmeasure that
counters implicit bias-induced discrimination to be a com pelling
interest when opponents legally challenge the me asure.

Now that we have discussed the compelling interest prong, we
shift tothe narrow tailoring discussion. Courts have rejected the
back ward-look inggoal of remedying general societal discrimination
partly because of thedifficulty of narrowly tailoring any response
to such an immense and per-vasive problem.^^ Similar concerns about
narrow tailoring have derailedforward-looking objectives that
courts have criticized as open-ended socialengineering without
adequate tethers to restrain its op era tion s. By con-trast, as we
demonstrate throughout the paper, fair measures that target
dis-crimination now can be more objectively designed, implemented,
anddelimited in scope and duration.

C. A Better M odel of Discrimina tionIf behavioral realism
reorients us to consider discrimination here andnow, one might
reasonably ask why standard antidiscrimination law doesnot suffice?
In other words, if the compelling interest is to prevent
dis-crimination, why do we need fair measures beyond
antidiscriminationlaws?Linda Ham ilton Krieger ably add ressed
these questions,* so we addonly a few p oints. Lawmak ers developed
traditional antidiscrimination lawin ignorance of ISC generally and
implicit bias specifically. The basic com-

ponents of traditional antidiscrimination law are (1) ex ante
commands notto discriminate, and (2) ex post legal remedies if
plaintiffs prove discrimi-nation. Under many of these laws, such as
equal protection or disparate

78. .See, e.g.. Regents of the Univ. of Cal. v. Bakke, 438 U.S.
265, 310 (1978) (expressinganxiety over harming innocent third
parties); see also supra text accompanying note 24.

79. See, e.g., Wygant v. Jackson Bd. of Educ, 476 U.S. 267, 274
(1986) (Powell, J.) (pluralityopinion) ( [T]herole model theory . .
. has no logical stopping point. The role model theory allows
theBoard to engage in discriminatory hiring and layoff practices
long past the point required by anylegitimate remedial purpose.
Indeed, by tying the required percentage of minority teachers to
thepercentage of minority students, it requires just the sort of
year-to-year calibration the Court stated wasunnecessary ). To be
sure, the Court recently upheld the narrowly tailored affirmative
actionprogram at the University of Michigan Law School. Grutter v.
Bollinger, 539 U.S. 306, 343 (2003). Butin doing so, the Court
substantially altered what narrow tailoring had come to mean. For a
sharpcritique of how Grutter an d Gratz confused the narrow
tailoring requirem ents by replacing a minim um necessary
preference requirement with a fuzzy individualized consideration
requiremen t,see Ian Ayres & Sydney Foster,D on t Tell Don t
Ask: Narrow Tailoring After Grutter and G ratz (YaleOlin Paper No.
287, 2005), available at
http://lsr.nellco.org/cgi/viewcontent.cgi?article=l030&context=yale/lepp.

80. See generally Linda Hamilton Krieger, Civil Rights
Perestroika: Intergroup Relations afterAffirmative Action, 86
CALIF. L . RE V . 1251, 1276-1329 (1998); see also Deana A.
Pollard,Unconscious Bias and Self-Critical Analysis: The Case for a
Qualified Evidentiary Equal EmploymentOpportunity Privilege, 74
WASH. L . REV. 913, 926-37 (1999) (noting that prejudiced responses
arelargely uncon scious, but antidiscrimination legislation
requires a showing of intent to discriminate toobtain relief in
most circumstances).
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2006] F IR ME SURES 1079treatment, the ex ante command refers to
intentional discriminationpurposefully different treatment of
individuals because of their groupmembership. But such an explicit
ex ante exhortation not to be intention-ally unfair will do little
to counter implicit cognitive processes, which takeplace outside
our aw areness yet influence our behavior.*'

Ex post rights to sue have additional difficulties that can
render themuseless in the face of discrimination caused by implicit
bias. Most obvi-ously, they require the victim to perceive the
discrimination. When theharm is invisible to the victim, talk of ex
post remedies becomes moot. Forvarious psychological reasons,
invisibility runs deep. First, individuals tendto think that they
are exceptional in that even though other members oftheir social
category suffer from discrimination, they believe that they
havegotten off relatively easy.*^ Second, when exposed to data on a
case-by-case basis as compared to a big picture summary,
individuals do poorly inspotting discrimination.*^ Third, through
system justification motives, asexplained by Gary Blasi and John
Jost in this Symposium, the victim maysee her fate as normal and
deserved.* * Fourth, even when a victim suspectsdiscrimination,
high transaction costs and difficult evidentiary burdensmake
litigation unlikely.*^

A model that supposes that discrimination takes place
explicitly,through a rational cost-benefit analysis or other
expression of explicitlyheld views has become woefully out-of-date.
A behavioral realist analysishas demonstrated that such a model of
explicit discrimination is not up to

8 1. Michael Selmi has already made this point, drawing on an
older body of scientific evidenceof unconscious discrimination. Se
e Michael Selmi, Testing for Equality: Merit Efficiency and the
ffiirmativeAction Debate 42 UCLA L.REW. 1251, 128 3(1995).

82. Se e Faye J. Crosby, Understanding Affirmative Action
15BASIC & APPLIED SOC. PSYCHOL.13, 24-25 (1994) (reporting
studies). This is sometimes called the personal group
discriminationdissociation (P GD D ).

83. Se e Krieger, Civil Rights Perestroika supra note 80, at
1305-09 (summarizing studies byFaye Crosby and D iane Cordova ).
Gary Blasi identifies other changes in the modem workplace, inwhich
shifting ne tworks of contracting entities replace traditional
internal labor markets of largefirms, which makes c omparisons in
treatment still more difficult. Gary Blasi, D efaultD
iscrimination: D ealing with Universal Bias D raft 3.0A 2005
(unpublished manuscript, on file withauthors);see also supra text
accompanying note 37;see also Samuel R. Bagenstos,T he Structural
Turnand the Limits of Antidiscrimination Law 94 CALIF. L . REV. 1
(2006) (addres sing difficulties of innu merable daily encounters
in increasingly flat, flexible, boundaryless work arrangem
ents).

84. Se e Gary Blasi and John T. Jost, System Justification
Theory and R esearch: Implications forLaw Legal Advoca cy and
Social Justice 94 CALIF.L . REV. 1136-37 (2006).85. See e.g.
Michael J. Y elnosky, Title VII Mediation and Collective Action
1999 U. I I I . L .REV. 58 3 (1999). Michael Y elonsky notes that
[w]hile approximately 8 0,000 charges are filed with theEqual
Employment O pportunity C ommission (EEO C) each year, many
employees who believe theiremployer or prospective em ployer
violated Title V II do not sue. Id at 586. H e attributes low
filingrates to the fact that litigation requires plaintiffs to bear
financ ial, emotio nal, and reputational cos ts inexchange for an
uncertain chance of success due to the rigid, highly stylized
burdens of pleading andpro of ofa Title V II claim.Id .at 588 .
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1080 CALIFORNIA LAW REVIEW [Vol. 94:1063the task of responding
to implicit bias, which is pervasive but diffuse, con-sequential
but unintended, ubiquitous but invisible.^*

To be fair, since Griggs v. Duke Power Co.^ adopted a disparate
im-pact theory ofTitleVII, antidiscrimination law has understood
the problemof discrimination more capaciously.^* And as the Krieger
and Fiske articlein this Symposium shows, even disparate treatment
law could adapt to in-corporate the new implicit cognitive
learning.^' We encourage such doc-trinal evolution. But such
projects should complement, not foreclose, asimultaneous
exploration of other voluntary measures to prevent and rem-edy
worse treatment actuated by implicit bias. We should not rigidly
cir-cumscribe fair measures to the status quo's anti-discrimination
law.Instead, we need a new model of discrimination for implicit
biasonebased on a more accurate model of human cognition and
emotion, espe-cially its constraints. This new model must promote
proactive structuralinterventions that minimize harm without
relying solely on potential indi-vidual litigation.' A public
health com parison is illum inating . Publichealth is not pursued
simply by creating ex post individual rights of actionagainst those
who intentionally cau se disease. Instead, health agenciesengage in
preventative structural measures. For example, underlying
cleanwater requirements is the notion that harmful agents, such as
bacteria that

an individual can spread to an entire community, are likely to
go unde-tected by individual consumers and citizens. It is thus
unreasonable to sup-pose that individuals alone, through conscious
practice, will abate theproblem. Rather, collective public health
intervention is necessary. In fact,where water safety cannot be
guaranteed, we do not wait until citizens get

86. Se e Bagenstos, supra note 83, at 9-12 ( Recognition of the
pervasiveness of implicit biaslends support to a structural
approach to antidiscrimination law. ).87 . 401 U.S. 424,432(197 1)
.88. Many comm entators have argued that disparate impact has only
had a modest effect. See,

e.g., John J. Donohue III & Peter Siegelman, The Changing
Nature of Employment DiscriminationLitigation,43 STAN. L .REV.98 3,
998 (1991) (modest impact on litigation volume); E laine W.
Shoben,Disparate Impact Theory in Employment D iscrimination: What
s GHggs Still Good For? What Not?,42 BRANDEISL.J. 597 , 597 (2004)
(modest impact even after Civil Rights Act of 1991).

89. Se e Krieger & Fiske, Behavioral Realism in Employment
Discrimination Law: Implicit Biasand Disparate Treatment,94CALIF.L
. REV.997 (2006).

90. Cf. Susan Sturm, Second Generation Employment
Discrimination: A Structural Approach,101 CoLUM. L. REV. 458,
460-63 (2001) (proposing structuralism, whieh is the development
ofinstitutions and processes to enact general norms in particular
contexts, to combat second generationemployment discrimination that
may be result of cognitive or unconscious bias ). Bagenstos
is,however, pessim istic about the likelihood that a structural
approach can be successfully implemented.Se e Bagenstos,supranote
83 . His criticisms app ly, however, m ore forcefully to ex post
lawsuits than toex ante, voluntary adoption of fair measures.

91. A comparison between environmental and civil rights law is
also illuminating. Se e TsemingYang, The Form and Substance of
Environm entalJustice: The Challenge of itleV I of the C ivil
RightsAct of 1964 for Environm ental Regulation, 29 B.C. ENVTL.
AFF. L .REV. 143 (2002). Yang points outthat civil rights law
ignores the fact that discrimination, much like environmental
degradation, is anaspect of life that is pervasive throughout
society . . . . Id .at 195.
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2006] F IR ME SURES 1081infected; instead, we inject a purifying
agent prior to imbibing. We arewilling to take these preventative,
proactive measures partly because werecognize that these problems
cannot be easily detected by individuals,produce demonstrable harm,
and reflect present concerns, not mere sedi-ments of some distant,
eccentric, pathological past. By contrast, we re-spond differently
to a truly historical problem, such as smallpox, which hasbeen
eradicated, by lowering our guard and devoting minimal resources
todetecting rec urrences.

IITH E PSYCHOLOGICAL CONSTRUCTION OF MER ITA . Conventional
Thinking: Sacrificing Merit

Opponents decry affirmative action as a deviation from
merit.Skeptical about the degree of discrimination that persists,
they see under-representation of women and minorities as the
real-world consequences ofactual merit differentials. Some
opponents view these differences as simplythe state of the world,
either freely chosen,'^ genetically predetermined, orthe end-result
of a beneficial Social Darwinism. Other opponents seemmore troubled
by the differences that result from group-based disadvan-tage,but
this concern does not alter their view that affirmative action sac
ri-fices merit.Proponents of affirmative action can adopt one of
three standard re-sponses, which we label as (a) net benefit, (b)
merit as fraud, and (c) insti-tutional mission. First, and most
conservative, net benefit concedes thataffirmative action
sacrifices merit but suggests that the social justice andsocial
stability benefits of affirmative action outweigh the
efficiencycosts. This proponent of affirmative action weights the
benefits and costsdifferently from a utilitarian opponent of
affirmative action. Ofcourse,op-

ponents of affinnative action who view colorblindness and/or
selection bymerit as moral or constitutional imperatives claim to
be unwilling to en-gage in such policy trade-offs.' *

9 2 One might view a career choice that accurately reflects a
person's preferences to be freelychosen.But what if o ne 's
preferences are influenced by cultural stereotypes? For an ISC
explication ofthisinterrelationship, see Brian A. Nosek et al.,Math
= Male. Me = Female. ThereforeMath i^ M e 83J. P E R S O N A L I T
Y & S o c . P S Y C H O L 44 (2002). The authors demonstrate
how background culturalstereotypesthat math is not a female
strength discourages w omen from w anting to study math.

9 3 See e.g. Richard H. Falion,Affirmative Action Base d o n
EconomicDisadvantage 43 UCLAL R E V 1913, 1930 (1996) (describing a
non -me dt-ba sed form of affirmative action, which wouldallowfor
some sacrifice of traditional ideas of merit for other benefits);
Jerry Kang,Negative ActionAgainstAsian American: T h e Internal
Instability ofDworkin s Defense o f AffirmativeAction 31 H A R
VC.R.-C.L. L. R E V 1, 6 (1996) (discussing Ronald Dw orkin 's
defense of affirmative action, whichsupposesa net benefit
condition).

9 4 We say claim to be , because these very same individuals
will often accept colorconsciousnesswhen it comes to racial
profiling in a post 9/11 world.See. e.g.. Jerry Kang,Thinking
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1082 CALIFORNIALAW REVIEW [Vol. 94:1063Second,and least
conservative, merit as fraud challenges prevailingmerit definitions
as fundamentally biased.'^ On this view, for example,

standardized testsdo notexaminefor anything resembling
intelligenceoraptitude; rather, they merely reify past privilege.'*
Those withthemostre-sources determinethenatureofsuch teststo keep
power within tradition-ally privileged circles.'^ Even if such an
effort is not conscious, itnonetheless emphasizesaself-privileging
view of m erit.Third, situated between thesetwoextremes,
institutional missionem-phasizes the relational natureofmerit: what
countsasmerit depends on thegoal.'^A brilliant mathematical
abilityis notmeritif the goalis to win afUll-contact cage match.
This critique recaststhedebateonmeritas a de-

bateon institutional mission.For aninstitutionof higher
education,is thegoaltoadmit the most intelligentasdefinedasthe best
test takers?Or is itsmission broader,forexample, including the
goaloftraining future leaders?If it includes the latter, then a
university must seek merit in evidencelikelytopredict a future
leader, evenat theexpenseof standardized testscoresorgrades.The
rhetorical back-and-forth between these various positions
onmeritiswell rehearsed. W hat doesthe implicit social cognition
(ISC) haveto add to this debate?

B . B ehavioral Realism: Mism easuring
MeritItistemptingtopursueabehavioral realist critique that
providesevi-dencefor andexplores the implications of the merit as
fraud or institu-

tional mission positions.But we want to confront the hardest
case foraffirmative action by accepting the status quo conception
of merit.Although we have serious reservations about this
conception,'' we put

Through Internment:12/7 and9/11,9 ASIAN L.J. 195,200 (2002);
Leti Volpp, TheCitizenand theTerrorist,49UCLA L.REV.1575, 1576-77
(2002).

95. See. e.g. J OA N W I L LI A M S , U N B E N D I N G G E N D
E R ; WHY FAMILY ANDW O R K C O N F L IC TANDW H A T TO DOABOUT IT
213-17 (2000) (discussing how what countsasm eritoriousisdesigned
aroundmasculine norms); Richard Delgado, Official Elitism or
Institutional Self Interest? 10ReasonsWhyUC-Davis Should Abandon
ihe LSAT And Why Other Good Law Schools Should Follow Suit),34U.C.D
A V I S L . R EV. 593(2001).

96. See. e.g.,R oithmayr,supranote 64,at734.97. See. e.g. Daria
Roithmayr, Deconstructing the Distinction B etween B ias and Merit,
85

CALIF.L. R EV. 1449(1997).98. See.e.g. Kang,supra note 93,at 8;
Susan Sturm Lani Guinier, T he Future O f AffirmativeAction:
Reclaiming The Innovative Ideal,84CALIF. L .REV.953, 968-69 (1996)
(embracingtheideaof

functional m erit rather than meritas aconceptofdesert); Kenneth
L.Karst H aroldW.H orowitz,Affirmative ActionandEqual
Protection,60VA.L .REV.955, 965 (1974) (defining meritasthat w
hichsatisfies social needs).

99. See. e.g. Faye J. Crosby, et al.. Affirmative Action: Psycho
logical Data and the PolicyDebates, 58 A M .PSYCHOLOGIST. 93, 100
(2003) (pointing out how weakly the SAT predictsperformance).
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2006] F IR ME SURES 1085As applied to race, Jerry Kang has
labeled this process as a sort of racial m ech anics. An individual
(target) is mapped into a social cate-gory in accordance with
prevailing legal and cultural mapping rules. Oncemapped, the
category activates various meanings, which include cognitiveand
affective associations that may be partly hard-w ired but are
mostly cul-turally-conditioned. These activated meanings then alter
the interactionbetween perceiver and target. These mechanics occur
automatically, with-out effort or conscious awareness on the part
ofth e pe rceiv er.' Althoughperceivers assume that their judgm
ents are based on the merits in otherwords on the basis of
qualities that the target in fact exhibitsthe truth ismore
complicated. Even if we lack animus, intention to discriminate,
or

self-awareness ofbias, our judgm ents of others may still lack
mental dueprocess. ^ On subjective measures of merit, the perceiv
er's (evaluator's)expectations guide what she actually sees in the
target (the person beingevaluated). In more plain language, ifwe
expect someone to be violent, wewill likely see violence when
presented with ambiguous behavior. ^From the vantage point of
social psychology, these cognitive proc-esses are old news. Even in
the law reviews, Linda Hamilton Krieger set

PERSONALITY & S o c , PSYCHOL. 229, 235 (1997) (showing that
participants asked fewer individuatingquestions of stereotyped
targets than non-stereotyped targets).110, See generally
Kang,supran ote 12, at 1497-1506. At least as applied to race,
these mecha nics

are largely socially constructed. In other words, the
recognition of particular races, the legal andcultural rules by
which we map individual human beings into racial categories, and
the meanings (bothattitudes and stereotypes) associated with these
categories are all principally products of human cultureand
institutions.See id.at 1501-02.

111. S cores of studies demon strate that subliminal priming can
alter the ways we interpretambiguous behavior. See, e.g., John A,
Bargh et al,, Automaticity of Social Behavior: Direct Effects
ofTrait Construct and Stereotype Activation on Action, 1 1
J,PERSONALITY & S o c , PSYCHOL, 230, 236-38(1996)
(demonstrating that indirect exposure to words associated with the
elderly altered the speed ofwalking down a hallway); Patricia G,
Devine, Stereotypes and Prejudice: Their Automa tic a ndControlled
Components, 56 J, PERSONALITY & S o c , PSYCHOL, 5, 11-12
(1989) (demonstrating thatsubliminal primitig with words
stereotypically associated with Blacks can cause perceivers to
evaluateambiguou s behavior as more aggres sive ); John F, Dovidio
et al,. On the Nature ofPrejudice: Automa tic an d C ontrolled
Processes, 33 J. EXPERIMENTAL SOC, PSYCHOL, 510, 516-17(1997) (demo
nstrating that subliminal flashes of Black or W hite faces can
produce time differentials inclassifyitig positive or negative
words),

112, M ahzariti R , Banaji & R , Bhaskar, Implicit S
tereotypes and M emory: The Bound edRationality of Social Beliefs,
in MEM ORY , BRAIN, AND BELIEF 139-175 (D, L. Schacter & E,
Scarry,eds,, 2000).

113. Se e Birt L. Duncan, Differential Social Perception and
Attribution of IntergroupViolence: Testing the Lower Limits o f
Stereotyping of Blacks,34 J,PERSONALITY& S o c,PS YC HOL,
590(1976) (showing that the race of a shov er in a video altered
whether a shov e was deemedaggressive). If the shover was Black and
the victim was White, 75% of the perceivers characterized itas
aggressive; by contrast, if the shover was White and the victim was
Black, only 17% of theperceivers thought it aggressive, ld . at
595.See alsoH, Andrew S agar & Janet Ward S chofield, Racialand
Behavioral Cues in Black and White Children s Perceptions of
Ambiguously Aggressive Acts, 39 J,PERSONALITY & S o c .
PSYCHOL, 590, 593-95 (1980) (showing that the darkness ofthe skin
of drawncharacters altered whether a hallway bump in an ambiguous
narrative was viewed as hostile by bothWhite and Black
participants).
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2006] FAIR MEASUR ES 1087Suppose thata test doesin fact
measurethe correct characteristics.Even so, implicit cognitive
processes within the test-taker can producedif-ferencesintest
performan ce,asafunctionofarbitrary environmental cues.Theycan do
so inpartbyalteringhow the perceiver thinks aboutherself,whichcan
substantially hamper(andsometimes improve) performance.'Such
studies raise fundamental questions.To what
extentisthemeasurepredictiveifit m ov es with trivial interventions
suchasreminding peopleof their social group?'^' We focus onthe
stereotyp e threat literature,whichhasreceived serious attention
from scientists,thepublic,andeventhe Educational Testing Service'^^
whose very existence restson the gen-eral public's confidenceinits
standardized tests .Individualswhobelongtosocial group s markedby
negative stereo-types about intellectual perfonnance underperform
when cues remind themof their group identity.Intheir seminal
experimen t, C laude S teeieandJoshua Aronson gavea difficult
verbal testtoW hite and Black under-graduate students.Onegroupwas
told thatthe test measuredhowsmartthey were. Another comparable
group was told that the (identical) testwassimplyalaboratory
exercise. In the latter condition, the B lack students
per-formedaswellas the White students, controllingfor
theparticipants'ini-tial skills. But in the former condition. Black
students greatly

underperformed equally skilled White students.' As the
authorsex-plain: [T]he existenceofa negative stereotype
aboutagrouptowhich one ratings ofanalytical, creative, practical,
research, and teaching abilities by primary
advisersandratingsofdissertation qualitybyfaculty reade rs
formenbutnotforwom en). Many scholarsandscientists
challengedthevalidityofstandardized testinginresponseto
thecontroversial book, theTH EB E L L C U R V E .See. e.g.. THE BEL
L CUR VE DEBATE(Russell Jacoby Naomi Glauberman eds., 1995);C L A U
D E S. FISCHER ET.AL.. INEQUALITY BYD ESIGN: CR ACKING THE B E L L
C U R V E M Y T H (1996);INTELLIGENCE, GENES, AND SUCCESS:
SCIENTISTS RESPOND TO THE B E L L C U R V E(Bemie Devlin et.
al.eds., 1997); M E A S U R E D L I E S :THE B E L L C U R V E E X
A M IN E D (Joe L. Kincheloe et. al. eds., 1996);Gardner,
supra.

120. Forexam ple, u nconscious activation of one 's significant
other whois either criticaloraccepting can prompt consistent
self-evaluations. Se e Mark W. Baldwin,Primed Relational Schemas
asa Source of Self-Evaluative Reactions 13J.Soc. CLINICAL
PSYCHOL.380 (1994);see also MarkW.Baldwinet. al.,Priming
Relationship S chema s: My Advisor andthe PopeareW atching Me from
theBack of MyMind 26J. EXPERIMENTAL SOC. PSYCHOL. 435 (1990)
(showing self-evaluation consistentwith approvingordisapproving
subliminal primesof perso nally significant authority figures
).

121. Onecouldaskthe same question about even more substantial
interventions, suchastestpreparation courses.Inoneofourlabs,a
student recently improvedhis GREscoreby
agood250pointsbycrammingforamonth priorto thesecond test,
makingacrucial difference be tween gettingintoa mediocre graduate
programanda highly selective one.Thefact thata mere month's
worthofstudy can radically cha nge this measure suggests that we be
cautious about its interpretation.

122. See. e.g. ALYSSA M. W A L T E R S ET AL..EDU CATIONAL
TESTING SERV ICE, STEREOTYPET H R E A T , THETEST- CENTER ENV I R
ONM ENT, ANDPERFORMANCEON THEGRE G E N E R A L T E S T34-36(2004),
availableathttp://ftp.ets.org/pub/gre/gre-01-03R .pdf (studying
environmental cues that mighttrigger stereotype threatinGRE testing
centers).

123. SeeClaudeM.Steeie,A Threatin the Air: How Stereotypes Shape
Intellectual Identity andPerformance 52 AM . PSYCHOLOGIST. 61 3,
620 (1997). Analysisofcovariance w as
usedtoremovetheinfluenceofparticipants ' initial skills, measured
by their verbal SAT s cores,on their test performance.Id
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1090 CALIFORNIA LAW REVIEW [Vol. 94:1063In sum, as perceivers,
we may misperceive, even though we honestlybelieve we are fair and
just. As targets, we may underperform, even thoughwe proudly assert
immunity from negative stereotypes about our identitygroups. These
mismeasurements have immediate consequences that canextend into the
future, by creating self-fulfilling prophecies that
generatelong-term path dependencies. Worse, these errors are not
randomly dis-persed and hence likely to wash out over time;
instead, they have a system-atic tilt in the direction of the
implicit bias. As discussed in Part I, problemsin the future will
not be easy to remedy on the basis of unfairness experi-enced in
the past. Accordingly, we have even m ore reason to root out
mis-measurements of merit now.

C. Better Measures of MeritIf current measures of merit are
defective, and we have reasons to bewary of both subjective and
objective measures, what is to be done? Weproffer no silver
bullets, for the science provides none. Instead, we providea few
modest interventions that address both perceiver and target
effects.Given space constraints, we only sketch out suggestions,
which we hopewill be pursued in greater detail as part of a
behavioral realist researchagenda.

I. Mo tivate Decision Makers to Correct Bias by Increasing
SelfAwarenessAs a threshold matter, in order to correct bias,
decision makers in ad-missions, hiring, and contracting must be
made aware of their own implicitbiases. Since so many of us are
convinced that we are race- or gender-blind, we tend to dismiss
evidence of pervasive implicit bias as somehowinapplicable to
ourselves.' In other wo rds, we assume that we are

not always stable and inevitable; rather, they are often highly
reactive to small changes inenvironmental conditions. Because merit
traditionally understood reflects stable characteristics internalto
the individual, it seems odd now to incotporate erratic,
environmentally induced disruptions into thedefinition. Further, on
both efficiency and fairness grounds, it makes sense to prevent
these disruptionsinstead of normalizing them as simply a part of
merit.

140. Our call for increased self-awareness should not be
misunderstood as a naive embrace of diversity training, regardless
of its form. Professional consu ltants encourage self-awareness
throughvarious strategies. As numerous commentators have noted,
such programs may or may not besuccessful along various metrics.
See e.g. Kimbcrly D. Krawiec, Cosmetic Compliance and theFailure of
Negotiated Governance 81 WASH. U .L . Q . 487, 515 (2003) (noting
some studies provide little empirical sup po rt. . . that diversity
training contributes to attitudinal or behavioral change s, andsome
evidence suggests such training decreases tolerance, but other
studies indicate participants have generally positive reactions to
diversity training ); David B. Wilkins & G. Mitu Gulati, Why
AreThere So Few Black Lawyers in Corporate Law Firms? An
Institutional Analysis 84 CALIF. L . R E V .493, 593-95 (1996).
Although w e advocate self-awareness of implicit bias, we take no
general stanceon the larger dispute over diversity training.
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2006] F IR ME SURES 1091somehow exceptional and immune from the
cognitive errors that othersmake . Accordingly, actual
self-diagnosis should be encouraged.In practical terms, this means
that those who admit, hire, select, andevaluate should volunteer to
experience their bias directly. Implementationcosts are minimal
because tests like the implicit association test (IAT) canbe taken
online, free of charge.' ^ Numerous anecdotal reports suggest
thatthe experience ofthe test creates a new form of self-awareness
that is strik-ing and persuasive.' ^ Ofcourse,some individuals may
see little or nopreference. But this too is valuable
self-discovery. Among those who see anassociational preference,
many will protest that the test means nothing,which raises again
the question of predictive validity of real-world dis-crimination.
But by this point, any claim of total color- or gender-blindnessis
disproved; rather, the claim has shifted to behavioral neutrality
notwith-standing mental preference. Even this increase in
self-understanding isvaluable because it motivates individuals to
consider implementing per-sonal and institutional processes that
prevent behavioral manifestations ofimplicit bias. Finally, to the
extent that fear of legal liability would dis-courage such
self-testing, we agree with Deana Pollard that an
evidentiaryprivilege should be carefully crafted and
recognized.'

A call for increased self-awareness is neither new nor
restricted toarguments based on ISC. For example, Susan Sturm has
highlighted howDeloitte and Touche addressed the question of gender
disparities in theirbusiness.' ' Until that firm actually measured
the gender distribution ofwork assignments, it was unaware of how
its informal procedures system-atically doled out less desirable
work to women.' * Upon becoming awareof this issue, Deloitte and
Touche instituted reforms, which included an

141. See generally David Alain Armor, The Illusion of
Objectivity: A Bias in the Perception ofFreedom From Bias (1998)
(unpublished dissertation); Nandita Murukutla & David A. Armor,
Illusionsof Objectivity and the Dispute over Kashmir. An
Experimental Test of the Effects of Disagreement(Oct. 7, 2004)
(unpublished manuscript). Ironically, those who seem most confident
of their objectivitymay turn out to discriminate the most. Se e
Eric Luis Uhlmann & Geoffrey L. Cohen, ConstructedCriteria:
Redefining Merit to Justify Discrimination 16PSYCHOL. SCL4 74 , 4
79 (2005).

142. Se eProject Imp licit, http://implicit.harvard.edu/implicit
(last visited Jan. 14 , 2006).143. Se e Anthony G. Greenwald et
al.. Consequential Validity of the Implicit Association

Test: Com ment on the Article by Blanton and Jaccard 61 AM.
PSYCHOLOGIST. 56-61 (2006).(describing how the IAT produces a palpa
ble experience of bias and calling this phenom enonpotentially its
central asset ); Shankar Vedantam, No Bias W ASH. POST, Jan. 23 ,
2005, at W 12(providing anecdotes).144. Se e Pollard,supranote 80,
at 997-1018.

145. Se e Susan Sturm, Second Genera tion Em ployment
Discrimination: A Structural A pproach101 CoLUM. L. REV. 458,
492-93 (2001) (pointing out that despite hiring women at a 50%
rate,De loitte's rate of promotion hovered at around 10% ).

146. See id. at 496 ( The Task Force found that on the
accounting side, women's assignmentstended to be clustered in
not-for-profit compan ies, health care, and retail W omen were
rarelyassigned to such high-potential areas as mergers and
acquisitions. ).
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1092 CALIFORNIA LAW REVIEW [Vol. 94:1063annual audit of work
assignments.' ' This example demonstrates how wecan achieve
self-awareness by measuring actual outcomes (such as
workdistribution or rates of promotion) and comparing them to some
baselineexpectation. The IAT provides self-insight by measuring our
associationalpreferences and com paring them to the baseline
expectation of neutrality.2 . Prevent the Influence of Implicit
Biasa. Cloak Social Category

If an individual cannot be mapped to a racial or gender category
be-cause such information is successfully cloaked,' * then implicit
(or evenexplicit) bias cannot readily influence the evaluation.
Thus, where feasible,we recommend cloaking social category in order
to prevent biased percep-tions.

Impressive evidence of the benefits of cloaking comes from the
well-publicized studies of orchestra auditions. When musicians
perform behinda screen, so that judges hear only the music and
cannot see the performer,judges choose different musicians. In the
early 1970s with pressure fromunions, American Symphony Orchestras
implemented blind auditioning.Consequently, more female musicians
who played a variety of instrumentsjoined the lone female harp.' '
The more recent resume study conductedby Marianne Bertrand and
Sendhil Mullainathan provides fiirther supportfor cloaking social
categories. The researchers sent out fictional resumesthat differed
only with respect to whether the applicant had a Black-
orWhite-sounding name (for example, Jamaal Jones vs. James Jones).
Theresults showed sizable disparate treatment effects, with the
White-namedapplicants receiving fifty percent more callback
interviews.In both studies, it is possible that explicit bias drove
some of the dis-parate treatment. But implicit bias is also
implicated because decision

147. Sturm reports substantial improvements in gender
disparities following these chang es.See id.at 498 ( By 1995, 23 %
of senior managers were wom en, the percentage of women admitted to
partnerrose from 8% in 1991 to 21 % ) .148. See e.g. Jerry Kang,
Cyber-race 113 HARV. L .R E V . 1131, 1133-34 (2000) (providing
the

anecdote o fa minority employing a buying agent to purchase a
car as an example of cloaking because it remove[s] racialized
negotiations from the car buying ritual );see also Kang,supra note
12, at 1499-1504 (describing racial m apping as componen t of
racial mechanics m odel).

149. Se e Claudia Goldin & Cecilia R ouse, Orchestrating
Impartiality: The Impact of BlindAuditions on Female M usicians 90
AM. ECON. R EV.715 (2000).

150. Se eMarianne Bertrand & Sendhil Mullainathan,Are Em ily
And Greg More Employable ThanLakisha And Jamal? A Field Experiment
On Labor Market Discrimination 2 (N at'l Bureau of Econ.R esearch,
Working Paper N o. 9873, 2003). For a detailed description of the
methodology and results inthe law reviews, in the context ofa
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