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ltMONTHgt ltYEARgt
 Timber Legality Risk Assessment Malaysia - Sabah
 COUNTRY RISK
 ASSESSMENTS
 This risk assessment has been developed by NEPCon with support from the LIFE
 programme of the European Union UK aid from the UK government and FSCTM
 wwwnepconorgsourcinghub
 Version 11 l August 2017
  The European Commission support for the production of this publication does not constitute
 endorsement of the contents which reflect the views only of the authors and the Commission
 cannot be held responsible for any use which may be made of the information contained therein
 NEPCon has adopted an ldquoopen sourcerdquo policy to share what we develop to advance sustainability
 This work is published under the Creative Commons Attribution Share-Alike 30 license Permission
 is hereby granted free of charge to any person obtaining a copy of this document to deal in the
 document without restriction including without limitation the rights to use copy modify merge
 publish andor distribute copies of the document subject to the following conditions The above
 copyright notice and this permission notice shall be included in all copies or substantial portions of
 the document We would appreciate receiving a copy of any modified version
 This material has been funded by the UK aid from the UK government however the views expressed do
 not necessarily reflect the UK governmentrsquos official policies
 This Risk Assessment has been produced for educational and informational purposes only
 NEPCon is not liable for any reliance placed on this document or any financial or other loss
 caused as a result of reliance on information contained herein The information contained in the
 Risk Assessment is accurate to the best of NEPConrsquos knowledge as of the publication date
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 Figure 1 Countries for which NEPCon have developed a legality risk assessment for timber
 A Introduction
 This Timber Legality Risk Assessment for Sabah in Malaysia provides an analysis of the risk of
 sourcing timber from areas of illegal harvesting and transport NEPCon has been working on
 risk assessments for timber legality in partnership with a number of organisations since
 2007
 In that time NEPCon has developed timber risk assessments for more than 60 countries
 illustrated in Figure 1
 The risk assessments are developed in collaboration with local forest legality experts and use
 an assessment methodology jointly developed by FSC and NEPCon A detailed description of
 the methodology can be found on NEPConrsquos website
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 B Overview of Legality risks
 Timber Risk Score 32 100 in 2017
 This report contains an evaluation of the risk of illegality in Sabah for five categories and 21
 sub-categories of law We found
 bull Specified risk for 15 sub-categories
 bull Low risk for 5 sub-categories
 bull No legal requirements for 1 sub-category
 The Timber Risk Score for Sabah is 32 out of 100 The key legality risks identified in this
 report concern legal rights to harvest timber harvesting activities taxes and fees third
 partiesrsquo rights and trade and transport
 For Legal Rights to Harvest there is a risk that
 bull Local communities lose their customary rights to land when it is gazetted as a forest
 reserve or is alienated for development projects (11)
 bull People wanting to register native land are wrongfully informed by the Lands and
 Survey Department about the procedure (11)
 bull Concession licenses and harvesting permits for PFR are awarded corruptly because of
 unfair competition nepotism and cronyism (12 14)
 bull Management and harvesting regulations are not followed during the harvest of
 rubberwood (13)
 For Taxes and Fees there is a risk that goods and services tax (GST) is not paid (16)
 For Timber Harvesting Activities there is a risk that
 bull Reduced Impact Logging is not practiced in PFR as legally required (19)
 bull Protected areas and protected species in PFR are harvested (19)
 bull Mitigation measures identified in environmental impact assessments are not
 implemented (110)
 bull Health and safety requirements such as those related to the provision and use of
 personal protective equipment and first aid kits are not followed (111)
 bull Legal rights of migrant workers are violated (eg non-payment of wages wrongful
 deduction of wages to cover work permits long working hours sub-standard living
 conditions or unfair dismissal) (112)
 bull Short-term workers without documentation and contracts (eg forest pass
 immigration papers or employment contract) are employed (112)
 For Third Partiesacute Rights there is risk that
 bull lsquoFree prior and informed consentrsquo is not obtained from local indigenous communities
 prior to gazettal of land or harvesting and customary rights are violated (113 ndash 115)
 bull Communities lose their customary rights to land when it is gazetted as forest reserve
 or other protected area (113)
 For Trade and transport there is a risk that
 bull Timber species are classified incorrectly (116)
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 bull Transfer pricing occurs (118)
 bull Fraudulent CITES permits are used (120)
 bull Gonystylus spp Aquilaria spp and Dalbergia spp are harvested illegally (120)
 Timber source types and risks
 There are five timber source types found in Sabah Knowing the ldquosource typerdquo that timber
 originates from is useful because different source types can be subject to different applicable
 legislation and have attributes that affect the risk of non-compliance with the legislation We
 have analysed the risks for all source types and found the risks differ between them
 Natural forest in
 Permanent Forest
 Reserve not being
 cleared for
 plantationother land
 use
 Natural forest in Permanent Forest Reserve that is being
 managed as a natural forest (ie it is regenerated after
 harvest) and not for clearanceconversion
 Natural forest in
 Permanent Forest
 Reserve being cleared
 for plantationother
 land use
 Natural forest in Permanent Forest Reserve being cleared as
 part of a timber plantation concession (ie concession for the
 clearance of natural forest for conversion to monoculture
 timber plantations)
 Plantation in
 permanent forest
 reserve
 Timber plantation (eg Acacia Eucalyptus Latex Timber
 Clones Rubberwood) in forest reserves
 State land and
 Alienated land
 Clearance of natural forest on state land where private
 companies have the rights to log the area but do not have
 ownership rights to the land (the land is zoned for possible
 future use for agriculture housing etc but no private title to
 the land has yet been issued) and on alienated land (which
 almost always results in the forest being cleared for non-
 forest use such as agriculture)
 Timber plantations on state and alienated land (rare)
 Sometimes timber plantations established on forest reserves
 are later excised to state land and on alienated land this
 land is usually more profitably used for growing oil palm or
 rubber not trees for timber
 Agricultural land
 (primarily rubberwood)
 Timber from private rdquoagriculturalrdquo estates on alienated land
 This is mainly rubberwood plantations that are being cleared
 for oil palm or for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 Timber from agriculture on stateland includes rubberwood
 harvested from rubber plantations
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 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
  5 Timber Legality Risk Assessment ndash Malaysia - Sabah
 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
  6 Timber Legality Risk Assessment ndash Malaysia - Sabah
 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
  7 Timber Legality Risk Assessment ndash Malaysia - Sabah
 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
  8 Timber Legality Risk Assessment ndash Malaysia - Sabah
 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
  16 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
  23 Timber Legality Risk Assessment ndash Malaysia - Sabah
 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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The European Commission support for the production of this publication does not constitute
 endorsement of the contents which reflect the views only of the authors and the Commission
 cannot be held responsible for any use which may be made of the information contained therein
 NEPCon has adopted an ldquoopen sourcerdquo policy to share what we develop to advance sustainability
 This work is published under the Creative Commons Attribution Share-Alike 30 license Permission
 is hereby granted free of charge to any person obtaining a copy of this document to deal in the
 document without restriction including without limitation the rights to use copy modify merge
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 copyright notice and this permission notice shall be included in all copies or substantial portions of
 the document We would appreciate receiving a copy of any modified version
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 Figure 1 Countries for which NEPCon have developed a legality risk assessment for timber
 A Introduction
 This Timber Legality Risk Assessment for Sabah in Malaysia provides an analysis of the risk of
 sourcing timber from areas of illegal harvesting and transport NEPCon has been working on
 risk assessments for timber legality in partnership with a number of organisations since
 2007
 In that time NEPCon has developed timber risk assessments for more than 60 countries
 illustrated in Figure 1
 The risk assessments are developed in collaboration with local forest legality experts and use
 an assessment methodology jointly developed by FSC and NEPCon A detailed description of
 the methodology can be found on NEPConrsquos website
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 B Overview of Legality risks
 Timber Risk Score 32 100 in 2017
 This report contains an evaluation of the risk of illegality in Sabah for five categories and 21
 sub-categories of law We found
 bull Specified risk for 15 sub-categories
 bull Low risk for 5 sub-categories
 bull No legal requirements for 1 sub-category
 The Timber Risk Score for Sabah is 32 out of 100 The key legality risks identified in this
 report concern legal rights to harvest timber harvesting activities taxes and fees third
 partiesrsquo rights and trade and transport
 For Legal Rights to Harvest there is a risk that
 bull Local communities lose their customary rights to land when it is gazetted as a forest
 reserve or is alienated for development projects (11)
 bull People wanting to register native land are wrongfully informed by the Lands and
 Survey Department about the procedure (11)
 bull Concession licenses and harvesting permits for PFR are awarded corruptly because of
 unfair competition nepotism and cronyism (12 14)
 bull Management and harvesting regulations are not followed during the harvest of
 rubberwood (13)
 For Taxes and Fees there is a risk that goods and services tax (GST) is not paid (16)
 For Timber Harvesting Activities there is a risk that
 bull Reduced Impact Logging is not practiced in PFR as legally required (19)
 bull Protected areas and protected species in PFR are harvested (19)
 bull Mitigation measures identified in environmental impact assessments are not
 implemented (110)
 bull Health and safety requirements such as those related to the provision and use of
 personal protective equipment and first aid kits are not followed (111)
 bull Legal rights of migrant workers are violated (eg non-payment of wages wrongful
 deduction of wages to cover work permits long working hours sub-standard living
 conditions or unfair dismissal) (112)
 bull Short-term workers without documentation and contracts (eg forest pass
 immigration papers or employment contract) are employed (112)
 For Third Partiesacute Rights there is risk that
 bull lsquoFree prior and informed consentrsquo is not obtained from local indigenous communities
 prior to gazettal of land or harvesting and customary rights are violated (113 ndash 115)
 bull Communities lose their customary rights to land when it is gazetted as forest reserve
 or other protected area (113)
 For Trade and transport there is a risk that
 bull Timber species are classified incorrectly (116)
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 bull Transfer pricing occurs (118)
 bull Fraudulent CITES permits are used (120)
 bull Gonystylus spp Aquilaria spp and Dalbergia spp are harvested illegally (120)
 Timber source types and risks
 There are five timber source types found in Sabah Knowing the ldquosource typerdquo that timber
 originates from is useful because different source types can be subject to different applicable
 legislation and have attributes that affect the risk of non-compliance with the legislation We
 have analysed the risks for all source types and found the risks differ between them
 Natural forest in
 Permanent Forest
 Reserve not being
 cleared for
 plantationother land
 use
 Natural forest in Permanent Forest Reserve that is being
 managed as a natural forest (ie it is regenerated after
 harvest) and not for clearanceconversion
 Natural forest in
 Permanent Forest
 Reserve being cleared
 for plantationother
 land use
 Natural forest in Permanent Forest Reserve being cleared as
 part of a timber plantation concession (ie concession for the
 clearance of natural forest for conversion to monoculture
 timber plantations)
 Plantation in
 permanent forest
 reserve
 Timber plantation (eg Acacia Eucalyptus Latex Timber
 Clones Rubberwood) in forest reserves
 State land and
 Alienated land
 Clearance of natural forest on state land where private
 companies have the rights to log the area but do not have
 ownership rights to the land (the land is zoned for possible
 future use for agriculture housing etc but no private title to
 the land has yet been issued) and on alienated land (which
 almost always results in the forest being cleared for non-
 forest use such as agriculture)
 Timber plantations on state and alienated land (rare)
 Sometimes timber plantations established on forest reserves
 are later excised to state land and on alienated land this
 land is usually more profitably used for growing oil palm or
 rubber not trees for timber
 Agricultural land
 (primarily rubberwood)
 Timber from private rdquoagriculturalrdquo estates on alienated land
 This is mainly rubberwood plantations that are being cleared
 for oil palm or for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 Timber from agriculture on stateland includes rubberwood
 harvested from rubber plantations
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 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
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 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
  10 Timber Legality Risk Assessment ndash Malaysia - Sabah
 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
  18 Timber Legality Risk Assessment ndash Malaysia - Sabah
 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
  22 Timber Legality Risk Assessment ndash Malaysia - Sabah
 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
  23 Timber Legality Risk Assessment ndash Malaysia - Sabah
 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
  32 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
  50 Timber Legality Risk Assessment ndash Malaysia - Sabah
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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 Figure 1 Countries for which NEPCon have developed a legality risk assessment for timber
 A Introduction
 This Timber Legality Risk Assessment for Sabah in Malaysia provides an analysis of the risk of
 sourcing timber from areas of illegal harvesting and transport NEPCon has been working on
 risk assessments for timber legality in partnership with a number of organisations since
 2007
 In that time NEPCon has developed timber risk assessments for more than 60 countries
 illustrated in Figure 1
 The risk assessments are developed in collaboration with local forest legality experts and use
 an assessment methodology jointly developed by FSC and NEPCon A detailed description of
 the methodology can be found on NEPConrsquos website
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 B Overview of Legality risks
 Timber Risk Score 32 100 in 2017
 This report contains an evaluation of the risk of illegality in Sabah for five categories and 21
 sub-categories of law We found
 bull Specified risk for 15 sub-categories
 bull Low risk for 5 sub-categories
 bull No legal requirements for 1 sub-category
 The Timber Risk Score for Sabah is 32 out of 100 The key legality risks identified in this
 report concern legal rights to harvest timber harvesting activities taxes and fees third
 partiesrsquo rights and trade and transport
 For Legal Rights to Harvest there is a risk that
 bull Local communities lose their customary rights to land when it is gazetted as a forest
 reserve or is alienated for development projects (11)
 bull People wanting to register native land are wrongfully informed by the Lands and
 Survey Department about the procedure (11)
 bull Concession licenses and harvesting permits for PFR are awarded corruptly because of
 unfair competition nepotism and cronyism (12 14)
 bull Management and harvesting regulations are not followed during the harvest of
 rubberwood (13)
 For Taxes and Fees there is a risk that goods and services tax (GST) is not paid (16)
 For Timber Harvesting Activities there is a risk that
 bull Reduced Impact Logging is not practiced in PFR as legally required (19)
 bull Protected areas and protected species in PFR are harvested (19)
 bull Mitigation measures identified in environmental impact assessments are not
 implemented (110)
 bull Health and safety requirements such as those related to the provision and use of
 personal protective equipment and first aid kits are not followed (111)
 bull Legal rights of migrant workers are violated (eg non-payment of wages wrongful
 deduction of wages to cover work permits long working hours sub-standard living
 conditions or unfair dismissal) (112)
 bull Short-term workers without documentation and contracts (eg forest pass
 immigration papers or employment contract) are employed (112)
 For Third Partiesacute Rights there is risk that
 bull lsquoFree prior and informed consentrsquo is not obtained from local indigenous communities
 prior to gazettal of land or harvesting and customary rights are violated (113 ndash 115)
 bull Communities lose their customary rights to land when it is gazetted as forest reserve
 or other protected area (113)
 For Trade and transport there is a risk that
 bull Timber species are classified incorrectly (116)
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 bull Transfer pricing occurs (118)
 bull Fraudulent CITES permits are used (120)
 bull Gonystylus spp Aquilaria spp and Dalbergia spp are harvested illegally (120)
 Timber source types and risks
 There are five timber source types found in Sabah Knowing the ldquosource typerdquo that timber
 originates from is useful because different source types can be subject to different applicable
 legislation and have attributes that affect the risk of non-compliance with the legislation We
 have analysed the risks for all source types and found the risks differ between them
 Natural forest in
 Permanent Forest
 Reserve not being
 cleared for
 plantationother land
 use
 Natural forest in Permanent Forest Reserve that is being
 managed as a natural forest (ie it is regenerated after
 harvest) and not for clearanceconversion
 Natural forest in
 Permanent Forest
 Reserve being cleared
 for plantationother
 land use
 Natural forest in Permanent Forest Reserve being cleared as
 part of a timber plantation concession (ie concession for the
 clearance of natural forest for conversion to monoculture
 timber plantations)
 Plantation in
 permanent forest
 reserve
 Timber plantation (eg Acacia Eucalyptus Latex Timber
 Clones Rubberwood) in forest reserves
 State land and
 Alienated land
 Clearance of natural forest on state land where private
 companies have the rights to log the area but do not have
 ownership rights to the land (the land is zoned for possible
 future use for agriculture housing etc but no private title to
 the land has yet been issued) and on alienated land (which
 almost always results in the forest being cleared for non-
 forest use such as agriculture)
 Timber plantations on state and alienated land (rare)
 Sometimes timber plantations established on forest reserves
 are later excised to state land and on alienated land this
 land is usually more profitably used for growing oil palm or
 rubber not trees for timber
 Agricultural land
 (primarily rubberwood)
 Timber from private rdquoagriculturalrdquo estates on alienated land
 This is mainly rubberwood plantations that are being cleared
 for oil palm or for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 Timber from agriculture on stateland includes rubberwood
 harvested from rubber plantations
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 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
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 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
  21 Timber Legality Risk Assessment ndash Malaysia - Sabah
 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
  31 Timber Legality Risk Assessment ndash Malaysia - Sabah
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
  51 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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 Figure 1 Countries for which NEPCon have developed a legality risk assessment for timber
 A Introduction
 This Timber Legality Risk Assessment for Sabah in Malaysia provides an analysis of the risk of
 sourcing timber from areas of illegal harvesting and transport NEPCon has been working on
 risk assessments for timber legality in partnership with a number of organisations since
 2007
 In that time NEPCon has developed timber risk assessments for more than 60 countries
 illustrated in Figure 1
 The risk assessments are developed in collaboration with local forest legality experts and use
 an assessment methodology jointly developed by FSC and NEPCon A detailed description of
 the methodology can be found on NEPConrsquos website
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 B Overview of Legality risks
 Timber Risk Score 32 100 in 2017
 This report contains an evaluation of the risk of illegality in Sabah for five categories and 21
 sub-categories of law We found
 bull Specified risk for 15 sub-categories
 bull Low risk for 5 sub-categories
 bull No legal requirements for 1 sub-category
 The Timber Risk Score for Sabah is 32 out of 100 The key legality risks identified in this
 report concern legal rights to harvest timber harvesting activities taxes and fees third
 partiesrsquo rights and trade and transport
 For Legal Rights to Harvest there is a risk that
 bull Local communities lose their customary rights to land when it is gazetted as a forest
 reserve or is alienated for development projects (11)
 bull People wanting to register native land are wrongfully informed by the Lands and
 Survey Department about the procedure (11)
 bull Concession licenses and harvesting permits for PFR are awarded corruptly because of
 unfair competition nepotism and cronyism (12 14)
 bull Management and harvesting regulations are not followed during the harvest of
 rubberwood (13)
 For Taxes and Fees there is a risk that goods and services tax (GST) is not paid (16)
 For Timber Harvesting Activities there is a risk that
 bull Reduced Impact Logging is not practiced in PFR as legally required (19)
 bull Protected areas and protected species in PFR are harvested (19)
 bull Mitigation measures identified in environmental impact assessments are not
 implemented (110)
 bull Health and safety requirements such as those related to the provision and use of
 personal protective equipment and first aid kits are not followed (111)
 bull Legal rights of migrant workers are violated (eg non-payment of wages wrongful
 deduction of wages to cover work permits long working hours sub-standard living
 conditions or unfair dismissal) (112)
 bull Short-term workers without documentation and contracts (eg forest pass
 immigration papers or employment contract) are employed (112)
 For Third Partiesacute Rights there is risk that
 bull lsquoFree prior and informed consentrsquo is not obtained from local indigenous communities
 prior to gazettal of land or harvesting and customary rights are violated (113 ndash 115)
 bull Communities lose their customary rights to land when it is gazetted as forest reserve
 or other protected area (113)
 For Trade and transport there is a risk that
 bull Timber species are classified incorrectly (116)
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 bull Transfer pricing occurs (118)
 bull Fraudulent CITES permits are used (120)
 bull Gonystylus spp Aquilaria spp and Dalbergia spp are harvested illegally (120)
 Timber source types and risks
 There are five timber source types found in Sabah Knowing the ldquosource typerdquo that timber
 originates from is useful because different source types can be subject to different applicable
 legislation and have attributes that affect the risk of non-compliance with the legislation We
 have analysed the risks for all source types and found the risks differ between them
 Natural forest in
 Permanent Forest
 Reserve not being
 cleared for
 plantationother land
 use
 Natural forest in Permanent Forest Reserve that is being
 managed as a natural forest (ie it is regenerated after
 harvest) and not for clearanceconversion
 Natural forest in
 Permanent Forest
 Reserve being cleared
 for plantationother
 land use
 Natural forest in Permanent Forest Reserve being cleared as
 part of a timber plantation concession (ie concession for the
 clearance of natural forest for conversion to monoculture
 timber plantations)
 Plantation in
 permanent forest
 reserve
 Timber plantation (eg Acacia Eucalyptus Latex Timber
 Clones Rubberwood) in forest reserves
 State land and
 Alienated land
 Clearance of natural forest on state land where private
 companies have the rights to log the area but do not have
 ownership rights to the land (the land is zoned for possible
 future use for agriculture housing etc but no private title to
 the land has yet been issued) and on alienated land (which
 almost always results in the forest being cleared for non-
 forest use such as agriculture)
 Timber plantations on state and alienated land (rare)
 Sometimes timber plantations established on forest reserves
 are later excised to state land and on alienated land this
 land is usually more profitably used for growing oil palm or
 rubber not trees for timber
 Agricultural land
 (primarily rubberwood)
 Timber from private rdquoagriculturalrdquo estates on alienated land
 This is mainly rubberwood plantations that are being cleared
 for oil palm or for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 Timber from agriculture on stateland includes rubberwood
 harvested from rubber plantations
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 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
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 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
  17 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
  30 Timber Legality Risk Assessment ndash Malaysia - Sabah
 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
  35 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
  46 Timber Legality Risk Assessment ndash Malaysia - Sabah
 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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 Figure 1 Countries for which NEPCon have developed a legality risk assessment for timber
 A Introduction
 This Timber Legality Risk Assessment for Sabah in Malaysia provides an analysis of the risk of
 sourcing timber from areas of illegal harvesting and transport NEPCon has been working on
 risk assessments for timber legality in partnership with a number of organisations since
 2007
 In that time NEPCon has developed timber risk assessments for more than 60 countries
 illustrated in Figure 1
 The risk assessments are developed in collaboration with local forest legality experts and use
 an assessment methodology jointly developed by FSC and NEPCon A detailed description of
 the methodology can be found on NEPConrsquos website
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 B Overview of Legality risks
 Timber Risk Score 32 100 in 2017
 This report contains an evaluation of the risk of illegality in Sabah for five categories and 21
 sub-categories of law We found
 bull Specified risk for 15 sub-categories
 bull Low risk for 5 sub-categories
 bull No legal requirements for 1 sub-category
 The Timber Risk Score for Sabah is 32 out of 100 The key legality risks identified in this
 report concern legal rights to harvest timber harvesting activities taxes and fees third
 partiesrsquo rights and trade and transport
 For Legal Rights to Harvest there is a risk that
 bull Local communities lose their customary rights to land when it is gazetted as a forest
 reserve or is alienated for development projects (11)
 bull People wanting to register native land are wrongfully informed by the Lands and
 Survey Department about the procedure (11)
 bull Concession licenses and harvesting permits for PFR are awarded corruptly because of
 unfair competition nepotism and cronyism (12 14)
 bull Management and harvesting regulations are not followed during the harvest of
 rubberwood (13)
 For Taxes and Fees there is a risk that goods and services tax (GST) is not paid (16)
 For Timber Harvesting Activities there is a risk that
 bull Reduced Impact Logging is not practiced in PFR as legally required (19)
 bull Protected areas and protected species in PFR are harvested (19)
 bull Mitigation measures identified in environmental impact assessments are not
 implemented (110)
 bull Health and safety requirements such as those related to the provision and use of
 personal protective equipment and first aid kits are not followed (111)
 bull Legal rights of migrant workers are violated (eg non-payment of wages wrongful
 deduction of wages to cover work permits long working hours sub-standard living
 conditions or unfair dismissal) (112)
 bull Short-term workers without documentation and contracts (eg forest pass
 immigration papers or employment contract) are employed (112)
 For Third Partiesacute Rights there is risk that
 bull lsquoFree prior and informed consentrsquo is not obtained from local indigenous communities
 prior to gazettal of land or harvesting and customary rights are violated (113 ndash 115)
 bull Communities lose their customary rights to land when it is gazetted as forest reserve
 or other protected area (113)
 For Trade and transport there is a risk that
 bull Timber species are classified incorrectly (116)
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 bull Transfer pricing occurs (118)
 bull Fraudulent CITES permits are used (120)
 bull Gonystylus spp Aquilaria spp and Dalbergia spp are harvested illegally (120)
 Timber source types and risks
 There are five timber source types found in Sabah Knowing the ldquosource typerdquo that timber
 originates from is useful because different source types can be subject to different applicable
 legislation and have attributes that affect the risk of non-compliance with the legislation We
 have analysed the risks for all source types and found the risks differ between them
 Natural forest in
 Permanent Forest
 Reserve not being
 cleared for
 plantationother land
 use
 Natural forest in Permanent Forest Reserve that is being
 managed as a natural forest (ie it is regenerated after
 harvest) and not for clearanceconversion
 Natural forest in
 Permanent Forest
 Reserve being cleared
 for plantationother
 land use
 Natural forest in Permanent Forest Reserve being cleared as
 part of a timber plantation concession (ie concession for the
 clearance of natural forest for conversion to monoculture
 timber plantations)
 Plantation in
 permanent forest
 reserve
 Timber plantation (eg Acacia Eucalyptus Latex Timber
 Clones Rubberwood) in forest reserves
 State land and
 Alienated land
 Clearance of natural forest on state land where private
 companies have the rights to log the area but do not have
 ownership rights to the land (the land is zoned for possible
 future use for agriculture housing etc but no private title to
 the land has yet been issued) and on alienated land (which
 almost always results in the forest being cleared for non-
 forest use such as agriculture)
 Timber plantations on state and alienated land (rare)
 Sometimes timber plantations established on forest reserves
 are later excised to state land and on alienated land this
 land is usually more profitably used for growing oil palm or
 rubber not trees for timber
 Agricultural land
 (primarily rubberwood)
 Timber from private rdquoagriculturalrdquo estates on alienated land
 This is mainly rubberwood plantations that are being cleared
 for oil palm or for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 Timber from agriculture on stateland includes rubberwood
 harvested from rubber plantations
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 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
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 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
  17 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
  42 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
  49 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
  65 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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2 Timber Legality Risk Assessment ndash Malaysia - Sabah
 B Overview of Legality risks
 Timber Risk Score 32 100 in 2017
 This report contains an evaluation of the risk of illegality in Sabah for five categories and 21
 sub-categories of law We found
 bull Specified risk for 15 sub-categories
 bull Low risk for 5 sub-categories
 bull No legal requirements for 1 sub-category
 The Timber Risk Score for Sabah is 32 out of 100 The key legality risks identified in this
 report concern legal rights to harvest timber harvesting activities taxes and fees third
 partiesrsquo rights and trade and transport
 For Legal Rights to Harvest there is a risk that
 bull Local communities lose their customary rights to land when it is gazetted as a forest
 reserve or is alienated for development projects (11)
 bull People wanting to register native land are wrongfully informed by the Lands and
 Survey Department about the procedure (11)
 bull Concession licenses and harvesting permits for PFR are awarded corruptly because of
 unfair competition nepotism and cronyism (12 14)
 bull Management and harvesting regulations are not followed during the harvest of
 rubberwood (13)
 For Taxes and Fees there is a risk that goods and services tax (GST) is not paid (16)
 For Timber Harvesting Activities there is a risk that
 bull Reduced Impact Logging is not practiced in PFR as legally required (19)
 bull Protected areas and protected species in PFR are harvested (19)
 bull Mitigation measures identified in environmental impact assessments are not
 implemented (110)
 bull Health and safety requirements such as those related to the provision and use of
 personal protective equipment and first aid kits are not followed (111)
 bull Legal rights of migrant workers are violated (eg non-payment of wages wrongful
 deduction of wages to cover work permits long working hours sub-standard living
 conditions or unfair dismissal) (112)
 bull Short-term workers without documentation and contracts (eg forest pass
 immigration papers or employment contract) are employed (112)
 For Third Partiesacute Rights there is risk that
 bull lsquoFree prior and informed consentrsquo is not obtained from local indigenous communities
 prior to gazettal of land or harvesting and customary rights are violated (113 ndash 115)
 bull Communities lose their customary rights to land when it is gazetted as forest reserve
 or other protected area (113)
 For Trade and transport there is a risk that
 bull Timber species are classified incorrectly (116)
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 bull Transfer pricing occurs (118)
 bull Fraudulent CITES permits are used (120)
 bull Gonystylus spp Aquilaria spp and Dalbergia spp are harvested illegally (120)
 Timber source types and risks
 There are five timber source types found in Sabah Knowing the ldquosource typerdquo that timber
 originates from is useful because different source types can be subject to different applicable
 legislation and have attributes that affect the risk of non-compliance with the legislation We
 have analysed the risks for all source types and found the risks differ between them
 Natural forest in
 Permanent Forest
 Reserve not being
 cleared for
 plantationother land
 use
 Natural forest in Permanent Forest Reserve that is being
 managed as a natural forest (ie it is regenerated after
 harvest) and not for clearanceconversion
 Natural forest in
 Permanent Forest
 Reserve being cleared
 for plantationother
 land use
 Natural forest in Permanent Forest Reserve being cleared as
 part of a timber plantation concession (ie concession for the
 clearance of natural forest for conversion to monoculture
 timber plantations)
 Plantation in
 permanent forest
 reserve
 Timber plantation (eg Acacia Eucalyptus Latex Timber
 Clones Rubberwood) in forest reserves
 State land and
 Alienated land
 Clearance of natural forest on state land where private
 companies have the rights to log the area but do not have
 ownership rights to the land (the land is zoned for possible
 future use for agriculture housing etc but no private title to
 the land has yet been issued) and on alienated land (which
 almost always results in the forest being cleared for non-
 forest use such as agriculture)
 Timber plantations on state and alienated land (rare)
 Sometimes timber plantations established on forest reserves
 are later excised to state land and on alienated land this
 land is usually more profitably used for growing oil palm or
 rubber not trees for timber
 Agricultural land
 (primarily rubberwood)
 Timber from private rdquoagriculturalrdquo estates on alienated land
 This is mainly rubberwood plantations that are being cleared
 for oil palm or for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 Timber from agriculture on stateland includes rubberwood
 harvested from rubber plantations
  4 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
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 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
  19 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
  48 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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 bull Transfer pricing occurs (118)
 bull Fraudulent CITES permits are used (120)
 bull Gonystylus spp Aquilaria spp and Dalbergia spp are harvested illegally (120)
 Timber source types and risks
 There are five timber source types found in Sabah Knowing the ldquosource typerdquo that timber
 originates from is useful because different source types can be subject to different applicable
 legislation and have attributes that affect the risk of non-compliance with the legislation We
 have analysed the risks for all source types and found the risks differ between them
 Natural forest in
 Permanent Forest
 Reserve not being
 cleared for
 plantationother land
 use
 Natural forest in Permanent Forest Reserve that is being
 managed as a natural forest (ie it is regenerated after
 harvest) and not for clearanceconversion
 Natural forest in
 Permanent Forest
 Reserve being cleared
 for plantationother
 land use
 Natural forest in Permanent Forest Reserve being cleared as
 part of a timber plantation concession (ie concession for the
 clearance of natural forest for conversion to monoculture
 timber plantations)
 Plantation in
 permanent forest
 reserve
 Timber plantation (eg Acacia Eucalyptus Latex Timber
 Clones Rubberwood) in forest reserves
 State land and
 Alienated land
 Clearance of natural forest on state land where private
 companies have the rights to log the area but do not have
 ownership rights to the land (the land is zoned for possible
 future use for agriculture housing etc but no private title to
 the land has yet been issued) and on alienated land (which
 almost always results in the forest being cleared for non-
 forest use such as agriculture)
 Timber plantations on state and alienated land (rare)
 Sometimes timber plantations established on forest reserves
 are later excised to state land and on alienated land this
 land is usually more profitably used for growing oil palm or
 rubber not trees for timber
 Agricultural land
 (primarily rubberwood)
 Timber from private rdquoagriculturalrdquo estates on alienated land
 This is mainly rubberwood plantations that are being cleared
 for oil palm or for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 Timber from agriculture on stateland includes rubberwood
 harvested from rubber plantations
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 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
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 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
  50 Timber Legality Risk Assessment ndash Malaysia - Sabah
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
  55 Timber Legality Risk Assessment ndash Malaysia - Sabah
 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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 Very rarely there are small agricultural rubber plantations
 (ie planted primarily for latex) in PFR that can be harvested
 for their timber the same was as for other agricultural land
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 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
  39 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
  41 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
  55 Timber Legality Risk Assessment ndash Malaysia - Sabah
 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Page 9
                        

5 Timber Legality Risk Assessment ndash Malaysia - Sabah
 This table summarises the findings of the timber legality risk assessment by source type
 Legal
 Category Sub-Category
 Source type
 Permanent Forest Reserve State land
 Alienated land
 Agricultural land (rubber wood)
 Natural forest
 Natural forest
 clearance Plantation
 Legal
 rights to
 harvest
 11 Land tenure and
 management rights Specified Specified Specified Specified Specified
 12 Concession
 licenses Specified Specified Specified NA NA
 13 Management and
 harvesting planning Low Low Low Low Specified
 14 Harvesting
 permits Specified Specified Specified Specified Specified
 Taxes and
 fees
 15 Payment of
 royalties and
 harvesting fees
 Low Low Low Low Low
 16 Value added taxes
 and other sales taxes Specified Specified Specified Specified Specified
 17 Income and profit
 taxes Low Low Low Low Low
 Timber
 harvesting
 activities
 18 Timber harvesting
 regulations Low Low Low Low Low
 19 Protected sites
 and species Specified Specified Specified NA NA
 110 Environmental
 requirements Specified Specified Specified Specified Specified
 111 Health and safety Specified Specified Specified Specified Specified
 112 Legal
 employment Specified Specified Specified Specified Specified
 Third
 partiesrsquo
 rights
 113 Customary rights Specified Specified Specified Specified Specified
 114 Free prior and
 informed consent Specified Specified Specified Specified Specified
 115
 Indigenoustraditional
 peoples rights
 Specified Specified Specified Specified Specified
 Trade and
 transport
 116 Classification of
 species quantities
 qualities
 Specified Specified Specified Specified Specified
 117 Trade and
 transport Low Low Low Low Low
 118 Offshore trading
 and transfer pricing Specified Specified Specified Specified Specified
 119 Custom
 regulations Low Low Low Low Low
 120 CITES Specified Specified Specified Specified Specified
 121 Legislation
 requiring due
 diligencedue care
 procedures
 NA NA NA NA NA
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
  7 Timber Legality Risk Assessment ndash Malaysia - Sabah
 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
  10 Timber Legality Risk Assessment ndash Malaysia - Sabah
 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
  12 Timber Legality Risk Assessment ndash Malaysia - Sabah
 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
  40 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
  44 Timber Legality Risk Assessment ndash Malaysia - Sabah
 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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 C Overview of the forest sector in Malaysia - Sabah
 Malaysias total land area is 1318 million hectares of which 579 million hectares or 439
 is covered by forest
 In Malaysia there are 3 geographical regions Peninsular Malaysia Sabah and Sarawak The
 State governments of these three demarcations have jurisdiction over agriculture land and
 soil conservation rivers water and forest resources Forest Management-related issues are
 governed at the Federal level by two Ministries the Ministry of Natural Resources and
 Environment and the Ministry of Plantation Industries and Commodities
 In Peninsular Malaysia the individual states have a fairly uniform set of laws and regulations
 for forest management while Sabah and Sarawak are autonomous and both have different
 laws and regulations However a common approach to forest management for the three
 regions was facilitated through the National Forestry Council (NFC) The NFC harmonised
 Sustainable Forest Management (SFM) policies and practices between Federal and State
 Governments However it must be noted that the National Forestry Council no longer exists
 and forestry matters are now incorporated into the meetings of the National Land Council
 Generally while forestry matters are managed by State governments under the Constitution
 the Federal government can enact laws to harmonise and standardise State enactments To
 this end the National Forestry Act 1984 was formulated and later adopted by the individual
 States in Peninsular Malaysia
 Legally land in Malaysia is divided into State land Alienated land (for which private titles
 have been issued) and the Permanent Forest Estate (PFE which includes forest reserves
 protected forests National ParksWildlife amp Bird Sanctuaries All of these legal categories can
 include various types of forests including unlogged virgin forests selectively logged forests
 forests that have been cleared and regenerated naturally and planted forests (including
 plantations of rubber acacia and other exotic species)
 Logging and land clearanceconversion is permitted on most State land and alienated land
 Logging and land clearance is also permitted in those parts of the PFE that have been zoned
 for timber production however the land must be replanted with timber species No logging is
 permitted in those parts of the PFE that have been zoned for protection (including water
 catchment forests national parks wildlife reserves and bird sanctuaries) The state
 governments have the power to remove any area from the PFE should they wish to use the
 land for some other purpose
 In some cases Malaysian law recognises the existence of native customary rights (NCR) over
 State land alienated land and the PFE In such cases common law requires that the state
 get the consent of the holders of the NCR This is a grey area in the law and there remains
 significant ambiguities on the extent to which NCR can be claimed The majority of NCR
 claims are not recognised by the state governments
 There are no specific restrictions in the statutes regulating the harvesting of timber on
 indigenous reserves or areas for where there are communal property rights Consequently
 the authorities manage such areas no differently from areas without such rights Thus these
 areas are not distinguished in the table on timber source types
 The forestry and timber agencies in Malaysia (upstream) who issue harvesting permits
 licenses and log transport documents are
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 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
  35 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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7 Timber Legality Risk Assessment ndash Malaysia - Sabah
 1 Forestry Department Peninsular (FDPM) and the State Forestry Departments under the
 authority of the National Forestry Act 1984 guided by the National Forestry Policy 1978
 (revised 1992)
 2 Sabah Forestry Department (SFD) under the Forest Enactment 1968
 3 Sarawak Forestry Corporation (SFC) under the Sarawak Forestry Corporation Ordinance
 1995 amp Forest Department Sarawak (FDS) under the Forest Ordinance 1958 (Cap 126)
 The licensing authorities issuing export and import licenses for timber products as provided
 for under Schedule 2 of the Customs (Prohibition of Export) Order 2012 and (Prohibition of
 Import) Order 2012
 1 Malaysian Timber Industry Board (MTIB) for Peninsular
 2 Sabah Forestry Department and
 2 Sarawak Timber Industry Development Corporation (STIDC)
 In 2015 Malaysia had a Corruption Perception Index of 50 (201452) There are several
 reports of corruption in the forestry sector and corruption is considered to be an issue
 According to the World Bank Worldwide Governance Indicators Malaysia receives a ranking of
 064 in Rule of law 048 in Control of Corruption 084 in Regulatory Quality and 114 in
 Government Effectiveness on a scale of -25 to 25
 Additional sources
 bull Hoare A 2015 Illegal Logging and Related Trade - The Response in Malaysia Chatham
 House
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document20150121
 IllegalLoggingMalaysiaHoarepdf
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
  17 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
  28 Timber Legality Risk Assessment ndash Malaysia - Sabah
 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
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 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
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 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
  62 Timber Legality Risk Assessment ndash Malaysia - Sabah
 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
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 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
  65 Timber Legality Risk Assessment ndash Malaysia - Sabah
 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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 D Legality Risk Assessment
 LEGAL RIGHTS TO HARVEST
 11 Land tenure and management rights
 Legislation covering land tenure rights including customary rights as well as management rights that
 includes the use of legal methods to obtain tenure rights and management rights It also covers legal
 business registration and tax registration including relevant legal required licenses Risk may be
 encountered where land rights have not been issued according to prevailing regulations and where
 corruption has been involved in the process of issuing land tenure and management rights The
 intent of this indicator is to ensure that any land tenure and management rights have been issued
 according to the legislation
 111 Applicable laws and regulations
 bull Sabah Land Ordinance 1930 (Sabah Cap68)
 bull Sabah Native Court Enactment 1992
 bull Sabah Forest Enactment 1968 (Part IV Section 41)
 bull Forest Rules 1969
 bull Land Acquisition Ordinance 1950
 bull Local Government Ordinance 1961
 Laws
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 bull Land Acquisition Ordinance 1950 Available at httpsabahgovmyphbwp-
 contentuploads201105LandAcquisitionOrdinancepdf
 bull Local Government Ordinance 1961 Available at
 httpwwwsabahgovmymlghLocalGovernmentOrdinance1961pdf
 112 Legal authority
 bull District Office
 bull Sabah Forestry Department
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 bull Lands and Surveys Department
 113 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 114 Sources of information
 Government sources
 bull jtusabahgov (NY) Sabah Land and Survey Department Available at
 httpwwwjtusabahgovmyhomepageindexcfmsection=aboutampaction=function
 Non-government sources
 bull NEPCon (2015) Malaysia Forestry Risk Profile Sabah Available at
 httpsflegttoolsfileswordpresscom201701malaysia-country-profile-sabah-annex-
 ii-and-iii_11mar2015-enpdf
 bull theborneopostcom (2014) Govt urged to give priority to the natives in land disputes
 [online] Sept 29 2014 Available at
 httpwwwtheborneopostcom20140929govt-urged-to-give-priority-to-natives-in-
 land-dispute [Accessed 2 March 2015]
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and
 Southeast Asia Case study Sabah Forest ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management
 bull sourcinggftnpandaorg (NY) WWF Global Forest Trade Network Common
 Framework for Assessing Legality of Forestry Operations Timber Processing and Trade
 - Principles Criteria and Indicators for Malaysia [online] WWF-GFTN Available at
 httpsourcinggftnpandaorgfilesPDFlegal_documentation_malaysiapdf and
 httpsourcinggftnpandaorgfilesPDFlegality_framework_malaysiapdf
 bull forestlegalityorg (2009) TTAP Legality Checklist - Malaysia Available at
 httpwwwforestlegalityorgrisk-toolcountrymalaysia
 bull Colchester M Jalong T Alaza L (2013) Conflict or Consent Chapter 10 Sabah
 Genting Plantations and the Sungai and Dusun Peoples [online] Forest Peoples
 Available at
 httpwwwforestpeoplesorgsitesfppfilesprivatepublication201312conflict-or-
 consent-chapter-10-sabah-genting-plantations-and-sungai-and-dusun-peoplespdf
 [Accessed 2 March 2015]
 bull Personal Communication 4
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 115 Risk determination
 Overview of Legal Requirements
 Land matters in Sabah are controlled by the State Government and claims to land
 ownership have to be approved and registered by the State Formal tenures are always
 related to land and not to forest or mineral resources
 To obtain land ownership in Sabah the most common way is via a land application to the
 State government through the Land and Survey Department However sections 9(1) 76
 and 78 of the Sabah Land Ordinance (SLO) opens for alternative routes for native
 ownership in Sabah In addition the SLO provides some protection of indigenous
 customary rights as it introduces a strict set of conditions that must be followed to claim
 customary land (Toh amp Grace 2006 p 254) The Land Ordinance is administered by the
 Land and Survey Department
 Property rights in Sabah fall into three categories
 bull State property rights Permanent Reserved Forests and state land forest come under
 this category
 bull Private property rights apply where the State has alienated land for development
 usually oil-palm or other plantations owned by private companies The Land Ordinance
 Part IV provides private ownership rights for individuals (indigenous title) and
 communal property rights (communal title) for community ownership Companies can
 buy land from the government alienated land or indigenous title holders The owner of
 the alienated land is required to supply a certified copy of the land title to SFD for
 issuance of a Form 1 Licence for timber harvesting (Toh amp Grace 2006)
 bull Communal property rights Communities can also gain communal property rights
 through applying for an indigenous reserve This differs from communal title in that the
 community cannot transfer these rights to other parties There are also restrictions on
 land use and a Board of Trustees must be established to manage the indigenous
 reserve Although communal property rights are enshrined by law only a very small
 area is currently gazetted under them (Toh and Grace 2006)
 Forest areas under Sustainable Forest Management License Agreements (SFMLAs) on PRFs
 which provide long-term tenure of 100 years and cover areas that average 100 000 ha
 SFMLAs have been awarded to private enterprises (mostly logging companies) and a
 government social organization (Yayasan Sabah) The licensee posts a RM5 million bond
 on award of the SFMLA Sabah Forestry Department monitor the companies according to
 their forest management plan and has authority to revoke the SFMLA if the agreement is
 violated (Toh amp Grace 2006)SFMLAs require that land within forest reserves be set aside
 for communities and that community forestry projects be developed To formalize the
 presence of communities in forest reserves Sabah Forestry Department has recently
 introduced the use of Occupation Permits (OPs) that can be on PRF and SL Although the
 community participates in deciding the duration of and total area covered by the permit
 the final decision remains with Sabah Forest Department (Toh and Grace 2013)
 Description of risk
 According to Toh and Grace (2013) Communities tend to have only limited understanding
 of their indigenous rights as provided in the Land Ordinance and many communities have
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 not formally registered their traditional claims through Occupation Permits (OP)
 However these issues relate to a larger extent to State land and to a lesser extent to
 Forest Reserves although there are a few issues on land tenure right disputes between
 forest enterpriseprivate sector and local communityrdquo There are examples where Natives
 wanting to register native land have been wrongfully informed by the Lands and Survey
 Department about the procedure The wrong forms have instead been provided with the
 result that communities have given up their land Courts have ruled that mistakes have
 been made and should be corrected by the Lands and Survey Department but according
 to a local social NGO this has not yet taken place (personal communication 4)
 There are reports that insufficient notice is given of the gazettal of areas gazettal This as
 well as the reported failure to properly consult forest communities ndash has resulted in
 communities losing their customary rights to land when it is gazetted as forest reserve or
 other protected area or when it is alienated for development projects (Toh and Grace
 2006) In early 2015 a ruling was made by the High Court that a proposed alienation of
 land was withdrawn because the Lands and Survey Department had not given sufficient
 notice to the Natives claiming native land under Section 13 of the Sabah Land Ordinance
 (Daily Express httpwwwdailyexpresscommynewscfmNewsID=96067)
 Thus there is a risk of land right disputes between communities and stateprivate sector
 for timber regardless of source (PRF SL or AL) Even though there is a slightly lower risk
 for plantations there are still disputes and there is a risk present
 Based on the available information relating to the risk of dispute between FMEs and native
 community rights this indicator has been assessed as Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 116 Risk designation and specification
 Specified
 117 Control measures and verifiers
 bull The organisation shall ensure claims to land ownership have to be approved and
 registered by the State
 bull The organisation shall ensure there are Sustainable Forest Management License
 Agreements (SFMLAs) in place on PFRs
 bull The organisation shall ensure that where there are communities present in forest
 reserves (either PFRs or SL) the Sabah Forestry Department has issued Occupation
 Permits (OPs) for the communities
 bull The organisation shall ensure that proper consultation has taken place with the
 communities on all types of land
 bull FSC or MTCS certificate
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 12 Concession licenses
 Legislation regulating procedures for the issuing of forest concession licenses including use of legal
 methods to obtain concession license Especially bribery corruption and nepotism are well-known
 issues in connection with concession licenses The intent of this indicator is to avoid risk related to
 situations where organizations are obtaining concession licenses via illegal means such as bribery or
 where organizations or entities that are not eligible to hold such rights do so via illegal means Risk
 in this indicator relates to situations where due process has not been followed and the concession
 rights can therefore be considered to be illegally issued The level of corruption in the country or
 sub-national region is considered to play an important role and corruption indicators (eg
 Corruption Perception Index CPI) should therefore be considered when evaluating risks
 121 Applicable laws and regulations
 bull Forest Enactment 1968 [Section 15 amp 24]
 bull Forest Rules 1969 (Rule 12(3))
 bull Director of Forestry Circular FD262009
 Laws
 bull Forest Enactment 1968 [Section 15 amp 24] Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsForestEnactment1968
 pdf
 122 Legal authority
 bull Sabah Forestry Department
 123 Legally required documents or records
 bull Concession permits
 bull Harvest permitslicense
 bull SFMLA
 bull Approval of forest harvesting area
 bull Letter of approval for issuance of licence from NRO (PF amp SL ndash short term licence)
 bull Approved EIA study PMM where applicable
 bull Demarcation of harvesting area
 bull Approved Inventory Report
 bull Payment of licence fees and other charges imposed
 bull Letter of approval for issuance of harvesting
 bull Licence in AL from DoF
 124 Sources of information
 Government sources
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 bull Sabah Forestry Department Annual Report 2013 (Forest Resource Management)
 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pd
 Non-governmental sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull nepconnet (2013) Evaluation and revision of the Sabah TLAS standard and audit
 checklists 2013 [online] NEPCon Available at
 httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-2013-
 10pdf
 bull Personal Communication 1
 bull Personal communication 2
 bull Personal Communication 7
 125 Risk determination
 Overview of Legal Requirements
 Concessions can be issued for natural forest and plantations only on forest reserves under
 Sustainable Forest Management License Agreements (SFMLA)Long-term-license (LTL) and
 concession licenses
 Concessions in Forest Reserves are subject to the following requirements
 I The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by Sabah Forest Department
 II The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by Sabah Forest Department
 - Letter of approval for issuance of licence from Natural Resources Office (NRO)
 (Permanent Reserved Forest amp State Land) under the Chief Ministers Department-
 Approval of forest harvesting area
 - Approved EIA study PMM (Proposal of Mitigation Measures) where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report
 - Payment of licence fees and other charges imposed
 (Source Evaluation and revision of the Sabah TLAS standard and audit checklists 2013)
 In a concession there are many compartments known as coupes Under the principle of
 SFM one company is permitted to harvest only a few coupes at any given time in
 accordance to the Forest Management Plan CHP and Annual Work Plan The coupe permit
 validity is normally 15 years depending on the conditions of the license The company is
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 not permitted to operate in any area for which it has not yet been issued a coupe permit
 even though that area may be within its concession
 Description of risk
 In 1997 Sabah Forestry Department (SFD) divided the Permanent Reserved Forest of
 Sabah into 27 FMUs The Sabah Forest Department then allocated areas within these FMUs
 (as 100-year concession license agreements) to private forest enterprises under 19
 Sustainable Forest Management License Agreements (SFMLA) Eleven concession licenses
 were issued between 1993 and 2011
 (httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf)
 Since 2012 some concessions have been suspended due to lack of compliance with the
 license agreements some of these have been re-allocated in a process of companies
 submitting applications that are reviewed by the Forestry Department Successful
 applicants have to pay a RM5 million bond for the agreement If the conditions of the
 concession license agreement are not fullfiled and then revoked the money will be
 withheld The latest SFMLA was issued in 2012 and the latest concession license was
 issued in 2011
 The licensing process is not based on a tender process and is thus not transparent There
 are indications of license holders having ties with the Chief Minister However the process
 of issuing permits is clear and well known In 2012 there were reports (through documents
 leaked from MACC) of the Chief Minister allocating concessions to his brother despite a
 conflict of interest The case was not brought to court but indicates a risk of
 nepotismcronyism with respect to the issuing of licenses
 (httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk for concessions on Permanent Forest
 Reserve based on the risk of corruption associated with issuing concession licences
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 NA For other source types
 126 Risk designation and specification
 Specified Risk for Concessions on Permanent Forest Reserve
 NA for other source types
 127 Control measures and verifiers
 bull The organisation shall ensure that a valid concession license is in place which meets all
 the legal requirements
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 bull The organsiation shall ensure that any public allegations of corruption in awarding of
 concession licence have been rebutted publicly
 bull Independent stakeholder consultation shall confirm that legal procedures for obtaining
 concession licenses have been followed
 bull FSC or MTCS certificate
 13 Management and harvesting planning
 Any legal requirements for management planning including conducting forest inventories having a
 forest management plan and related planning and monitoring as well as approval of these by
 competent authorities Cases where required management planning documents are not in place or
 are not approved by competent authorities should be considered Low quality of the management
 plan resulting in illegal activities may be a risk factor for this indicator as well
 131 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IIIA-Section 28A and 28B
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 132 Legal authority
 bull Sabah Forestry Department
 133 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan (CHP)
 bull Plantation Development Plan (PDP)
 bull Record of demarcated boundaries
 bull EIA
 134 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-Governmental Sources
 bull Personal Communication 1
 135 Risk determination
 Overview of Legal Requirements
 Under the Sustainable Forest Management License Agreements (SFMLAs) the license
 holder is legally bound to prepare a Forest Management Plan (FMP) covering a period of 10
 years subject to approval by the Sabah Forestry Department The Forest Management
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 Plan describes the long-term management approach for the SFMLA areas based on forest
 types terrain and current conditions of the FMU It also outlines adequate planning and
 site preparation for harvesting operations All harvesting operations within the SFMLA
 areas are required to follow an approved (by SFD) Comprehensive Harvest Plan (CHP) or
 Plantation Development Plan (PDP)
 Selective logging in forest reserves in Sabah are subject to the following requirements
 i The licence (SFMLALTL) shall have an approved Annual Work Plan containing maps
 and description of areas and types of operations to be carried out during the year
 and approved by SFD
 ii The licensee shall have a Comprehensive Harvesting Plan (CHP) containing total
 and net production areas harvesting volumes diameter limits species and
 protected areas that are approved by SFD
 iii CHP shall comply with the Reduced Impact Logging (RIL) Operation Guide Book
 requirements for harvesting and operations (roads density and location of skid
 tracks and log landings harvestable tree marking and stream buffer zone
 identification)
 iv The CHP shall be developed by a registered CHP contractor
 In 2013 40 CHP were approved covering an area of 1076483 ha This is a downward
 trend compared to the CHP approved area in 2011 of 2400690 ha The reduction of CHP
 coverage in some licenses in Natural Forest Management (NFM) areas was due to a change
 in priorities to concentrate on salvaging timbers on Integrated Timber Plantation (ITP)
 areas for plantation activities on Forest Reserves (FR)
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap18pdf p 181
 For commercial logging on SL and AL companies do not need to prepare CHPs The only
 requirements for planning logging activities in such areas are using a registered logging
 contractor submitting quarterly logging progress reports and a closing inspection report
 There are no planning requirements for non-commercial logging on SL or AL (although
 note the Environmental requirements in 110)
 Description of Risk
 The requirements relating to harvesting plans are considered implemented and followed
 The mandatory Sabah TLAS has been implemented by the Sabah Forestry Department and
 FMEs across PRF State Land and Alienated Land are audited annually whereby the
 equirements relating to harvesting plans are inspected There is sufficient control on
 requirements relating to harvesting plans across these land types in Sabah However for
 rubberwood because there is no royalty charged there is little incentive for the forestry
 department to monitor logging in rubber plantations (Personal Communication 2)
 The concession licences of Sabah Foundations (agency set up by the Government)
 Concession Areas were agreed in the 1960s before the requirement for management plans
 and detailed harvesting plans and as such they are not required to produce planning
 documents However the Foundation has started voluntarily producing harvesting plans
 As the requirement for harvesting plans is considered to be complied with the risk is
 considered Low except for Rubber Plantations
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 Risk Conclusion
 PRF State land and Alienated Land This indicator has been evaluated as low risk
 Identified laws are upheld Cases where lawregulations are violated are efficiently
 followed up via preventive actions taken by the authorities andor by the relevant entities
 Rubberwood plantations This indicator has been evaluated as specified risk Identified
 laws are not upheld consistently by all entities andor are often ignored andor are not
 enforced by relevant authorities
 136 Risk designation and specification
 Low risk for PRF State land and Alienated Land
 Specified risk for rubberwood plantations
 137 Control measures and verifiers
 bull Maps showing harvesting areas (in compliance with the harvesting plan)
 bull Document review approved harvesting plan and management plan
 bull Field visits to verify that the contractors have a Timber Extraction Contract
 bull Approved forest management plans shall exist for the FMU where the harvesting is
 taking place
 bull Forest management plans shall contain all legally required information and procedures
 bull Annual operating or harvesting plans shall be in place and approved by legally
 competent authorities
 bull Annual operating or harvesting plans shall contain information and procedures
 according to all legal requirements
 bull The contents of the operating and harvesting plans shall be consistent with approved
 forest management plans
 bull Plans for carrying out harvesting operations shall be subject to public disclosure and
 objections prior to commencement if legally required
 bull Harvesting restrictions shall be identified in management plan and maps if legally
 required
 bull Harvesting inventories shall be conducted according to legal requirements
 bull Field verifications shall indicate that the contents of the harvesting plans are adhered
 to in the field
 bull Stakeholder consultation shall indicate that the forest management plan has been
 approved according to legally prescribed process
 14 Harvesting permits
 Legislation regulating the issuing of harvesting permits licenses or other legal document required for
 specific harvesting operations It includes the use of legal methods to obtain the permit Corruption
 is a well-known issue in connection with the issuing of harvesting permits Risk relates to situations
 where required harvesting is carried out without valid permits or where these are obtained via illegal
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 means such as bribery In some areas bribery may be commonly used to obtain harvesting permits
 for areas and species that cannot be harvested legally (eg protected areas areas that do not fulfil
 requirements of minimum age or diameter tree species that cannot be harvested etc) In cases
 where harvesting permits classify species and qualities to estimate fees corruption and bribery can
 be used to classify products that will result in a lower fee The level of corruption in a country or sub-
 national region is considered to play an important role and corruption indicators should therefore be
 considered when evaluating risks In cases of illegal logging harvesting permits from sites other
 than the actual harvesting site may be provided as a false proof of legality with the harvested
 material
 141 Applicable laws and regulations
 bull Forest Enactment 1968 Section 5 5A 15 24 and 28(A)
 bull Forest Rules 1969 Rule 12(3)
 bull RIL Operation Guidebook - Code of Practice for Harvesting in Sabah
 bull Environment Protection Enactment 2002 - Section 38
 bull Director of Forestry CircularFD262009
 bull Land Ordinance (Cap 68) Part IV
 bull Water Resources Enactment 1998
 Laws
 bull RIL Operation Guidebook Code of Practice for Harvesting in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Director of Forestry CircularFD262009
 bull Parks Enactment 1984 Available at httpsabahgovmyphbwp-
 contentuploads201105ParksEnactment1984pdf
 bull Water Resources Enactment 1998 Available at httpsabahgovmyphbwp-
 contentuploads201105SabahWaterResourcesEnactment1998pdf
 bull Sabah Land Ordinance 1930 (Sabah Cap68) Available at
 httpsabahgovmyphbwp-contentuploads201105LandOrdinancepdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationForest1968(Rules1969
 )pdf
 142 Legal authority
 bull Sabah Forestry Department
 143 Legally required documents or records
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 Permanent Forest Reserve
 bull Sustainable Forest Management Licence Agreement or
 bull Long term timber licence agreement
 Non-PFE
 bull Approval or harvesting license from SFD
 bull Form 2 (b) licence for alienated land
 bull Form 1 licence
 bull Short-term license Schedule III Form 1
 144 Sources of information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 Non-government sources
 bull sarawakreportorg (2012) Malaysian foreign Minister Named In MACC Investigation
 Into Sabah Timber Corruption [online] Available at
 httpwwwsarawakreportorg201204malaysian-foreign-minister-named-in-macc-
 investigation-into-sabah-timber-corruption-national-expose
 bull Personal communication 1
 bull Personal Communication 7
 145 Risk determination
 Overview of Legal Requirements
 Any company or personOrganisation who intends to harvest forest produce from a forest
 area needs to have a valid harvesting licence The issuance of a harvesting licence for PRF
 SL AL (whether on natural forest or on plantations) is subject to
 - Letter of approval for issuance of licence from Natural Resources Office (NRO) (PF amp
 SL) under the Chief Ministers Department or the Director of Forestry (DoF) for
 Alienated Land (AL)
 - Approval of forest harvesting area
 - Approved EIA study PMM where applicable
 - Demarcation of harvesting area
 - Approved Inventory Report (for selective logging inside forest reserves only)
 - Payment of licence fees and other charges imposed
 (Source httpwwwnepconnetsitesdefaultfileslibrarySabah-TLAS-standard-review-
 2013-10pdf)
 In Sabah a harvesting license can be in the form of
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 - Sustainable Forest Management License AgreementLong-term License Agreement
 (SFMLALTL) for concessions on PRF
 - Form I license short-term license for logging activities on forest reserve or State land
 - Form IIB Normally issued for harvesting from alienated land where timber can be
 harvested for land clearance for agricultural purposes (mostly oil palm rubber and
 other short-term crops)
 For forest reserves the National Resources Office decision is based on the SFD
 recommendation of Class II (commercial forest) Once approval is received from the
 National Resource Office the Sabah Forestry Department informs the successful applicant
 stating conditions of approval (including the need for Environmental Impact Assessment
 (EIA) or Proposal for Mitigation Measures (PMM) if necessary)
 In the case of State Land the National Resource Office verifies the application for
 harvesting rights Eligible applications are forwarded ndash together with maps showing the
 relevant area ndash to the Lands and Survey Department (LSD) to ascertain availability of the
 area (Use of the land can lead to its privatisation) The NRO decision is based on the
 recommendation made by the LSD covering availability of the area and ensuring that any
 designated water catchments or kampong reserves are excluded from the area
 For alienated land or in the situation where a company is authorized by the owner and
 regarding permission to remove forest produce under licence the District Forestry Officer
 (DFO) verifies the status of the land and its ownership and then submits the application to
 the Director of Forestry for approval The Director of Forestry issues a letter of approval to
 the DFO for removal of forest produce
 Description of Risk
 The licensing process for any permits is not based on a tender process and is thus not
 transparent There are indications of license holders having ties with the Chief Minister
 However the process of issuing permits is clear and well known In 2012 there were
 reports (through documents leaked from MACC) of the Chief Minister allocating
 concessions to his brother despite a conflict of interest The case was not brought to court
 but indicates a risk of nepotismcronyism in the issuing of licenses (Sarawak Report 2012)
 Form IIB has earlier been abused by contractors mainly for extraction of timber in areas
 meant for conversion to include volumes of timber logged outside the clearfelling area
 and thus including illegal timber into the timber chain This abuse has been minimized and
 better regulated by Forest Department However there are no evidence to prove no such
 actions no longer occurs (Personal Communication 1 and 7)
 The process of issuing concession licenses is clearly defined and well known but there is a
 lack of transparency when issuing the permits and as there are indications of corruption
 Furthermore misuse of Form IIB licenses has been reported and the risk is thus
 considered Specified for all timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
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 146 Risk designation and specification
 Specified risk
 147 Control measures and verifiers
 bull Field visits shall verify that maps are in compliance with reality
 bull Harvesting permits shall exist
 bull Harvesting limits shall be clearly defined based on maps and quantities
 bull Authorities shall confirm the validity of harvesting permit
 bull Field inspection shall confirm that harvesting takes place within limits given in the
 harvesting permit
 bull Field inspection shall confirm that information regarding area species volumes and
 other information given in the harvesting permit is correct and within limits prescribed
 in the legislation
 bull FSC or MTCS certificate
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 TAXES AND FEES
 15 Payment of royalties and harvesting fees
 Legislation covering payment of all legally required forest harvesting specific fees such as royalties
 stumpage fees and other volume based fees It also includes payments of the fees based on correct
 classification of quantities qualities and species Incorrect classification of forest products is a well-
 known issue often combined with bribery of officials in charge of controlling the classification
 151 Applicable laws and regulations
 bull Forest Enactment 1968 - Part IA Part III-Section 24 24C 27 amp 42(d) (e)
 bull Forest Rules 1969 (Rule 4 and 12(1))
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 bull Performance bond for Forest Management License Agreement
 bull Gazetted royalty structure and rates
 bull Premium for forest reserve
 bull Community forestry cess fund
 bull Royalty based on species group
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962
 bull CF Circular 181 Measurement of Timber For Royalty Assessment-CF No 181 2006
 Version 1st Revision
 152 Legal authority
 bull Sabah Forestry Department
 153 Legally required documents or records
 bull Royalty paid logs will have the following documents and markings
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the licence
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
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 154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull Forestsabahgovmy (2013) Enforcement investigation and Prosecution [online]
 Sabah Forest Department 2013 Chapter 12 Available at
 httpwwwforestsabahgovmyimagespdfpublicationsAR2013Chap12pdf
 bull Personal Communication 1
 bull Personal Communication 2
 155 Risk determination
 Overview of Legal Requirements
 Section 24C of the Forest Enactment 1968 and Rule 12(1) of the Forest Rules 1969
 stipulate the royalty payment requirements for all harvested timber All logs transported
 must have the royalty paid prior to leaving the licenced area or approved royalty
 assessment area Payment of royalties must be made to the District Forestry Officer and
 shall include supporting documents such as the Log Summary and Log List with species
 log dimension and volume The District Forestry Officer conducts a field inspection and
 verifies the companys log dimensions based on the Guideline for Measurement of Timber
 for Royalty Assessment and assesses royalty payments based on the applicable royalty
 rates
 Prior to the assessment of royalties the District Forestry Officer verifies that logs bear
 Property Hammer Mark logs bear the Forestry Inspection Mark and all logs have species
 symbol and serial number incised at both ends of log and volume corresponds to the
 companys Log List and Log Summary
 Once royalties have been paid the District Forestry Officer will issue a receipt for royalty
 payments A Concession or Harvest permit will not be issued if relevant fees have not been
 paid by the forest enterprise or private land owner Royalty is based on volume and
 species Forest managers pay all royalties farmers and Community Forestry Cess Forest
 Rehabilitation Fees and Removal Pass fees before they can remove the timber from the
 licensed area Sabah Forestry Department collects payment and issues receipts Timber
 Disposal Permit and Removal Pass District Forestry Officers verify all payment receipts
 where the forest operations are being conducted
 Description of Risk
 The system is considered well implemented with the gaps allowing abuse of the system
 having been minimised in recent years through improved enforcement and constant third-
 party surveillance (eg as part of the Sabah TLAS FMU monitoring programme) (Personal
 Communication 2)The SABAH TLAS annual auditing applies to all timber concessions and
 SFD has incentive to collect revenues thus royalties payment collection is considered an
 area of strength in Sabahrsquos forestry enforcement (Personal Communication 2) According
 to the annual report of the Sabah Forestry Department no cases of royalty evasion were
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 noted in 2013 (SFD 2013 p78) Some rubberwood is harvested by smallholders but there
 are no royalty or cess payments associated with rubberwood
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 156 Risk designation and specification
 Low risk
 157 Control measures and verifiers
 NA
 16 Value added taxes and other sales taxes
 Legislation covering different types of sales taxes which apply to the material being sold including
 selling material as growing forest (standing stock sales) Risk relates to situations where products
 are sold without legal sales documents or far below market price resulting in illegal avoidance of
 taxes
 161 Applicable laws and regulations
 bull Sabah Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Goods And Services Tax Act 2014 (GST) Part I Section 3 (Meaning of business)
 Section 4 (Meaning of supply) Part III Section 9 (Imposition and scope of goods and
 services tax) Part V Section 33 (Issuance of tax invoice)
 Laws
 bull Goods And Services Tax Act 2014 (GST) Available at
 httpgstcustomsgovmyenrgSiteAssetsgst_billBI20ACT20762pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 162 Legal authority
 bull Sabah Forestry Department
 bull Royal Malaysian Customs Department
 163 Legally required documents or records
 bull Performance bond for Forest Management License Agreement
 bull Records of payment kept by forest managerscompany
 164 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 bull gstcustomsgovmy (NY) GST industry guide on forestry Available at
 wwwgstcustomsgovmyenrgSiteAsssetsgst_billBI ACT 762pdf
 Non-Government Sources
 bull New Straits Times (2017) Companies fail to comply with GST act Available at
 httpswwwnstcommynews2016071593752621-companies-fail-comply-gst-act
 165 Risk determination
 Overview of Legal Requirements
 Fees and taxes mainly relate to royalties and fees related to forest operations Sale of
 standing stock logs and other products including fruits from a particular forest area by
 forest managers under SFMLA or private land owners are categorised as normal sales
 transaction with invoices and delivery records
 Goods amp Services Tax (GST) is a multi-stage tax on domestic consumption GST of 6 is
 charged on all taxable supplies of goods and services in Malaysia except those specifically
 exempted GST upstream activity (supply of logs) and GST downstream activity
 (conversion by manufacturing of logs in primary and secondary processes and
 subsequently supplied) is subject to tax All companies and individuals selling non-
 exempted goods or services valued at more than RM500000 per year are subject to GST
 Description of Risk
 Based on the Customs Departmentrsquos audit most of the 417000 GST-registered companies
 nationwide were not ready in terms of record-keeping usually managed by third parties
 such as tax agents accountants or consultants (New Straits Times 2017) Information on
 the enforcement of GST in the timber sector specifically is not available thus using the
 precautionary principle the risk is considered specified
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 166 Risk designation and specification
 Specified risk
 167 Control measures and verifiers
 bull Sales documents shall include applicable sales taxes
 bull Receipts for payment sales taxes shall exist
 bull Volumes species and qualities given in sales and transport documents shall match the
 fees paid
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 bull Sales prices shall be in line with market prices
 bull Harvested species volume and qualities shall match the sales documents
 bull Authorities shall confirm that operation is up to date in payment of applicable sales
 taxes
 bull Consultation with financial authority to verify that all required income and profit taxes
 have been paid
 bull FSC or MTCS certificate
 17 Income and profit taxes
 Legislation covering income and profit taxes related to the profit derived from sale of forest products
 and harvesting activities This category is also related to income from the sale of timber and does
 not include other taxes generally applicable for companies or related to salary payments
 171 Applicable laws and regulations
 bull Income Tax Act 1967 Part II-Imposition and General Chracteristic of the Tax Section
 3 (Charge of income tax) Section 4 (Classes of income) Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 172 Legal authority
 bull Inland Revenue Board of Malaysia
 173 Legally required documents or records
 bull Receipt of payment maintained by company and IRB which normally can only be
 obtained from the company or from IRB with company authorisation
 174 Sources of information
 Government sources
 bull hasilgovmy (NY) Inland Revenue Board [online] Available at
 httpwwwhasilgovmygoindexphpkump=5ampskum=5ampposi=3ampunit=1ampsequ=2
 Non-Government sources
 bull Personal Communication 1
 bull Nor Shaipah Abdul Wahab (2015) Corporate Tax In Malaysia Revenue Collection And
 Enforcement Available at
 httpsworldconferencesnetproceedingsicssr2015full20paperIC2003520COR
 PORATE20TAX20IN20MALAYSIApdf
 175 Risk determination
 Overview of Legal Requirements
 All individuals earning above the statutory minimum salary and all business enterprises or
 companies earning a profit are required to pay income tax on a yearly basis All related
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 records and receipts must be maintained for inspection by the Inland Revenue Board
 staffinspector when requested
 Description of Risk
 There is the usual risk of tax avoidance or evasion via manipulation of the taxable amount
 (eg providing additional bonus amounts buying assets that can be deducted) All
 companies are required to conduct tax audit reports and are audited by tax companies
 ensuring transparency and that tax deduction takes place according to the tax regulations
 and rules All information relating to a companys tax payments can be found online and is
 transparent Between year 2000 and year 2013 the composition of direct taxes to the
 Malaysian governmentrsquos total revenue is made up by corporate tax at the largest followed
 by individual tax petroleum tax and others This trend is consistent and significant for the
 14-year period and is expected to continue for future years due to effective enforcement
 policy of the tax authority (Abdul Wahab 2015)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 176 Risk designation and specification
 Low risk
 177 Control measures and verifiers
 NA
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 TIMBER HARVESTING ACTIVITIES
 18 Timber harvesting regulations
 Any legal requirements for harvesting techniques and technology including selective cutting shelter
 wood regenerations clear felling transport of timber from felling site and seasonal limitations etc
 Typically this includes regulations on the size of felling areas minimum age andor diameter for
 felling activities and elements that shall be preserved during felling etc Establishment of skidding or
 hauling trails road construction drainage systems and bridges etc shall also be considered as well
 as planning and monitoring of harvesting activities Any legally binding codes for harvesting practices
 shall be considered
 181 Applicable laws and regulations
 bull Forest Enactment 1968 (Sabah En No 2 of 1968) - Section 28A and 28B
 bull Reduced Impact Logging (RIL) Operation Guide Book Code of Practice for Forest
 bull Harvesting in Sabah Malaysia 2009
 bull RIL Operation Guide Book Specifically for Crawler Tractor Use 2001
 bull Reference Manual for Timber Harvesting
 bull Operations in Commercial Class II Forest Reserves in Sabah 1996
 bull Environment Protection Enactment - Section 38
 Laws
 bull Reduced Impact Logging (RIL) Operation Guidebook - Code of Practice for Harvesting
 in Sabah Available at
 httpwwwfaoorgfileadmintemplatesrapfilesmeetings2012120503_reduced_im
 pactpdf
 bull Environment Protection Enactment 2002 Available at
 httpwwwsabahgovmyjpaslawsEPEEPE02pdf
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull RIL Operation Guide Book Specifically for Crawler
 bull Tractor Use 2001
 bull Reference Manual for Timber Harvesting Operations in Commercial Class II Forest
 Reserves in Sabah 1996
 182 Legal authority
 bull Sabah Forestry Department
 183 Legally required documents or records
 bull Sustainable Forest Management Licence Agreement (SFMLA) or Long Term Licence
 (LTL) conditions
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 bull Comprehensive Harvesting Plan (CHP)
 bull Approved Annual Work Plan (AWP)
 bull Field verification report-Borang SPKP RIL01
 bull Production records
 bull Daily felling record
 bull Letter of approval by SFD
 bull EIA
 bull Compartment record book
 bull Analysis of Permanent Sample Plots (PSP) data
 bull Compliance report
 bull Post-harvest Inventory
 bull Closing Inspection Report
 bull Records of silvicultural treatments
 bull Permanent Sample Plot Records
 bull Sustainable Forest Management Licence Agreement
 184 Sources of Information
 Government sources
 bull SFD Publications Forestry in Sabah Commemorative Edition In Celebration of the
 Sabah Forestry Department Centennial time capsule sealing (2005-2105)
 bull forestsabahgovmy (NY) Sabah Forest Department 2015 Available at
 httpwwwforestsabahgovmypress-release436-all-long-term-forest-licensees-to-
 be-certified-on-their-forest-management-under-any-internationally-recognised-and-
 accredited-system-director-of-forestry
 Non-government sources
 bull Personal Communication 1
 185 Risk determination
 Overview of Legal Requirements
 There are various means of control over timber harvesting operations in Sabah depending
 on the land status For PRFs State land and Alienated land all licensees must adhere to
 the following conditions as stipulated in the licence conditions
 i A licensee must register a Property Hammer Mark and the Property Hammer Mark must
 be stamped at the end of each log produced (natural forest) and per batch for plantation
 timber
 ii A licensee must incise each extracted log with a serial number
 (iii) A logging contractor must be registered with the SFD prior to commencing operations
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 (iv) The requirement to prepare daily harvesting records
 (v) Submission of Quarterly Logging Progress Report and Closing Inspection Report
 (vi) Prohibition of timber harvesting in steep slopes (25deg and above) and buffer zones as
 stipulated in the licence conditions
 The conditions of harvesting licence stipulate several protected species of timber that are
 prohibited from being harvested in PRF or Natural Forest Management Areas
 For an area involving PRF and Stateland only a licenced area is allowed for timber
 harvesting For alienated land timber can be felled for land clearance for agricultural
 purposes as the land is alienated land but no timber can be removed without royalty
 payment and with proper markings and thereafter issuance of Form IIB licence
 For selective logging Forest Reserves (SFMLALTL) there are additional harvesting
 controls including the use of Reduced Impact Logging and the operation will be guided by
 a Comprehensive Harvesting Plan which includes requirements relating to road
 construction directional felling and mapping trees for harvest For logging involving
 clearance for timber plantations or clearance of plantation timber inside forest reserves the
 SFMLA requires that a Plantation Development Plan be completed
 Description of Risk
 A small amount of harvesting is taking place in Permanent Forest in Sabah as the
 concessions are often degraded due to earlier logging Companies now often spend
 resources to restore the forest The FMUs are being monitored under the EIA requirements
 by the Forestry Department through onsite audits and aerial surveys carried out 1ndash2 times
 a year Sabah Forestry Department has 35 District Forestry Officers conducting audits paid
 for by the Forestry Department Field monitoring by the authorities is complicated by the
 remote locations of the forests being logged However the requirement is generally
 considered well-implemented (Personal communication 1) The most recent annual report
 from Sabah Forestry Department show an improvement in compliance with harvesting
 regulations According to Sabah Forestry Department the implementation of third party
 auditing on all long-term licensees has had a positive impact on enforcement This was
 introduced to ensure that forest activities comply with the terms and conditions of the
 Sustainable Forest Management License Agreements (SFMLAs)
 Requirements for SL AL and plantations are less stringent or absent
 As of December 2014 840000 ha of forest was certified and another 213000 ha is
 expected to be fully certified during 2015 (SFD 2015) Forest certification is seen as a
 cornerstone of the State Government Forest Policy and thus encouraged at State level EIA
 for Sabah is more widely and consistently implemented as there is no minimum threshold
 of land area meaning all harvesting project needs to conduct an EIA (personal
 communication 2) Sabah also has a dedicated department focused on the implementation
 of EIA namely the Sabah Environmental Protection Department (personal communication
 2)
 Risk Conclusion
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 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 186 Risk designation and specification
 Low risk
 187 Control measures and verifiers
 NA
 19 Protected sites and species
 International national and sub national treaties laws and regulations related to protected areas
 allowable forest uses and activities andor rare threatened or endangered species including their
 habitats and potential habitats Risk relates to illegal harvesting within protected sites as well as
 illegal harvest of protected species Note that protected areas may include protected cultural sites
 including sites with historical monuments
 191 Applicable laws and regulations
 bull Wildlife Conservation Enactment 1997-Section 9-24 25-39 40-53 and 54-63
 bull Biodiversity Enactment 2000 - Section 9 15 16 and 17
 bull Forest Enactment 19688 ndash sections 28A amp 28B
 bull Rhino Species Action Plan 2012-2016
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Orang Utan Action Plan 2012-2016
 bull Elephant Action Plan 2012 ndash 2016
 Laws
 bull Wildlife Conservation Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationWildlifeConservation19
 9728Regulations199829pdf
 bull Biodiversity Enactment 2000 Available at
 httpwwwwipointedocslexdocslawsenmymy055enpdf
 bull Rhino Species Action Plan 2012-2016 Available at
 httpwwwrhinoresourcecentercomindexphps=1ampact=refsampCODE=note_detailampid=
 1367738814
 bull EIA Guidelines for Logging and Forest Clearance Activities 2002
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
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 bull Orang Utan Action Plan 2012-2016 Available at
 httparchivempocorgmySummary_of_the_Orang_Utan_State_Action_Plan_28Sa
 bah_Wildlife_Department_2012_E28093_201629aspx
 bull Elephant Action Plan 2012-2016 Available at
 httpwwwmpocorgmyReview_of_Sabah_Elephant_Action_Plan_2012aspx
 192 Legal authority
 bull Sabah Cultural Board
 bull Sabah Forestry Department
 bull Sabah Wildlife Department
 bull Environment Protection Department
 193 Legally required documents or records
 bull Forest Management Plan
 bull Latest list of endangered rare and threatened species of flora and fauna
 bull Malaysian Red List (flora)
 bull IUCN Red List (fauna)
 bull List of protected species
 bull List of totally protected species
 bull Map depicting location of important cultural ecological economic or religious sites
 194 Sources of Information
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 bull Personal communication 7
 195 Risk determination
 Overview of Legal Requirements
 In Sabah there are numerous protected areas within and outside of forest reserves
 Protected areas inside forest reserves include those areas categorised as Class 1
 Protection Forest Reserve Class 6 Virgin Jungle Reserve and Class 7 Wildlife Reserve No
 logging is allowed in these reserves
 There are several protected species of timber that are prohibited from being harvesting in
 the Natural Forest Management zones of forest reserves
 Inside forest reserves Comprehensive Harvesting Plans (for selective logging) and
 Plantation Development Plan shall include which areas and which timber species cannot be
 felled Since 2012 this criterion is being enforced through random on-site audits by the
 Environmental Department
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 There are no requirements for the protection of species on forested state land or on
 alienated land
 Description of Risk
 RIL (Reduced Impact Logging) practices are supposed to be implemented for Natural
 Forest Management however according to the expert consultation only a handful of
 companies are in fact fully implementing RIL with most FMEs only partially implementing
 RIL
 Field monitoring by the authorities is complicated by forest logging often taking place
 remotely with inadequate enforcement capacity (Personal communication 1 2 and 7)
 In 2013 eight offences relating to logging protected areasprotected species in forest
 reserves were detected Commercial logging in protected areas is however rare (Personal
 communication 1)
 Based on the inadequate enforcement capacity this indicator is considered Specified risk
 Risk Conclusion
 This indicator has been evaluated as specified risk for the Permanent Forest Reserve
 Identified laws are not upheld consistently by all entities andor are often ignored andor
 are not enforced by relevant authorities
 196 Risk designation and specification
 Specified risk for the Permanent Forest Reserve
 NA for other timber sources
 197 Control measures and verifiers
 bull All legally protected areas (including species habitats) shall be included in the
 management plan or related documentation if required by the legislation
 bull Confirm that all legally established procedures for surveying managing and protecting
 endangered or threatened species within the management unit have been followed
 bull Review RIL implementation guidelines and reports of RIL implementation at forest
 level Verificiation of RIL implementation in the forest shall be confirmed and worked
 shall be intervied to confirm awareness of RIL requirements
 bull The Forest manager shall be able to identify and record any protected species in their
 area and where posibble to conduct inventory on number of species involved
 bull The satellite data from Global Forest Watch can give a first indication if harvesting is
 encroaching on protected areas
 bull WWF UNEP and other institutions provide guidance on biodiversity hotspots the
 locations of which should be referenced with concession location data
 bull A press review can also help to identify if a company has been involved in hunting of
 protected species or destruction of protected areas
 bull FSC or MTCS certificate
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 110 Environmental requirements
 National and sub-national laws and regulations related to the identification andor protection of
 environmental values including but not limited to those relating to or affected by harvesting
 acceptable level for soil damage establishment of buffer zones (eg along water courses open
 areas breeding sites) maintenance of retention trees on felling site seasonal limitation of
 harvesting time environmental requirements for forest machineries use of pesticides and other
 chemicals biodiversity conservation air quality protection and restoration of water quality
 operation of recreational equipment development of non-forestry infrastructure mineral exploration
 and extraction etc Risk relates to systematic andor large-scale non-compliance with legally
 required environmental protection measures that are evident to an extent that threatens the forest
 resources or other environmental values
 1101 Applicable laws and regulations
 bull Forest Rules 1969 ndash Rule 15
 bull Environmental Impact Assessment (EIA) Guidelines for Logging and Forest Clearance
 Activities 2002
 bull Environment Protection Enactment 2002-Sec12131420 and 37
 bull Environment Protection Order 2005 (Prescribed activities)
 bull Environment Protection (Environmental Impact Assessment) Order 2012
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 bull Forest Enactment 1968 Section 15 amp 24 and 28(A)
 Environmental Quality Act 1974
 Laws
 bull Forest Rules 1969 Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Environment Protection Order 2005 (Prescribed activities) Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Environmental Impact Assessment) Order 2012 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228PrescribedActivities28EnvironmentalImpactAssessment20052929pdf
 bull Environment Protection (Registration of Environmental Consultant) Rules 2005
 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationEnvironmentProtection
 200228RegistrationOfEnvironmentalConsultants200529pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull Environmental Quality Act 1974 Available at
 httpfaolexfaoorgdocspdfmal13278pdf
 1102 Legal authority
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 bull Environment Protection Department (EPD)
 bull Sabah Forestry Department (SFD)
 1103 Legally required documents or records
 bull Forest Management Plan
 bull Comprehensive Harvesting Plan
 bull Approved EIA Report
 bull The Agreement of Environmental -Conditions Mitigation Declaration
 1104 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1105 Risk determination
 Overview of Legal Requirements
 Under the Wildlife Conservation Enactment 1977 (Section 38) it is a requirement that the
 licensee of any area must first notify the Director of the Wildlife Department one month
 prior to harvesting
 Environmental Impact Assessments (EIAs) shall be conducted for logging areas greater
 than 500 hectares whether in PRF AL or SL and whether for selective logging or clearance
 for plantations and whether natural forest or planted timber Forest enterprises are
 required to fulfil this requirement prior to harvesting being conducted The sensitive areas
 are normally identified in the approved harvest map The Forest Resources Management
 (FRM) Division of the Sabah Forestry Department (SFD) determines if the harvesting area
 to be licensed is subject to an EIA requirement
 The Environmental Protection Department (EPD) evaluates the EIA report submitted for
 consideration by a registered environmental consultant and upon approval requires the
 licenseeland owner to sign an Agreement of Environmental Condition (AEC)Mitigation
 Declaration (MD)
 Forest Resource Management Division of Sabah Forest Department verifies that the EIA
 report has been approved by Environmental Protection Department prior to the issuance of
 the harvesting licence
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 Logging of some areas below 500 ha may also be subject to environmental requirements if
 the area is deemed to be particularly sensitive by the EPD In some cases an EIA may be
 required for such logging
 Description of risk
 In Sabah and Sarawak most forest conversion projects do produce EIAs In Sabah it is
 estimated that about 80 of oil palm plantations submit EIAs for new plantings and some
 companies apply for EIAs retrospectively (after the forest has been felled) Around 90 of
 EIAs submitted are eventually approved with a number of mitigation measures prescribed
 However in practice there is considerable non-compliance with mitigation due to
 ambiguities regarding the implementation of these measures [] The environmental
 authorities face a number of challenges in enforcing the mitigation measures highlighted
 above They recognize that streams and slopes identified by 150k scale maps
 inadequately represent the reality on the ground However the maximum fine for non-
 compliance is limited (in Sabah this is only RM20000 per compliance audit visit) Such
 fines are hardly a deterrent when the additional revenue gained by noncompliance can be
 in the order of hundreds of millions of ringgit Sabahrsquos EPD has only 13 enforcement
 officers to monitor more than 300 active projects (Lim 2013)
 According to Lim risks thus exist where harvesting takes place on areas meant to be
 converted to agriculture that often do not comply with environmentally required harvesting
 regulations eg riparian zones HCVs slopes
 Similar risks may apply to selective logging of natural forest as well as harvesting in
 plantations and on agricultural land
 Based on the available information the risk for this indicator has been assessed as
 specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1106 Risk designation and specification
 Specified risk
 1107 Control measures and verifiers
 bull Ensure an EIA has been prepared for any area greater than 500 ha
 bull Conduct on-site visit to confirm logging has been done in conformance with the EIA If
 not avoid purchasing
 bull Review Environmental monitoring compliance reports prepared by the EPD Annual
 compliance reports but it is not always completed for all companies every year
 bull FSC or MTCS certificate
 111 Health and safety
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 Legally required personnel protection equipment for persons involved in harvesting activities use of
 safe felling and transport practice establishment of protection zones around harvesting sites and
 safety requirements to machinery used Legally required safety requirements in relation to chemical
 usage The health and safety requirements that shall be considered relate to operations in the forest
 (not office work or other activities less related to actual forest operations) Risk relates to
 situationsareas where health and safety regulations are consistently violated to such a degree that
 puts the health and safety of forest workers at significant risk throughout forest operations
 1111 Applicable laws and regulations
 bull Occupational Safety and Health Act 1994-Section 16 29 30 and 31
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement SFMLA
 bull Labour Ordinance (Sabah Cap 67)-Section 118
 bull Workmens Compensation Act 1952 (Act 273)
 bull Employees Social Security Act 1969
 bull RIL Operation Guide Book Third Edition 2009 (Chapter 2 amp 4)
 bull Factories and Machineries Act 1967
 bull Pesticides Act 1974-Section 28-30
 bull Guidelines on occupational safety and health in logging operations
 Laws
 bull Occupational Safety and Health Act 1994 Available at
 httpwwwiloorgdyntravaildocs1628Occupational20Safety20and20Health
 20Act20199420-20wwwagcgovmypdf
 bull Employeesrsquo Social Security Act 1969 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920-20wwwagcgovmypdf
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=48066ampp_country=MY
 Sampp_count=199
 bull Employees Provident Fund Act 1991 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Pesticides Act 1974-Section 28-30 Available at
 httpwwwecolexorgecolexledgeviewRecordDetailsjsessionid=F6843ED0274B1BA
 2FD007560EE5296D3id=LEX-FAOC013354ampindex=documents
 bull Factories and Machineries Act 1967 Available at
 httpwwwdoshgovmyindexphpenlist-of-documentsacts26-03-factories-and-
 machinery-act-1967-revised-1974-acts-139file
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 bull Labour Ordinance (Sabah Cap 67)-Section 118 Available at
 httpwwwsabahlawcomLabour_Ordinancehtm
 1112 Legal authority
 bull Department of Occupational Safety and Health Malaysia
 bull Labour Department
 bull Sabah Forestry Department
 bull Social Security Department (SOCSO)
 1113 Legally required documents or records
 bull Safety and health records
 bull Safety policy and procedure
 bull Meeting minutes by safety and health Committee
 bull Records on equipment and maintenance
 bull Accident record
 bull Notification of accident Dangerous occurrence Occupational poisoning and
 Occupational disease
 bull FD Certificate of Identity
 1114 Sources of information
 Government sources
 bull doshgovmy (NY) Department of Occupational Safety and Health Malaysia Available
 at httpwwwdoshgovmy
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Annual report on injury rate in the forestry sector
 Non-Government sources
 bull Personal Communication 1
 bull Personal Communication 2
 1115 Risk determination
 Overview of Legal Requirements
 The Occupational Safety and Health Act 1994 and regulations have the principal objective
 of providing for the prevention of harm to all employees at work These include
 bull Active management commitment A policy statement that reflects commitment to the
 health and safety of employees employers and others
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 bull Hazard identification and control A systematic identification of hazards to employees in
 the workplace including appropriate controls
 bull Information training and supervision Systems in place to ensure workers have the
 training or supervision to do the work safely and efficiently
 bull Accident reporting and investigation Investigation and documentation of accidents
 relating to employees in the workplace
 bull Emergency procedures A plan covering procedures during emergencies which may
 occur on the job
 The Act places duties on employers self-employed people and employees to ensure that
 their work activities do not harm themselves or other people For forest operations other
 people includes visitors people passing the operation and the general public who may be
 in the vicinity of an operation
 Under the Act employers are required to provide and maintain a safe working
 environment provide and maintain facilities for the safety and health of employees
 ensure that machinery and equipment are safe for employees ensure that working
 arrangements are not hazardous to employees provide procedures to deal with
 emergencies that may arise while the employees are at work and provide information
 instruction training and supervision as is necessary
 Employers have general duties that relate to the management of particular hazards eg
 working at heights above three meters activities under raised objects earthworks and
 excavations harmful noise cleaning maintenance and repair of machinery protective
 structures of self-propelled plant employment of young persons Refer to Section 15 Part
 IV OSHA 1994
 Employers have a duty to maintain keep clean and provide access to the following
 facilities sufficient for the place of work washing facilities toilets drinking water first-
 aid equipment facilities for employees who become ill at work facilities for changing and
 storing clothes facilities for meals lighting emergency exit plans
 Description of Risk
 According to the sources reviewed and stakeholders consulted there is still a lack of
 awareness of health and safety requirements amongst forest enterprises particularly by
 small business ownersprivate land owners Common examples include on-site workers
 seldom wearing protective equipment lack of first aid kit and no strict enforcement of this
 requirement (personal communication 1 and 2)
 Based on the description of risk the indicator is considered Specified for all sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1116 Risk designation and specification
 Specified risk
 1117 Control measures and verifiers
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 bull Monitoring on use of Personal Protective Equipment (PPE) by site workers through
 record on issuance of PPE and site visit
 bull Checking on Health and Accident records
 bull Quarterly reports on direct employment in the logging and wood processing sectors
 through Shuttle Returns No IV V and VIII
 bull Annual report on direct employment in management and administration of the forest
 resources
 bull Review
 o Policy statement
 o Work permit for foreign workers if any
 o Employee Provident Fund (EPF)
 o Social Security Organization (SOSCO)
 o Records of insurance policies
 o Occupational Safety and health Committee
 o FD Certificate of Identity
 bull FSC or MTCS certificate
 112 Legal employment
 Legal requirements for employment of personnel involved in harvesting activities including
 requirement for contracts and working permits requirements for obligatory insurances requirements
 for competence certificates and other training requirements and payment of social and income taxes
 withhold by employer Furthermore the points cover observance of minimum working age and
 minimum age for personnel involved in hazardous work legislation against forced and compulsory
 labour and discrimination and freedom of association Risk relates to situationsareas where
 systematic or large scale noncompliance with labour andor employment laws The objective is to
 identify where serious violations of the legal rights of workers take place such as forced underage
 or illegal labour
 1121 Applicable laws and regulations
 bull Industrial Relations Act 1967- Sec4 and 13
 bull Employment Act 1955-Sec8
 bull Trade Unions Act 1959 (Act 262)
 bull Labour Ordinance-Cap67
 bull Employees Provident Fund Act - Part V Section 42 45
 bull Employees Social Security Act 1969 - Section 3
 bull National Wage Consultative Council Act 2011 (section 23 24)
 bull Minimum Wage Order 2012
 bull Clause 34 and 37 of the Sustainable Forest Management Licence Agreement
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 Laws
 bull Industrial Relations Act 1967 Available at
 httpwwwiloorgdynnatlexdocsELECTRONIC4806699440F1841123767MYS480
 66pdf
 bull Employment Act 1955 Available at
 httpwwwiloorgdynnatlexdocsWEBTEXT4805566265E55mys01htm
 bull Trade Unions Act 1959 (Act 262) Available at
 httpmyhosmohrgovmyeAktaakta_jheksTRADE_UNION_ACT_195920(ACT20
 262)pdf
 bull Employees Provident Fund Act - Part V Section 42 45 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=43880ampp_country=MY
 Sampp_count=199
 bull Employees Social Security Act 1969 - Section 3 Available at
 httpwwwiloorgdyntravaildocs1626Employees2720Social20Security20A
 ct20196920
 bull National Wage Consultative Council Act 2011 (section 23 24) Available at
 httpwwwiloorgdyntravaildocs1506National20Wages20Consultative20Cou
 ncil20Act20201120-20malaysianlawmypdf
 bull Minimum Wage Order 2012 Available at
 httpwwwiloorgdynnatlexnatlex4detailp_lang=enampp_isn=96034ampp_country=MY
 Sampp_count=199
 bull Workmenrsquos Compensation Act 1952 Available at
 httpmyhosmohrgovmyeAktaakta_sosialAkta20Pampasan20Pekerja20195
 220(Akta20273)pdf
 1122 Legal authority
 bull Department of Labour Sabah
 bull KWSP (EPF)
 bull Perkeso (Socso)
 1123 Legally required documents or records
 bull Employement records
 bull Insurance records
 bull Payment records
 bull Records of number of people employed
 bull SFMLA
 bull Work permits for foreign workers
 1124 Sources of information
 Government sources
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 bull minimumwagesmohrgovmy (NY) Minimum wage website [online] Available at
 httpminimumwagesmohrgovmy
 bull perkesogovmy (NY) The official Website of social Security Organisation [online]
 Available at httpwwwperkesogovmyen
 bull kwspgovmy (NY) Agency under the Ministry of Finance Malaysia [online] Available
 at httpwwwkwspgovmyportalenwebkwsphome
 Non-government sources
 bull Liaw E Vijendran Henry R (2011) Country Report Malaysia ILO Training Workshop
 on Labour Law Reforms ILO Standards and Trade Union Agenda Bangkok 08-12
 August 2011 STIEU-BWI and MYTUC Accessed 24 February 2015 at httpactrav-
 coursesitciloorgena3-52648a3-52648-part-materialcountry-
 reportsmalaysiaat_downloadfile
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 1125 Risk determination
 Overview of Legal Requirements
 Rights and benefits are mostly covered in the Employment Act 1955 which includes
 wages maternity benefit working hours and paid leave
 - Section 8 of the Employment Act 1955 and Section 5 of the Industrial Relations Act
 1967 (IRA) prescribe the inclusion in the individual workerrsquos employment contract any
 condition restricting the rights of workers to organize or join a union and participate in
 its lawful activities Sections 5 and 7 of the Industrial Relations Act 1967 list Unfair
 Labour Practices such as intimidation dismissal or threat of dismissal for joining a
 trade union or becoming an office bearer discrimination against a union member in
 regard to employment promotion conditions of employment and working conditions
 However the IRA also states explicitly that an employer may dismiss demote transfer
 or refuse to promote a worker on other grounds
 - Establishment of unions is allowed only when approved by the Management of an FME
 before being registered by the industry Unions are not common in FMEs The
 Malaysian Trade Union Act guarantees the right to form or participate in trade union
 activities but it restricts the right to strike calling for socially responsible behaviour
 Strikes are extremely rare in Malaysia for several reasons including strong demand in
 the labour market and the Governments promotion of industrial harmony (summary
 of information provided by Liaw and Henry 2011)
 Description of Risk
 Although the laws of Malaysia do not discriminate against migrant workers in practice the
 rights of migrant workers are not protected workers suffer from non-payment of wages
 wrongful deduction of wages to cover work permits long working hours sub-standard
 living conditions no insurance coverage travel documents being withheld by employers
 and unfair dismissal Precarious workers ndash in most cases migrant workers ndash are effectively
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 excluded from joining unions enjoying equal benefits in collective bargaining and other
 benefits eg pension funds social insurance etc (Liaw and Henry 2011) Double
 accounting is an issue as well as withholding passports benefits etc The presence of
 illegal workers often signifies that other labour-related laws are ignored For example the
 quality of the housing and amenities available to fieldworkers often falls short of the
 standard prescribed by law (Lim 2013 p 27)
 In Sabah issues with sub-contractors have been found in relation to FMEs illegally
 employing short-term workers without documentation and contracts (forest pass
 immigration papers employment contract) Since regular control visits by the authorities
 have been introduced this risk has been reduced However the risk is still considered
 Specified (personal communication 2)
 The risk is specified for all sources of timber
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1126 Risk designation and specification
 Specified risk
 1127 Control measures and verifiers
 bull Conduct thorough review of employment records and relevant documents and when
 required conduct field verification
 bull For high risk migrant workers interviews with workers shall confirm receipt of wages
 (and that wages have not been deducted to cover work permits) legal working hours
 adequate living conditions insurance and that travel documents are not being withheld
 by employers
 bull Review the records of number of people employed
 - Compliance Report
 - SFMLA
 - Work permits for foreign workers
 bull FSC or MTCS certificate
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 THIRD PARTIESrsquo RIGHTS
 113 Customary rights
 Legislation covering customary rights relevant to forest harvesting activities including requirements
 covering sharing of benefits and indigenous rights
 1131 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1132 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1133 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
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 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1134 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1135 Risk determination
 Overview of Legal Requirements
 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of cattle
 or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
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 g usual rights of way for men or animals from rivers roads or houses to any or all of the
 above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
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 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 According to available sources there are examples where Natives wanting to register
 native land have been wrongfully informed by the Lands and Survey Department about the
 procedure The wrong forms have instead been provided with the result that communities
 have given up their land Courts have ruled that mistakes have been made and should be
 corrected by the Lands and Survey Department but according to a local social NGO this
 has not yet taken place (personal communication 4)
 Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly consult
 forest communities ndash has resulted in communities losing their customary rights to land
 when it is gazetted as forest reserve or other protected area or when it is alienated for
 development projects including logging (Toh and Grace 2006) In early 2015 a ruling was
 made by the High Court that a proposed alienation of land was withdrawn because the
 Lands and Survey Department had not given sufficient notice to the Natives claiming
 native land under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1136 Risk designation and specification
 Specified risk
 1137 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 114 Free prior and informed consent
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 Legislation covering ldquofree prior and informed consentrdquo in connection with transfer of forest
 management rights and customary rights to the organisation in charge of the harvesting operation
 1141 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull Native Court (Native Customary Laws) Rules 1995
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at
 httpwwwlawnetsabahgovmyLawnetSubsidiaryLegislationNativeCourts199228
 NativeCustomaryLaws199529pdf
 1142 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1143 Legally required documents or records
 bull Long term timber licence agreement
 bull Sustainable Forest Management License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 1144 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1145 Risk determination
 Overview of Legal Requirements
 Unlike in Peninsular Malaysia the Sabah Land Ordinance has specific provisions to address
 the regulation of the native customary land rights related to FPIC
 Clearance of natural forest for plantations requires the consent of the community NCR
 laws impose fines (sogit) for transgressions such as unlawful entry into a protected forest
 and for clearance (without consent of the community) of forest areas with NCR claims
 Discussion consultation and consent from Natives are required if NCR or claims of NCR
 exist In Sabah Native courts are empowered to try offences and determine the level of
 compensation required (Lim 2013)
 SFMLALTL holder or its appointed consultant conducts Social Baseline Survey of the
 licensed area during the preparation of a 10-year Forest Management Plan to identify or
 get details of the population and area of the existing village within the Licensed Area
 Description of Risk
 Despite the Land Ordinance requiring communities to be informed through a formal notice
 of land being allocated to FMEs this has failed to happen In early 2015 a ruling was made
 by the High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express 15)
 Risk exists for native people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1146 Risk designation and specification
 Specified risk
 1147 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions
 bull The absence of conflicts over customary rights is a good verifier to determine how well
 customary rights are respected in a given case
 bull Newspaper reviews and interviews can be part of the set of verifiers to assess the
 situation
 bull Stakeholder consultation shall confirm that customary rights are observed during
 harvesting activities
 bull FSC or MTCS certificate
 115 Indigenoustraditional peoplesrsquo rights
 Legislation that regulates the rights of indigenoustraditional people as far as itrsquos related to forestry
 activities Possible aspects to consider are land tenure right to use certain forest related resources
 or practice traditional activities which may involve forest lands
 1151 Applicable laws and regulations
 bull Land Ordinance 1930 (Sabah Cap68)
 bull Native Court Enactment 1992
 bull Forest Enactment 1968 (Part IV Section 41)
 bull UN Declaration on Rights of Indigenous Peoples 2007
 bull State Cultural Heritage (Conservation) Enactment 1997
 bull Native Court (Native Customary Laws) Rules 1995
 bull Sustainable Forest Management Licence Agreement ndash Clause 23
 bull Environmental Protection Enactment 2002
 Laws
 bull Land Ordinance 1930 (Sabah Cap68) Available at httpsabahgovmyphbwp-
 contentuploads201105LandOrdinancepdf
 bull Native Court Enactment 1992 Available at
 httpwwwsabahgovmymlghnativecourtsenactment1992pdf
 bull Forest Enactment 1968 Available at httpfaolexfaoorgdocspdfmal10907pdf
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 bull State Cultural Heritage (Conservation) Enactment 1997 Available at
 httpwwwlawnetsabahgovmyLawnetSabahLawsStateLawsCulturalHeritage28
 Conservation29Enactment1997pdf
 bull Native Court (Native Customary Laws) Rules 1995 Available at httpwwwgavel-
 publicationscomassetstoc9789833519330pdf
 1152 Legal authority
 bull Native court
 bull Sabah Forestry Department
 bull Lands and Surveys Department
 1153 Legally required documents or records
 bull Records of consultation with natives
 bull Long term timber licence agreement
 bull Sustainable Forest Mangement License Agreement
 bull Record on decision by the Civil Court and Native Court
 bull Contract agreement with local communities with use rights for use of land
 bull Established Native Customary Rights
 1154 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-government sources
 bull Lim Teck Wyn (2013) Malaysia Illegalities in Forest Clearance for Large-Scale
 Commercial Plantations [online] Forest Trends Available at httpwwwforest-
 trendsorgpublication_detailsphppublicationID=4195
 bull Toh S M and Grace K T (2006) Understanding forest tenure in South and Southeast
 Asia Case study Sabah Forest Ownership [online] FAO Available at
 ftpftpfaoorgdocrepfao009j8167ej8167e10pdf
 bull Dailyexpresscommy (2015) Natives must be told rules court [online] Daily Express
 2015 Available at httpwwwdailyexpresscommynewscfmNewsID=96067
 bull Personal Communication 4
 1155 Risk determination
 Overview of Legal Requirements
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 Native customary rights (NCR) are accepted as a source of law in Malaysiarsquos constitution
 and have been upheld as valid by the courts The specifics of customary laws vary among
 the dozens of tribal communities in Malaysia but several general principles have
 widespread application A community (kampung) claims general rights over its traditional
 territory (wilayah adat) up to one dayrsquos walk from the main settlement The territory is
 defined along natural boundaries such as streams and ridges
 Native customary rights covers
 a land possessed by customary tenure
 b land planted with fruit trees when the number of fruit trees amounts to fifty and
 upwards to each hectare
 c isolated fruit trees and sago rotan or other plants of economic value that the
 claimant can prove to the satisfaction of the Collector were planted or upkept and
 regularly enjoyed by him as his personal property
 d grazing land that the claimant agrees to keep stocked with a sufficient number of
 cattle or horses to keep down the undergrowth
 e land that has been cultivated or built on within three years
 f burial grounds or shrines
 g usual rights of way for men or animals from rivers roads or houses to any or all of
 the above
 Within a community individual fields (ladang) and orchards (dusun) are assigned to
 families belonging to the community that originally cleared the forest and planted the
 area Certain areas (particularly village water catchments) are zoned as protected forest
 (hutan tagal) which is subject to various controls with clearance not permitted It is
 accepted that outsiders may enter the unprotected parts of a communityrsquos territory for
 hunting or the collection of forest produce However clearance of natural forest for
 plantations requires the consent of the community Fines (sogit) can be imposed for
 transgressions such as unlawful entry into a protected forest and for forest clearance
 without the consent of the community In Sabah and Sarawak native courts are
 empowered to try offences and determine the level of compensation required (Lim 2013)
 Communities can gain communal property rights through applying for an indigenous
 reserve This differs from communal title in that the community cannot transfer these
 rights to other parties There are also restrictions on land use and a Board of Trustees
 must be established to manage the indigenous reserve (Toh and Grace 2006) Communal
 titles are given out to a group of Natives with attached rules as to use ie no individual
 title to be issued specific land size allocation per family specific crop to be grown and to
 be managed by a Board of Trustees
 Under Section 13 of the Sabah Land Ordinance it is specifically provided that upon receipt
 of any application for unalienated country land it shall be the duty of the Collector to
 publish a notice calling upon any claimant to native customary rights in such land who is
 not yet in possession of a registered documentary title to make or send in a statement of
 his claim within a date to be specified in the notice If no claim is made the land shall be
 dealt with as if no such rights existed
  53 Timber Legality Risk Assessment ndash Malaysia - Sabah
 Temporary Occupation Licences (TOL) are not allowed to be issued on areas with Native
 Customary Right (NCR) claims described under the Land Ordinance
 Sustainable Forest Management License Agreements (SFMLA) Long Term License (LTL)
 holder or its appointed consultant must conduct a Social Baseline Survey of the licensed
 forest area during the preparation of a 10-year Forest Management Plan to identify or get
 details of the population and area of the existing village within the Licensed Area Local
 community and native people living within and adjacent to the SFMLA area have free
 access to the forest area for hunting or fruit collection as well as using the forest
 enterprises facilities such as school and clinic They are also allowed to practice the Tagal
 and Sogit system along the river (a traditional way of fish farming) Ownership in forest
 reserves is not permitted and to formalize the presence of communities in forest reserves
 Sabah Forestry Department has introduced the use of Occupation Permits (OPs) Although
 the community participates in deciding the duration of and total area covered by the
 permit the final decision remains with Sabah Forestry Department (Toh and Grace 2013)
 The Director of Forestry may exempt Natives from payment of royalties through the
 issuance of Form IIA license for any of the following forest produce taken from State land
 and Alienated land the construction or repair of a dwelling house the construction of
 fences and temporary huts on any land lawfully occupied the construction or repair of
 native boats the upkeep of fishing stakes and landing places firewood to be consumed
 for domestic purposes or the construction and upkeep of clinics schools community
 halls places of worship bridges and any work for the common benefit (including for
 traditional medicine purposes) of the native inhabitants of the kampong
 Description of Risk
 There are examples where Natives wanting to register native land have been wrongfully
 informed by the Lands and Survey Department about the procedure The wrong forms
 have instead been provided with the result that communities have given up their land
 Courts have ruled that mistakes have been made and should be corrected by the Lands
 and Survey Department but according to a local social NGO this has not yet taken place
 (personal communication Lanash Thanda)
 - Insufficient notice given of gazettal of areas gazettal ndash as well as failure to properly
 consult forest communities ndash has resulted in communities losing their customary rights to
 land when it is gazetted as forest reserve or other protected area or when it is alienated
 for development projects (Toh and Grace 2006) In early 2015 a ruling was made by the
 High Court that a proposed alienation of land was withdrawn because the Lands and
 Survey Department had not given sufficient notice to the Natives claiming native land
 under Section 13 of the Sabah Land Ordinance (Daily Express
 httpwwwdailyexpresscommynewscfmNewsID=96067)
 Risk exists for indigenous people losing their right to ancestral land despite recognized
 legislative rights to keep this land Several court cases are ongoing but there is still need
 for changed practices when allocating FMEs Thus the risk is considered specified for all
 timber sources
 Risk Conclusion
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 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1156 Risk designation and specification
 Specified risk
 1157 Control measures and verifiers
 bull Documents or records of consultations with local communities for any land or rights
 dispute resolutions A community use zone (CUZ) can be set aside for communal use
 bull Absence of conflict and practice of self-determination is a first verifier of established
 Indigenous Peoples rights
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 TRADE AND TRANSPORT
 116 Classification of species quantities qualities
 Legislation regulating how harvested material is classified in terms of species volumes and qualities
 in connection with trade and transport Incorrect classification of harvested material is a well-known
 method to reduceavoid payment of legality prescribed taxes and fees Risk relates to material
 traded under illegal false statements of species quantities or qualities This could cover cases where
 this type of false classification is done to avoid payment of royalties or taxes or where trade bans on
 product types or species are implemented locally nationally or internationally This is mainly an
 issue in countries with high levels of corruption (CPIlt50)
 1161 Applicable laws and regulations
 bull Forest Enactment 1968 Part IA Part III-Section 24C amp 27
 bull Forest Rules 1969 (Rule 3)
 bull Director or Forestry Circular FD 212010 (Removal Pass for Plantation Logs) - SLAL
 bull State Forest Rules Second schedule (premium rate) Third schedule (royalty rate)
 Fourth schedule (forest premium and cess) Fifth schedule (liquidated damages)
 Laws
 bull Sabah Forest Enactment 1968 Available at
 httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 1162 Legal authority
 bull Sabah Forestry Department
 1163 Legally required documents or records
 bull Records of payment
 bull Form IIB (a license to take forest produce on prepayment of royalty)
 bull Timber Disposal Permit
 bull Removal Pass
 1164 Sources of information
 Government sources
 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
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 bull Personal communication 1
 bull Expert consultation conducted by NEPCon in Malaysia from 2015-2016
 1165 Risk determination
 Overview of Legal Requirements
 The Organisation must incise each extracted log with a serial number before transport The
 Organisation shall record all production of natural and plantation logs based on volume or
 weight and submits records to District Forest Officer for the issuance of Transit Pass and
 submits monthly production reports to the District Forestry Officer The Organisation must
 register the Property Hammer Mark for sawmillplymill processing and incise a serial
 number on all logs for sawmill processing The Organisation must stamp all logs
 transported for sawmillplymill processing to an approved stumping area with Property
 Hammer Mark
 District Forestt Officer records all productions of plantation logs based on the number of
 logs or volume as in the Removal Pass
 The Transit Pass requirement in Sabah TLAS does not describe requirements related to the
 actual classification of species volumes and qualities However on the Removal Pass
 species and volumes are indicated with royalty payment based on volume species and
 type of logging (RILnon-RIL class helicopter-logging)
 Description of Risk
 Volumes and species are controlled at Forest Department Control Check points and no
 timber is removed without going through the check points along the road However there
 is a reported risk of incorrect classification of timber (Personal communication 1 and
 Expert Consultation 2015-16))
 There is no royalty payable for rubberwood and the incentive for false declaration is low
 However shipments that are declared to be ldquorubberwoodrdquo might actually be some other
 species
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1166 Risk designation and specification
 Specified risk
 1167 Control measures and verifiers
 bull Random samples of shipments should be assessed and verified to be of the species
 quality and quantity specified
 bull Verification of the Removal Pass to ensure that the species and volumes are indicated
 with royalty payment correctly
 bull FSC or MTCS certificate
  57 Timber Legality Risk Assessment ndash Malaysia - Sabah
 117 Trade and transport
 All required trading permits shall exist as well as legally required transport document which
 accompany transport of wood from forest operation Risk relates to the issuing of documents
 permitting the removal of timber from the harvesting site (eg legally required removal passes
 waybills timber tags etc) In countries with high levels of corruption these documents are often
 falsified or obtained by using bribery In cases of illegal logging transport documents from sites
 other than the actual harvesting site are often provided as a fake proof of legality with the harvested
 material
 1171 Applicable laws and regulations
 bull Forest Rules 1969 - Rule 15(1)
 bull Director of Forestry Circular FD 212010 Issuance of Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 Laws
 bull Forest Rules 1969 - Rule 15(1) Available at
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 bull Director of Forestry Circular FD 212010 Issuance of
 bull Removal Pass for Plantation Logs
 bull Director of Forestry Circular FD 312013 (Handling of rubber wood (log) from
 Alienated Land)
 1172 Legal authority
 bull Sabah Forestry Department
 1173 Legally required documents or records
 The following documents are required
 bull Daily felling and extraction form
 bull Log summary record
 bull Removal pass
 bull Timber disposal permit
 bull Log tracking system
 bull Check scale form
 bull Export declaration form
 bull Log Arrival Book kept at the mill by the SFD used RPs are stamped as Used Removal
 Pass
 1174 Sources of information
 Government sources
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 bull forestsabahgovmy (NY) Sabah Forestry Department- Official portal Available at
 httpwwwforestsabahgovmydiscoverpoliciesforest-legislation
 bull flegtvpamy (NY) Malaysia-EU FLEGT VPA Available at
 httpwwwflegtvpamysabah-tlas
 Non-Government sources
 bull Hoare (2015) Illegal Logging and Related Trade The Response in Malaysia [online] A
 Chatham House Assessment Energy Environment and Resources Available at
 httpswwwchathamhouseorgsitesfileschathamhousefieldfield_document201501
 21IllegalLoggingMalaysiaHoarepdf
 bull Personal communication 1
 bull Personal communication 2
 1175 Risk determination
 Overview of Legal Requirements
 The movement of all commercial logs is regulated by Rule 15(1) of the Forest Rules 1969
 which requires that all timber to be transported must be accompanied by a Removal Pass
 (RP) upon payment of the royalties to the government or a Transit Pass for transportation
 of logs from the extraction area to the royalty assessment area All logging trucks must
 also be registered with the Sabah Forest Department
 Prior to transportation of logs the SFD checks the following
 bull Logs bear Property Hammer Marks
 bull Logs bear Forestry Department Inspection Mark
 bull Logs bear Forestry Department Revenue Hammer Mark
 bull All logs have species symbol and serial number incised at both ends
 bull Timber Disposal Permit (TDP) which provides details of logs including the concession
 where the logs were extracted the serial number log specification by species log
 diameter and length date of scaling and reference to the royalty payment receipt
 One Removal Pass (RP) per truck will be issued which will indicate the TDP numbers
 covered by the TDP and the name of the receiving mill When the truck arrives at the mill
 logs trucks and RPs are recorded by the SFD in the log Arrival Book kept at the mill and
 the used RPs are stamped as Used Removal Pass
 Relevant records and documentspermits must be available at forest enterprises
 DFO issues Timber Disposal Permit (TDP) and Form IIB
 Forest RangerForester issues Removal Pass (RP)
 ITP (PF) Licensee is only allowed to extract planted trees from compartments approved in
 the Annual Work Plan Licensee records all production of plantation logs based on volume
 or weight and submits records to DFO for the issuance of Transit Pass
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 The licensee must register Property Hammer Mark for sawmillplymill processing District
 Forest Officer records all production of plantation logs based on the number of logs or
 volume as in the Removal Pass
 Forest RangerForester checks that relevant statutory charges for all logs transported from
 the stumping point to the millport of loading have been collected and all logs bear Sabah
 Forest Department Revenue Hammer Mark (except for weighed logs which are randomly
 marked) and are accompanied by a Removal Pass
 Sabah has a paper-based tagging system and a Removal Pass system that follow the logs
 and allow for the logs to be traced from the forests to the mills The Removal Pass system
 is integrated into the States revenue collection system
 Description of Risk
 As the Removal Passes are paper documents this makes the process of tracking timber
 slow and cumbersome The manual Removal Pass system is robust and can prevent
 massive fraud that could result from a centralized electronic system (Personal
 communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1176 Risk designation and specification
 Low risk
 1177 Control measures and verifiers
 NA
 118 Offshore trading and transfer pricing
 Legislation regulating offshore trading Offshore trading with related companies placed in tax havens
 combined with artificial transfer prices is a well-known way to avoid payment of legally prescribed
 taxes and fees to the country of harvest and considered as an important generator of funds that can
 be used for payment of bribery and black money to the forest operation and personnel involved in
 the harvesting operation Many countries have established legislation covering transfer pricing and
 offshore trading It should be noted that only transfer pricing and offshore trading as far as it is
 legally prohibited in the country can be included here Risk relates to situations when products are
 sold out of the country for prices that are significantly lower than market value and then sold to the
 next link in the supply chain for market prices which is often a clear indicator of tax laundry
 Commonly the products are not physically transferred to the trading company
 1181 Applicable laws and regulations
 bull Malaysia Income Tax Act 1967-Sec140A
 bull Income Tax (Transfer Pricing) Rules 2012
 bull Income Tax (Advance Pricing Arrangement) Rules 2012
 Laws
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 bull Malaysia Income Tax Act 1967 Available at
 httpwwwkpmgcommykpmgpublicationstax22a0053htm
 bull Income Tax (Transfer Pricing) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 bull Income Tax (Advance Pricing Arrangement) Rules 2012 Available at
 httpwwwhasilgovmypdfpdfamMalaysianAPAGuidelines2012pdf
 1182 Legal authority
 bull Inland Revenue Board Malaysia
 bull Malaysian Investment Development Authority (MIDA)
 1183 Legally required documents or records
 Although there is no specific transfer pricing documentation requirements in the MITA the
 general provision in the MITA (specifically Section 82) requires taxpayers to maintain
 appropriate documentation to support their transactions Such records must be retained
 for a period of seven years
 Including
 bull Company details ndash Ownership structure company organisational chart and operational
 aspects of the business
 bull Transaction details ndash Summary of the related party transactions pricing policy price
 breakdown terms of the transaction economic conditions at the time of the
 transaction and any independent comparable transactions and
 bull Determination of armrsquos-length price ndash Selection of pricing methodology functional
 analysis and comparability analysis
 1184 Sources of information
 Government sources
 bull hasilgovmy (2012) Transfer Pricing Guidelines 2012 [online] IRBM Available at
 httpwwwhasilgovmypdfpdfamMalaysianTransferPricingGuidelines2012pdf
 Non-Government sources
 bull deloittecom (2012) Malaysia Country Highlight Deloitte [online] Available at
 httpsditsdeloittecomJurisdiction37
 bull deloittecom (2012a) Malaysia International Tax and Business Guides by Deloitte
 [online] Available at
 httpswww2deloittecomcontentdamDeloitteglobalDocumentsTaxdttl-tax-
 malaysiaguide-2016pdf
 bull eoi-taxorg (2012) Malaysian Advance Pricing Arrangement Guidelines [online]
 Available at httpwwweoi-taxorgjurisdictionsCAagreements
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 bull pwccom (2012) International transfer pricing [online] Report by Price Waterhouse
 Coopers Available at
 httpdownloadpwccomiepubs2012_international_transfer_pricingpdf
 bull The Malaysian digest (2013) [online] Available at
 httpmalaysiandigestcomnews174742-lawyers-in-taib-video-expose-to-face-police-
 probe-answer-misconduct-chargeshtml
 1185 Risk determination
 Overview of Legal Requirements
 Malaysia has exchange of information relationships with 73 jurisdictions through 73 DTCs
 and 1 TIEA (eio-taxorg 2012)
 In Malaysia Multinational Enterprises involved in transfer pricing must be able to provide
 adequate documented proof to support their transfer pricing policies Under the self-
 assessment system the taxpayer is responsible for clearing any alleged non-compliance
 with transfer pricing legislation A general anti-avoidance provision under subsection
 140(1) of the Income Tax Act 1967 (ITA as amended) empowers the Director General
 (DG) to disregard certain transactions which he believes have the direct or indirect effect
 of altering the incidence of tax and make adjustments as he thinks fit to counteract the
 effects of such transactions Section 140 will also be applied in the adjustment of transfer
 prices Section 140 allows the DG to disregard transactions believed not to be at armrsquos
 length and make the necessary adjustments to revise or impose tax liability on the
 persons concerned Under subsection 140(6) the said non-armrsquos length dealings include
 transactions between persons one of whom has control over the other and between
 persons both of whom are controlled by some other person
 Upon a tax audit or enquiry taxpayers must substantiate that their transfer prices have
 been determined in accordance with the arms length principle as prescribed under the
 Transfer Pricing Rules 2012 and Guidelines Control measures or factors that trigger the
 Inland Revenue Board (IRB) to carry out a transfer pricing audit include outstanding tax
 enquiries sustained losses use of tax havens fluctuations in profits from year to year
 third-party information and instances where a company has not been tax audited in the
 past six years
 Recently the Malaysian IRB issued a new requirement relating to transfer pricing in the
 Corporate Income Tax Return Form (Form) for 2014 This new check-the-box disclosure
 as to whether transfer pricing documentation has been prepared is a sign of the increasing
 focus and scrutiny on transfer pricing matters by the IRB in particular whether mandatory
 documentation requirements have been met Previously taxpayers were required to
 disclose whether transfer pricing documentation had been prepared only if they received a
 Form MNE 12011 (Form MNE) from the IRB
 As the IRB is intensifying its efforts on transfer pricing through audits this revision to the
 Form can be seen as a further indicator of transfer pricing being an area of priority now
 and in the imminent future Not satisfying the IRBs mandatory requirements carries
 substantial tax risks that an appropriate analysis and documentation exercise can help
 avoid
 Description of Risk
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 To date no legal cases concerning transfer pricing have been decided by the Malaysian
 courts However a few cases have recently gone to court and are awaiting hearing Most
 of the cases involving disputes on transfer pricing issues have been settled out of court
 and the details have not been published Since the transfer pricing guidelines were issued
 in Malaysia in July 2003 the MIRB has set up a team at its head office that specialises in
 transfer pricing audits This has been further enhanced with the establishment of separate
 transfer pricing teams in the various tax audit assessment branches of the MIRB across
 the country Most of the tax officers have experience handling tax investigations and tax
 audits The officers are continually updating their knowledge through dialogues with other
 tax administrations in the region in addition to participating in training conducted by
 foreign and international tax authoritiesbodies such as the OECD (Deloitte 2012
 Deloitte 2012a)
 In 2013 the Al-Jazeera television network aired an exposeacute on transfer pricing in Malaysia
 The exposeacute focused on the sale of forested land in Malaysia to foreigners and highlighted
 the existence of strategies to avoid real property gains tax by under-declaring the true
 value of and having the full value transferred offshore The case took place in Sarawak
 but as the legal requirements are the same in all of Malaysia and the general level of
 corruption in Malaysia Peninsular indicates a risk that transfer pricing also could take place
 in Sabah
 Risk Conclusion
 This indicator has been evaluated as specified risk Identified laws are not upheld
 consistently by all entities andor are often ignored andor are not enforced by relevant
 authorities
 1186 Risk designation and specification
 Specified risk
 1187 Control measures and verifiers
 bull Determine if the company has any subsidiary operating in a known tax haven
 bull Review internal invoicing to determine whether the prices used were comparable to
 market prices
 bull Review transfer pricing documentation to prove market price-based transactions
 119 Custom regulations
 Custom legislation covering areas such as exportimport licenses product classification (codes
 quantities qualities and species)
 1191 Applicable laws and regulations
 bull Customs Act 1967 [Act 235]
 bull Customs (Prohibition of Export) Order 2012
 bull Customs (Prohibition of Imports) Order 2012
 bull Forest Enactment 1968
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 bull Forest Rules 1969
 Laws
 bull Customs Acts 1967 [Act 235] Available at
 httpswwwmytradelinkgovmydocuments101790Customs-act
 bull Customs Export Prohibition Order (1998) Available at
 httpwwwverticorgmediaNational20LegislationMalaysiaMY_Customs_Prohibitio
 n_Exports_Order_Schedule3pdf
 bull Customs Import Prohibition Order Available at
 httpwwwenvgojprecycleyugairegpua_20121231_PU28A29490-
 LaranganImportFinal[Warta311212]pdf
 bull Sabah Forest Enactment 1968 - httpfaolexfaoorgdocspdfmal10907pdf
 bull Forest Rules 1962 -
 httpwwwsarawakforestrycompdflawsthe_forest_rulespdf
 1192 Legal authority
 bull Sabah Forest Department
 bull Customs Department
 1193 Legally required documents or records
 bull Import Licence and Import Permit (JK 69) from State Forestry Department
 bull Removal Pass
 bull LogTimber Arrival Book
 bull Export Permit issued by the State Forestry Department
 bull Customs Form K2
 1194 Sources of information
 Non-Government sources
 bull Personal communication 2
 1195 Risk determination
 Overview of Legal Requirements
 Imports
 All products listed in the Customs (Prohibition of Imports) Order 2012 require an Import
 Licence and Import Permit (JK 69) from SFD prior to importation into Sabah For imported
 logs it is a requirement that prior written approval from the Director of Forestry Sabah
 has been obtained before registration and a licence being issued
 All imports of logs veneer and sawn timber must also be inspected by the SFD under the
 Fees Enactment 1981 As with other domestically sourced timber all imported timber
  64 Timber Legality Risk Assessment ndash Malaysia - Sabah
 moved from a Port of Discharge to mills licenced by the SFD must be covered by a
 Removal Pass ndash with details of the imported timber recorded in the Log Arrival Book
 Exports
 Exporters of certain round logs timber and timber products must pay export royalties as
 provided in the Forest Rules 1969
 HS Codes 44 and 94
 Any companyperson engaged in the export of timber under these HS Codes must be
 registered and licensed by SFD Registered and licenced companiespersons are issued
 with a registration and export licence A timber export permit is issued by SFD to these
 personscompanies upon satisfaction of all export requirements The Second Schedule of
 the Customs (Prohibition of Exports) Order 2012 lists the timber and timber products that
 require an export licencepermit from SFD prior to export
 HS Codes 47 and 48 (pulp and paper)
 Exporters under these codes must make a declaration using Customs Export Declaration
 Form K2 and submit it to the Customs Department for final clearance of exports
 Description of Risk
 Importation of slipper cut logs from Indonesia has been banned Cases exist of slippers
 being smuggled across the border by boat and mixed with local Malaysian timber in the
 production of timber products
 There is a risk of illegal timber smuggled from Indonesia being mixed with the Malaysian
 supply chain however the custom regulation is considered to be well implemented
 (Personal communication 2)
 Risk Conclusion
 This indicator has been evaluated as low risk Identified laws are upheld Cases where
 lawregulations are violated are efficiently followed up via preventive actions taken by the
 authorities andor by the relevant entities
 1196 Risk designation and specification
 Low risk
 1197 Control measures and verifiers
 NA
 120 CITES
 CITES permits (the Convention on International Trade in Endangered Species of Wild Fauna and
 Flora also known as the Washington Convention) Note that the indicator relates to legislation
 existing for the area under assessment (and not eg the area from which CITES species are
 imported)
 1201 Applicable laws and regulations
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 bull International Trade in Endangered Species Act 2008 (Act 686) Available at
 httpwwwunodcorgresclddocumentinternational-trade-in-endangered-species-
 act-2008_htmlInternational_Trade_in_Endangered_Species_Act_2008pdf
 bull Customs Act 1967 [Act 235] Available at
 httpssimplymalaysiafileswordpresscom201110act-235-customs-act-1967pdf
 bull Customs (Prohibition of Exports) Order 2012 Available at
 httpwwwenvgojprecycleyugairegpua_20121231_LaranganExportpdf
 1202 Legal authority
 bull Malaysian Timber Industry Board (MTIB)
 Note State Forestry Department SFD will soon become the Licencee for CITES in Sabah
 date has yet to be announced
 1203 Legally required documents or records
 bull CITES Export or re-Export permit issued by MTIB
 1204 Sources of information
 Non-Government sources
 bull forestlegalityorg (NY) Forest Legality Alliance Risk Tool ndash Malaysia [online]
 Available at httpwwwforestlegalityorgrisk-toolcountrymalaysiatab-
 management [assessed 23 February 2015]
 bull unepwcmcorg (2013) CITES Tree Species [online] Available at httpwwwunep-
 wcmcorgmedialibrary201307107a9ef9feTrees_CITES_listed_updated_July_2013
 pdf
 bull citesorg (NY) CITES Country Profile Malaysia [online] Available at
 httpwwwcitesorgengcmsindexphpcomponentcpcountryMY
 bull speciesplusnet (NY) Species+ Database [online] Available at
 httpwwwspeciesplusnet
 bull checklistcitesorg (NY) CITES Species Checklist [online] Available at
 httpchecklistcitesorgsearchcountry_ids[]=127ampcites_appendices[]=Iampcites_ap
 pendices[]=IIampcites_appendices[]=IIIampoutput_layout=alphabeticalamplevel_of_listing=0amp
 show_synonyms=1ampshow_author=0ampshow_english=1ampshow_spanish=1ampshow_french
 =1ampscientific_name=Plantaeamppage=1ampper_page=20amplocale=en
 bull Barden A Awang Anak N Mulliken T Song M (2000) Heart of the Matter -
 Agarwood Use and Trade and CITES Implementation for Aquilaria malaccensis
 [online] Available at httpwwwtrafficorgpublicationsheart-of-the-matter-
 agarwood-use-and-trade-and-cites-implemehtml
 bull Teck Wyn L Soehartono T Hin Keong C (2004) Framing the Picture An
 assessment of Ramin trade in Indonesia Malaysia and Singapore [online] TRAFFIC
 Southeast Asia Available at httpwwwillegal-
 logginginfoitem_singlephpit_id=126ampit=document
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 bull Teck Wyn L Awang Anak N (2010) Wood for the Trees - A review of the Agarwood
 Trade in Malaysia [online] TRAFFIC Southeast Asia Available at
 httpwwwacademiaedu812244Wood_for_the_Trees_A_Review_of_the_Agarwood_
 Trade_in_Malaysia
 bull Gratzfeld J Tan B (2008) Agarwood - saving a precious and threatened resource
 [online] Botanic Gardens Conservations International Available at
 httpwwwbgciorgresourcesarticle0576
 bull citesorg (2004) Proposal for the inclusion of Gonystylus spp (Ramin) [online]
 Available at httpwwwcitesorgcommoncop13raw_propsID-Raminpdf
 1205 Risk determination
 Overview of Legal Requirements
 Malaysia acceded to CITES in 1977 The export of goods made from Ramin or
 KarasGaharu (Agar) and Dalbergia wood is governed by CITES Commercial Regulations
 under Appendix II
 As the Management Authority for timber species in Sabah MTIB is responsible for the
 issuance of export import and re-export permits for the CITES listed timber species
 Ramin or KarasGaharu wood originating from Malaysia The Ministry of Natural Resources
 and Environment (NRE) is the Scientific Authority under CITES To legally export either
 Ramin or Karas wood operators will need to work with these bodies For the export of
 Ramin a CITES export permit application must be made directly to MTIB and NRE while
 for Agarwood productsKaras (either woodchip or Agarwood oil) exports are subject to the
 approval of the company quota made in advance States apply for export quotas of
 AgarwoodKaras before applying for the CITES permit Other operators wanting to import
 and re-export products made with these materials from these trees will need a similar
 permit to re-export before these goods reach their final destinations
 Description of Risk
 Importing countries have contacted the MTIB to verify the authenticity of the CITES
 documents and thereby several of cases of false CITES permits have been detected which
 shows that there is a risk of fraud with CITES permits
 The risk is considered Specified due to the risk of using false CITES certificates
 Risk Conclusion
 This indicator has been evaluated as specified risk for all CITES species Identified laws are
 not upheld consistently by all entities andor are often ignored andor are not enforced by
 relevant authorities
 1206 Risk designation and specification
 Specified risk for all CITES species
 1207 Control measures and verifiers
 The authenticity of CITES permits should be verified by MTIB MTIB can be contacted by
 email
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 121 Legislation requiring due diligencedue care procedures
 Legislation covering due diligencedue care procedures including eg due diligencedue care
 systems declaration obligations and or the keeping of trade related documents legislation
 establishing procedures to prevent trade in illegally harvested timber and products derived from such
 timber etc
 1211 Applicable laws and regulations
 NA
 1212 Legal authority
 NA
 1213 Legally required documents or records
 NA
 1214 Sources of information
 NA
 1215 Risk determination
 NA
 1216 Risk designation and specification
 NA
 1217 Control measures and verifiers
 NA
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 Annex I Timber source types
 The table Timber Source Types in Malaysia ndash Sabah identifies the different types of sources of
 timber it is possible to find is possible in the country of origin
 lsquoTimber Source Typersquo is a term used to describe the different legal sources of timber in a
 country in order to allow a more detailed specification of risk The Timber Source Type is used
 to clarify
 bull which forest types timber can be sourced from legally
 bull what the legal requirements are for each source type and
 bull if there are risks related to certain source types and not others
 Timber Source Type can be defined by several different characteristics It may be based on the
 actual type of forest (eg plantation or natural) or other attributes of forests such as
 ownership management regime or legal land classification In this context Timber Source
 Types are defined and discerned using the following characteristics
 a Forest type - refers to the type of forest such as plantation or natural tropical forest or
 mixed temperate forest Often the clearest differentiation is between natural forest and
 plantations
 b Spatial scale (RegionArea) - relating to meaningful divisions of a nation However in
 some cases the assessment may be carried out at national level where that allows the
 risk assessment to establish risk at a meaningful level Eg a small country with
 uniform legislation and a uniform level of risk in all areas of the country as national
 level assessment may be enough In case there are significant differences in the legal
 framework or legality risks between different types of ownership (eg public forest
 private forest industrial forest) between different type of forest (eg natural forest
 and plantations) andor between different geographical regions the conformance risk
 evaluation shall specify these differences when specifying the risk and apply the
 appropriate control measures
 c Legal landforest classification - refers to the legal classification of land Focus is on
 land from where timber can be sourced and this could entail a number of different legal
 categories such as eg permanent production forest farm land protected areas etc
 d Ownership - Ownership of land may differ in a country and could be state private
 communal etc Ownership of land obviously have impacts on how land can be managed
 and controlled
 e Management regime - Independently of the ownership of the land the management of
 forest resources may differ between areas Management may also be differentiated as
 private state communal or other relevant type
 f License type - Licenses may be issues to different entities with a range of underlying
 requirements for the licensee A license might be issued on a limited area limited
 period of time and have other restrictions and obligations Examples could be a
 concession license harvest permit community forestry permit etc
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 TIMBER SOURCE TYPES IN MALAYSIA - SABAH
 Forest type Region
 Area
 Legal Land
 Classification
 Ownership Management
 regime
 License
 Permit Type
 Description of source type
 Natural
 Forest
 National Permanent
 Forest Reserve -
 FM
 State State (via
 private
 concession)
 Harvest
 permit or
 license
 1a Timber from this source includes timber
 from rdquonatural forestrdquo (ie selective logging)
 management areas
 1b Timber from this source originates in areas
 of natural forest being cleared as part of a
 timber plantation concession (ie concession for
 the clearance of natural forest for conversion to
 monoculture timber plantations)
 Permanent
 Forest Reserve
 ndash Protected area
 State State Harvest
 permit or
 license
 2 Generally no timber sourcing is permitted
 from protected areas (including National Parks
 and Wildlife Sanctuaries)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 3 Permits for clearance of natural forest are
 given to private companies who have the rights
 to log the area but do not have ownership rights
 to the land (the land is zoned for possible future
 use for agriculture housing etc but no private
 title to the land has yet been issued)
 Alienated land Private Private Harvest
 permit or
 license
 4 Permit for clearance of natural forest for
 private use (this almost always results in the
 forest being cleared for non-forest use such as
 agriculture)
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 Timber
 plantations
 National Alienated land Private Private
 Harvest
 permit or
 license
 5 Native or exotic timber species (eg Acacia
 Eucalyptus Latex Timber Clones Rubberwood)
 from timber plantations are seldom established
 on private land (this land is usually more
 profitably used for growing oil palm or rubber
 primarily for latex ndash not primarily for timber)
 State land State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 6 Timber plantations are very rarely established
 on state land However timber plantations
 established on forest reserves that have since
 been excised and have had their status changed
 to ldquostate landrdquo could have timber plantations on
 them
 Permanent
 Forest Reserve
 State State (Via
 private
 concession)
 Harvest
 permit or
 license
 7 Timber plantations (eg Acacia Eucalyptus
 Latex Timber Clones Rubberwood) are often
 established in forest reserves
 Agricultural
 areas (eg
 rubber
 plantations)
 National Alienated land Private Private Harvest
 permit or
 license
 8 Timber from private rdquoagriculturalrdquo estates
 mainly consists of rubberwood from rubber
 plantations that are being cleared for oil palm or
 for another rotation of rubber (ie grown
 primarily for latex and not primarily for timber)
 State land State State
 (harvesting
 permit)
 Harvest
 permit or
 license
 9 Similarly to (8) timber from agriculture on
 stateland includes rubberwood harvested from
 rubber plantations
 Permanent
 Forest Reserve
 State State
 (Harvesting
 permit)
 Harvest
 permit or
 license
 10 Very occasionally there are small
 agricultural rubber plantations (ie planted
 primarily for latex) in PFR that can be harvested
 for their timber the same was as in (7)
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 NEPCon (Nature Economy and People Connected) is an international
 non-profit organisation that builds commitment and capacity for
 mainstreaming sustainability Together with our partners we foster
 solutions for safeguarding our natural resources and protecting our
 climate
 NEPCon | wwwnepconorg | infonepconorg
 FSCTM A000535 | PEFC09-44-02 |
 wwwnepconorgsourcinghub
 Supporting Legal Timber Trade is a joint project run by NEPCon
 with the aim of supporting timber-related companies in Europe
 with knowledge tools and training in the requirements of the EU
 Timber Regulation Knowing your timberrsquos origin is not only good
 for the forests but good for business The joint project is funded
 by the LIFE programme of the European Union and UK aid from
 the UK government
 Supporting Legal
 Timber Trade
 About
 This risk assessment has been developed with funding from
 FSCTM FSC is not otherwise associated with the project
 Supporting Legal Timber Trade For risk assessment conducted
 according to the FSC-STD-40-005 ONLY entries (or information)
 that have been formally reviewed and approved by FSC and are
 marked as such (highlighted) can be considered conclusive and
 may be used by FSC candidate or certified companies in risk
 assessments and will meet the FSC standards without further
 verification You can see the countries with approved risk
 assessment in the FSC document FSC-PRO-60-002b V2-0 EN
 List of FSC-approved Controlled Wood documents 2015-11-04
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