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2 4 to English translation Duke University Press All rights
reservedPrinted in the United States of America on acid-free paper
@ Designedby C. H. Westmoreland Typeset in Trump Medieval with
Jaeger DailyNews display by Tseng Information Systems, Inc. Library
of CongressCataloging-in-Publication ata appear on the last printed
page of thisbook.The first edition was published in German as
Legalitiit un Legitimitiitby uncker und Humblot, with all rights
reserved 1932 uncker undHumblot, Munich and Leipzig. Carl Schmitt s
untitled comments onLegalitiit un Legitimitiit appeared in a volume
of his essays, titled Verfas-sungsrechtliche Aufsiitze aus den
[ahren r924 r954: Materialien zu einerVerfassungslehre. These
comments were first published in German, with

ll rights reserved 1958 uncker und Humblot GmbH, Berlin.
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TRANSLATOR S PREF CE

Much of the current interest in Carl Schmitt centers on
hiscontribution to political theory during the Weimar
Republic.However, Schmitt was by training and by inclination a
legaltheorist, a fact reflected in his work from this period. Not
onlydoes he focus on issues where politics and law naturally
intersect, such as those involving the nature and limits of
constitutional government; but his mode of argumentation is also
decidedly legal even in those essays that do not address
legalquestions directly. The legal cast of Schmitt's political
theory,moreover, is deeply steeped in the Continental
particularlyGerman legal tradition, which deviates in important
respectsfrom the Anglo-American one.Because Schmitt was primarily
writing for a German audience, and one with some knowledge of
German law, he couldassume that the reader had a sufficient
understanding of thedistinctive features of this tradition as well
as of how the Weimar Constitution constituted both a continuation
and a departure from it. Also, writing in the midst of a political
crisis,Schmitt could assume that the reader was familiar with
majorpolitical, social, and economic developments and with themain
currents of thought, including his own, on how to respond to the
pressing problems of the Weimar Republic.

In preparing the translation, however, I assumed that
theintended reader does not have in-depth knowledge in all ofthese
areas. Compensating for the abstractness of Schmitt'spresentation,
I have included explanatory notes discussing aspects of the Weimar
context, which provide an unstated background to the work. My aim
in doing so is not to argue for oragainst Schmitt's position, but
rather to provide readers withinformation that may aid them in
understanding and evaluating Schmitt's argument. The translator's
notes are placed inbrackets to distinguish them from
Schmitt's.Among the explanatory notes are a number concerning
thetranslation of particular terms. Given the frequent referencesto
the institutions of government, both in Schmitt's text and

Translator's Preface ix
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in my notes, it is best to address issues regarding the
translation of these terms at the outset. Some terms appear
commonly in English and are thus best left in the original
German.This is clearly the case, for example, with the term Reich I
empire or imperial ), referring to national level of governmentand
its institutions, which Americans would term federal/'and Kaiser,
or emperor. Other terms offer additional reasonsfor special
treatment. Because in English the terms Reich andund might both be
translated as federal/' even though theyrefer to different
institutions in distinct time periods, I havedecided to leave the
following terms in the original German:Reichstag (federal
parliament), Bundesrat (federal chamber in

the Reich and post-World War II periods), and Reichsrat fe -eral
chamber in the Weimar period). Another advantage indoing so is that
this will distinguish general references to parliaments from
specific references to the German legislature.Two of the Weimar
system's high courts, the Staatsgerichts-hof (state court) and the
Reichsgericht (high court for civiland criminal cases), have no
clear English equivalents. Sincethey are often left in the original
German, the same is donehere as well. I translate the other
institutions of the nationalgovernment, the Reichspriisident,
Reichskanzler, and Reichs-regierung as President, Chancellor, and
Reich government, respectively. Finally, the term Land might be
rendered state/'as in the i ty American states. But the German term
Staat isalso translatable as state and has a rich history of its
own;Schmitt, along with many others, is inclined to deny the
statusof a state to a Land (plural, Lander . To avoid potential
confusion, therefore, Land lunitalicized) will be left in the
originalGerman.I have also made some minor changes in the text of
Schmitt'swork and added some additional materials. In regard to
theformer, I have replaced Schmitt's often long and
sometimessketchy references in the main body of the text with an
authordate system of citation. In the corresponding bibliography,
Ihave attempted whenever possible to verify Schmitt's references,
render them more complete, and, in some cases, identify more
accessible editions of the works cited. This shouldhelp the reader
interested in consulting Schmitt's sources.However, readers should
be aware that I was not able to iden-

x Translator's Preface
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tify all of Schmitt s quotations and verify or supplement all
ofhis sources.For the convenience of the reader who would like to
followthe original text, I have included page breaks from the
original1932 edition as well as from the 1958 second edition, which
isfrequently used by scholars. Each set of page breaks appears
inbrackets, with the year of publication before the page
number,each separated by a slash. For example, the beginning of
page43 from the original edition is marked as [1932/43], and
thestart of page 300 of the second edition is marked as
[1958/300].A translation of Schmitt s untitled commentary on
egalitynd egitimacy from the second edition is included in this
vol-

ume as an afterword. These comments are potentially signifi-cant
because Schmitt discusses his motivation for writing thework, its
reception in Weimar, and the way the current Ger-man constitution,
the Basic Law, addresses some of his pri-mary concerns. Two further
additions are an index to Schmitt stext and an appendix with
translations of the articles of theWeimar Constitution that Schmitt
cites.

Many persons contributed to the completion of this book.Miriam
Angress, Valerie Millholland, and Pam Morrison pa-tiently
shepherded the project through various stages of thepublication
process. Paul Betz, John McCormick, GeorgeSchwab, and two anonymous
reviewers shared their helpful re-actions to the entire manuscript.
Susanne Degenhert, RainerForst, Oliver Lepsius, Chris Thornhill,
Eric Warshaw, and Mi-chael Wieczorrek helped with a number of
difficult terms,while the Holcombe Academic Translation Trust
providedgenerous financial assistance. Finally, Janet Smith and
EthanMcGinnis Seitzer supplied timely and much needed
distrac-tions.

Translator s Preface xi
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IDENTIFYING OR EXPLOITING TH

PARADOXES OF CONSTITUTIONAL

DEMOCRACY

n Introduction to Carl Schmitt segality nd egitimacyJOHN P.
McCORMICK

Carl Schmitt s egality and egitimacy is an invaluable artifact
from the most notorious crisis in the history of constitutional
democracy.1 It is also a critical yet often overlooked conduit in a
century-long debate over the legitimacy of the ruleof law that
raises perennial issues concerning the stability ofparliamentary
government. Schmitt composed and publishedthe book in 1932 as
Germany s Weimar Republic (1919-33) staggered through its final
crisis-one characterized by devastating economic depression and
often violent political disorder?Schmitt, who has since become
recognized as the last century sforemost reactionary thinker/
dissected the Weimar Constitution, identifying it as both the
source of the near-civil-war circumstances plaguing the Republic
and as a possible solution tothem as well. He claimed that while
the parliamentary, liberal,and legalistic aspects of the 1919
constitution may have exacerbated Germany s problems, the
presidential, democratic, andpopularly legitimate component might
actually solve them.

Whether Schmitt s prescriptions proved to be simply inadequate
to the severity of the crisis or intentionally and successfully
accelerated the Republic s demise in 1933 has been a controversial
question for years.4 Certainly, Schmitt s subsequentendorsement of
National Socialism has made the case difficultfor those who portray
him as merely a diagnostician of the immediate circumstances, whose
practical intention, if he had


	
8/12/2019 Legality and Legitimacy

12/209

one at all, was to save the Republic. No matter what
Schmitt'smotives in 1932 may have been, the ideas of Legality
andLegitimacy were intimately entwined with political
realitybecause he advised powerful conservative cabinet
ministers,most notably the aristocrats Kurt von Schleicher and
Franzvon Papen. Indeed, it is quite possible that one or both
conveyed Schmitt's thoughts to President Paul von Hindenburg;we
know for sure that the aides of Schleicher and Papen wereciting
Legality nd Legitimacy in support of various politicaland legal
strategies throughout the last year of the Republic.5Beyond the
immediate Weimar context, Legality and Legiti-m cy holds a critical
place in intellectual debates over theability of liberal- or
social-democratic regimes to secure substantive legitimacy through
legal procedures. f legitimacy requires compliance with authority
on grounds other than themere threat of sanction or the simple
force of habit, then whydo people obey the law? Max Weber first
raised the issue atthe start of the Weimar Republic in the Economy
and So-cial Norms and Sociology of Law sections of his posthumously
publishedEconomy and Society. Weber left ultimatelyunsubstantiated
his claim that rational-legal authority stoodalongside traditional
and charismatic authority as an independent type of legitimacy? The
status of legal authority wasrendered even more precarious by
Weber's professed doubtsover the efficacy or even continued
existence of rationalformal law as the nineteenth century state
governed by theliberal rule of law, the Rechtsstaat was eclipsed by
the administrative or welfare state, the Sozialstaat.8 Finally, in
hislater writings Weber ascribed superior democratic legitimacyto a
directly elected president over the party-dominated
andbureaucracy-dependent parliament.9 Hence Germany's greatest
social scientist and leading public intellectual, who hadhimself
contributed to the framing of the Weimar Constitution, bequeathed
to the nation's first attempt at a constitutional parliamentary
democracy these serious hesitations overits analytical consistency
and historical possibility.10 Thesehesitations would not be lost on
Carl Schmitt.

The potentially problematic relationship of legality and
legitimacy continued to haunt German political thought throughout
Germany's second attempt at constitutional democracy,the Federal
Republic. t persistently emerged in all of the major

xiv John P McCormick
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works of its greatest political philosopher and social
theorist,Jfugen Habermas, until finally occupying the central place
inhis recent magnum opus, eyond Facts nd Norms. 2 Habermas would go
to great lengths to show that the substance ofrational-legal
legitimacy consists in the participation of citizens in the
formulation of legal and constitutional norms, andnot in, as Weber
suggested, their belief in such norms or, asSchmitt averred, their
collective acclamation or rejection ofthem. Habermas has often
found Schmitt lurking behind arguments that, on the one hand,
insist on the homogeneousconcrete will of a demos that preexists
and takes priority overlegal or constitutional arrangements/3 or
that, on the otherhand, posits a purely formalistic apparatus that
does not takeinto account the moral-practical reason
institutionalized inand carried out by legal procedures.14More
generally, Schmitt's Legality nd Legitimacy raisesmany questions
that often prove awkward for liberals, constitutionalists, and even
democrats who understand themselvesto be committed to the rule of
law. To count off a minor litanyof such questions: When does law
reflect the popular will to theextent that those over whom it is
exercised can be said to haveauthored or at least consented to it?
Is it when law is elevatedto unchangeable or remotely accessible
constitutional norms?Or do statutes produced by a parliament
satisfy such conditions? f so, can simple majorities lay claim to a
general willor are supermajorities required to do so? f the content
of lawis decided by a majority of the people's representatives, is
itconsensually binding on as much as 49 percent of the population,
or does it merely serve the 5 percent's coercion of them?On what
grounds could any vote short of parliamentary unanimity meet the
standards of legitimacy? Moreover, percentages notwithstanding, the
party compromise and bargainingthat plainly characterize the
legislative formulation of law suggest little connection with a
general will. Might not the proclamations of a more unitary
institution like the president, generally elected, better reflect a
broader popular will?Schmitt poses some deeper, even existential
problems for liberal democracy as well. A rule-of-law regime
founded on completely formal or procedural standards, for example,
allowsparties that are avowed enemies of the law to help
formulateand apply that law thereby opening the way for its
abuse.

Introduction xv
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Furthermore law placed in the service of democratically
responsive policies of regulation and redistribution
necessarilydescends into arbitrariness and incoherence. Schmitt
suggeststhat the new legal policies of the latest party or
interest-groupcoalition that formulated them constitute a kind of
revolutionapproximating an illegitimate assault on the very
structure ofstate and society. All of these problems can be solved,
Schmittclaims, by admitting that there are preconstitutional and
prelegal substantive values or concrete decisions to which
appealsmight be directed when the formal rules of a liberal- or
socialdemocratic regime collide or appear vulnerable. If such
substantive criteria indeed prove available, then these, and notthe
law itself, as liberals hope, are the source of the
regime'slegitimacy.

Granted the profundity of these questions, it is fairly
astounding that egality nd egitimacy has not appeared in
Englishbefore now. Consider its place as r) first-person testimony
tohistorical disaster or a blueprint for it, 2) a crucial link
between intellectual figures as widely influential as Weber
andHabermas and 3) an inconvenient reminder of the difficult
relationship of democracy and the law. Jeffrey Seitzer's
excellenttranslation now makes available to Anglophone audiences
thiswork that most blatantly exposed and perhaps most shamelessly
exploited the apparent paradox of legality and legitimacyin
twentieth-century political theory and practice. In the bookitself
Schmitt asserted that the problem of legality and legitimacy must
be interrogated both historically and conceptually LL rs). My
ensuing remarks in this introduction are organized precisely along
these lines.

The Conservative Stab in the Back?Schmitt and the Sabotage of
the Republic

The collapse of the Weimar Republic is often understood asa case
of antidemocratic forces exploiting formal legal andconstitutional
procedures for their own advantage. NationalSocialism, so the story
goes, gained success in Germany bygarnering sufficient popular
support through legal means soas to seize, suspend, and destroy the
very legislative apparatus that brought them to power. In other
words, the Nazis

xvi John P. McCormick


	
8/12/2019 Legality and Legitimacy

15/209

gained power legally, just as Schmitt in Legality and Legiti-m
cy prophesied that they or the Communists would. Moregenerally,
this thesis supposedly illustrates the inherent weakness of regimes
based on the rule of law. Notwithstanding itspowerful resonance in
narratives about the viability of constitutional democracy in the
twentieth century, this may in factbe a gross mischaracterization
of the historical record.15 In thisbrief sketch of the context of
Legality and Legitimacy I hopeto draw attention to extralegal
machinations that contributedas much or more to the demise of the
Weimar Republic thanthe fragile nature of the rule of law.

While ultimately a devastating year for the Republic,16 1932was
a profitable one for the forty-four-year-old Carl Schmitt.The
book-length version of The Concept of the Political firstpublished
in essay form in 1927, appeared early in the year.17The
friend-enemy theory of politics and the state that it espoused
garnered significant attention and was reviewed widelyin the
scholarly and popular presses. Schmitt held an academicposition at
the Handelhochschule, a school of administrationand management in
Berlin. Even i it was not the appointmentin a prestigious law
school to which the ambitious lawyer aspired, it did allow him to
reside in the capital. Thus situated,Schmitt could continue to
advise government officials on political and legal matters, as he
had been serving the cabinet ofChancellor Heinrich Bruning. But, as
the events of the year unfolded, Schmitt would be drawn more deeply
into current affairs and would interact more intimately with
statesmen thanhe ever had before.

In April, President Hindenburg, the former Field Marshallof the
Army, was returned to office in a two-round electoralvictory over
Adolf Hitler. But Hitler, head of the National So-cialist Party
NsDAP), garnered a surprising 37 percent of thevote. Combined with
its already intimidating physical presence-the party's Storm
Troopers sA) and Security Forces ss)outnumbered the German army
more than four to one-thenew electoral muscle of the NSDAP was
disquieting for the conservatives attempting to govern the nation
in these days ofeconomic depression and political unrest. For
several years,conservative elites at various levels of the Reich
had beenplaying a dangerous game: they generally looked the other
wayas the Nazis beat down the more hated Communists and at-

Introduction xvii
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tempted to intimidate the rival Social Democratic elementsin the
country sometimes even encouraging such activity.But now the NSDAP
proved to be a power in its own right. OnMay 30, in the first
effort at appeasing the party, conservative ministers ousted
Bruning, who was unpopular with theNazis, and began relaxing
restrictions on the party s paramilitary wings, the SA and ss. The
ministerial cabal also hoped thatBruning s dismissal would lead to
a new, more wide-ranging,pan-conservative governing coalition.When
that did not materialize, the new Chancellor, Franzvon Papen,
attempted to solve both the Nazi and Communistthreats by using the
emergency-decree powers granted to President Hindenburg by Article
48 of the Weimar Constitution.The first Weimar President, Friedrich
Ebert, ruled throughemergency decree to address economic crises and
armed revoltin the early years of the Republic. By 1932, most of
the elitesaround Hindenburg wished to use such decrees simply to
institute their preferred policies, which were at odds with thoseof
many of the duly elected members of the Reichstag Papen,along with
Interior Minister Wilhelm von Gayl, would haveliked to have
suspended parliament indefinitely and amendedthe constitution to
empower an aristocratic upper house andrestrict the franchise in
significant ways. The influential Defense Minister, General Kurt
von Schleicher, feared that suchdrastic measures would convert an
already violent social situation into all-out civil war. After all,
over one and a half millionpeople were enlisted in paramilitary
groups of one kind or another spanning the political spectrum. To
avoid a revolution,Schleicher and his aides, Colonel Erich Marcks
and ColonelEugen Ott with whom Schmitt consulted fairly
closely-favored the use of Hindenburg s emergency powers in
lessovertly drastic but still legally questionable and
parliamentcircumventing ways.

These were the circumstances in which Schmitt wrote Le-gality nd
Legitimacy in the spring of 1932. Given his af-filiation with the
ruling conservative clique, it is not surprising to find Schmitt
arguing in favor of wide presidentiallatitude under Article 48.
Schmitt asserts that the lack ofclarity in the constitution
concerning jurisdictional authority,the contradictions that it
manifests between liberalism anddemocracy, and its professed
directly democratic spirit all jus-

xviii John P McCormick
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tify presidential supersession over every other aspect of
thedocument. With a parliamentary election looming in midsummer,
Schmitt published parts of the monograph as a journalarticle in
advance of the rest of the book}8 These sections criticize the
principle of equal chance, whereby all parties areeligible to gain
seats in the parliament and thereby contribute to the creation of
law-or to obstruct it, as was too oftenthe case in the Republic.
The article theoretically justifies, inot specifically endorses, an
executive ban on parties like theCommunists and the National
Socialists who profess enmitytoward the constitution and the
legislative process itself. Howwe understand this article and the
subsequent book is crucialfor how we understand Schmitt's actions
in this period andwhere we should situate him politically: was he
trying to destroy the republic, or was he trying to save it?
Schmitt arguesthat even the most formally neutral constitution
cannot espouse neutrality toward its own existence; no constitution
canwith consistency facilitate its own destruction. Is this
commonsense advice or an anticonstitutional subterfuge?
Schmittexcerpted other parts of the book in progress two weeks
later,explicitly warning against any further electoral gains for
thestill immature National Socialist Party.19Schmitt's political
advisees did not, however, pursue thestrategy of banning the
antiparliamentary parties as the election approached. Still trying
to placate the Nazis, whose electoral appeal they hoped to diminish
and/or whose favor aspotential coalition partners they hoped to
curry, the Papencabinet struck left. On July 20 eleven days before
the Reichstag election, the and or state of Prussia was placed
undermartial law, its duly elected Social Democratic
governmentremoved, and the statewide ban on National Socialist
paramilitary activity lifted.The pretense for this emergency
actionwas the Social Democratic government's purportedly extralegal
and ineffectual attempts to maintain order, although thenumber of
dead (approaching 100) and the number of injured(exceeding r,ooo)
that resulted from the unleashing of the ssand the SA put the lie
to that. Prussia, unlike the wider Reich,had been governed by
prorepublican forces, including moderate and progressive
officials-in other words, exactly thegoverning coalition that the
Briining cabinet had maintainedbefore being undermined and recently
dismissed by the con-

Introduction xix
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servative ministerial clique. Clearly, Papen attempted in
thenation s largest state (Prussia amounted to roughly two-thirdsof
Germany as a whole) the kind of authoritarian coup that heand his
cabal had already perpetrated against Bruning at the nationallevel.
The Prussian government challenged the Reich sauthority to act in
this manner, and a constitutional court casewas slated for October,
to be heard by a tribunal before whichthe greatest legal minds in
Germany, Carl Schmitt included,would appear.20 In any case, Papen s
machinations failed: theNazis neither lost electoral support nor
became coalition partners of the conservatives.

On July 31, the NSDAP received almost 38 percent of thevote and
the Communists nearly 15 percent, affording thema combined veto
power over any parliamentary coalition thatmight be formed against
them. When the Reichstag convenedon September 12, Papen
circumvented a Nazi-Communist noconfidence vote by dissolving the
parliament.The constitutioncalled for new elections in sixty days,
but Schleicher lobbiedHindenburg for an extended postponement so
that the cabinet s economic policies could take effect, perhaps
yielding abetter electoral showing for the conservatives down the
road.Schmitt suggested to Schleicher s aides that such a
recoursewould violate the letter of the law but nevertheless might
bejustified on substantive constitutional grounds. In any case,here
as later, Hindenburg, no friend to liberal or social democracy,
either in fear of indictment proceedings or serious abouthis oath
to uphold the constitution, resisted the idea of resorting to overt
constitutional abrogations such as the postponement of
elections.

In the meantime, the courtroom drama that would displaythe
political and legal fissures of the Republic took place inLeipzig
under the name Prussia v the Reich Prominent juristssuch as
Schmitt, Hermann Heller, and Gerhard Anschutz appeared in person
and Hans Kelsen submitted written commentaries. Schmitt s Legality
nd Legitimacy was publishedin time to be cited frequently at the
trial-and was surprisingly invoked in the opening remarks of the
Social Democratic plaintiffs to justify the Prussian government s
restrictivepolicies toward the Nazis. In his own statements before
thecourt, Schmitt justified the Reich s actions against the
Prussiangovernment on the premise that the Prussian state
govern-

xx John P McCormick
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ment behaved toward the Nazis as merely one party dominating
another, and not as an objective, independent, and therefore
legitimate authority. In egality nd egitimacy Schmittseems to
distinguish the constitutionally enabled, presidentially
facilitated actions of the conservative clique with whomSchmitt was
affiliated at the national level from the merelystrategic-party
behavior he attributes to their political rivalsin the parliament.
Critics like Heller and Kelsen were notconvinced that Schmitt could
successfully prove along similar lines in the subnational Prussian
context that the SocialDemocratic government was not a
democratically legitimateauthority but merely a strategically legal
one. The case was resolved on October 25 with a rather indecisive
ruling: the courtreinstalled the Social Democratic government, but
it also upheld Papen's status as emergency Reich's commissar in
theLand, answerable only to President Hindenburg. At this pointthe
Prussian government's authority had sufficiently erodedand the Nazi
presence had significantly solidified so as to render the judgment
moot.

Despite the fact that the Nazis endured serious setbacks inthe
national elections of November 6, the Papen cabinet wasstill split
on the appropriate course of action. Chancellor Papenwanted
Hindenburg to suspend parliament, ban the extremistparties, and
draw up a new constitution. Schleicher, with thesupport of
Schmitt's friend Johannes Popitz, harbored hopesfor a parliamentary
coalition drawn from the proworker, anticapitalist wings of all the
major parties across the politicalspectrum.21 Hindenburg gave
Schleicher a chance, confirmingim as chancellor on December 3 but
his anticipated parlia

mentary support did not materialize, especially among
conservatives scared off by the redistributive implications of
Schleicher's proposals.Now desperate, Schleicher asked Hindenburg
to dissolve

the parliament. But the president, assured by Papen that
theNazis could be contained, appointed Hitler Chancellor onJanuary
30, 1933. Any hope that the Republic might survivethis disastrous
decision was lost with the Reichstag fire of February 2 7. The
pretext of an imminent Communist revolutiongave the Nazis an
occasion to combine terrorist tactics andlegal maneuvers in a
suspension of constitutional rights andelimination of all effective
political opposition. The Enabling

Introduction xx
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Act of March 23, 1933, was passed by the parliament underthe
cloud of extraprocedural and socially repressive Nazi measures. By
the end of March 1933, Papen had recruited Schmittto help attend to
the legal details of the Nazi coordination ofpower. The Republic
was finished.

Schmitt's National Socialist career has been well documented: he
soon enrolled in the party, acquiesced in the academic purges of
leftists and Jews, publicly justified the circumstances surrounding
the Rohm purge and the accompanyingmurder of Schleicher and his
wife, accepted the position ofPrussian Attorney General, expressed
vitriolic anti-Semitismin his published work, fell &om favor
with the regime in 1936,and refused to submit to the stipulations
of official rehabilitation after the war. For our purposes here,
the question iswhether the book Legality and Legitimacy warned
against anoutcome the collapse of the Republic that Schmitt
seemedinitially to oppose Ieven if he later benefited from it
professionally) or whether he actually encouraged that outcome.
During1932, Schmitt was much closer to Schleicher than to
Papen:thus it might be fair to suppose that he, like his patron,
was notas radically antiparliament, anti-rule-of-law, and
proauthoritarian as Papen. Schleicher's general orientation and
Schmitt'spublic statements at the time suggest that the suspension
ofparliamentary institutions might be justified only because
theconcrete circumstances rendered the parliament unworkable lsee
LL 27 . And, certainly, if Schmitt was n favor of specific
amendments to the constitution or a wholesale scrappingof the
document, then why did he not say so, as Papen did?These are
serious points, ones that the reader should keep inmind when
interpreting the main text of Legality and Legiti-macy However, the
commentary that follows in the next section is motivated by the
following alternative considerations.Beyond the demands of concrete
circumstances, Legality aiJ dLegitimacy traces an analytical and
historical logic that maypoint to the permanent obsolescence and
necessary elimination of the parliamentary provisions in the Weimar
Constitution. As for the absence of a specific plan to subvert,
change, oroverthrow the constitution, Schmitt, like Schleicher, may
haveonly eschewed such programmatic statements because , heywould
have precipitated a civil war &om which his side mightnot have
emerged victorious. Indeed, I suggest that Legality
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and Legitimacy justifies presidential decrees that would have
apermanent and not just temporary force of law: Schmitt arguesthat
the increasing bureaucratization of society gives presi-dential
decrees a more stable and enduring quality than par-liamentary
statutes that merely reflect transitory
legislativemajorities.Therefore, Schmitt may offer no concrete
plans for revisionsbecause presidential discretion, guided by an
oligarchic cabi-net, is itself a vehicle of substantive
constitutional reform. Atthe very least, the book may be passively
complicit with apermanent abolition of the separation of powers
presupposedby the rule of law because Schmitt sets no limits on the
presi-dent's power to issue decrees, especially in the capacity to
in-definitely postpone parliamentary and presidential
elections.Readers may wish to form their own opinion of this
contro-versial text without prior influence, specifically regarding
itsauthor's intentions toward the fate of the Weimar Republic
in1932. Thus they might skip the following critical summary ofthe
book, returning to this section of the introduction onlyafter
reading the body of Schmitt's Legality and egitimacy-or, i f they
so choose, perhaps not at all.

The Scope of Legitimate ExtralegalityLike many of Schmitt's
books, Legality and Legitimacy isshort and forceful, filled with
statements of analytical bril-liance standing alongside illogical
assertions; it is character-ized by rhetorical magnificence
accompanying snide Schaden-freude. After the war, Schmitt
consistently maintained thatthe work was merely an objective
analysis of the immediatecrisis of 1932, significantly downplaying
the prescriptive andcertainly the polemical aspects of the book.23
But these as-pects, as much as the historical significance and
substantivecontent of Legality and Legitimacy help make the work
com-pelling even today.A NOVEL TYPOLOGY OF REGIMES Schmitt begins
the book bydefining the parliamentary legislative state ILL 7 . The
legis-lative state assumes that the community will is expressed
insets of norms, specifically, norms established by a
parliament.
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But these norms cannot take just any shape: they must be
impersonal, general, and preestablished, that is, they take
conditional semantic form ( if x, then y ), refrain from
targetingspecific individuals or groups, and seldomly apply to
circumstances retroactively. Institutionally, the legislative state
assumes a strict separation between the law and its application,and
therefore between the parliament and the administration,the
legislative and the executive. As Schmitt describes it, sincethe
nineteenth century, these characteristics of the legislativestate
have been associated with the configuration known as theRechtsstaat
(LL 7 .Because there is no personal authority in this system,
onlynorms, Schmitt claims that the legislative state assumes
awaythe issue of obedience (LL 8 . The legacy of Weber's
somewhatshallow defense of legality as a form of legitimacy is
palpablehere. Ignoring all Kantian justifications of obedience to
law asa form of sell-rule, Schmitt avers that contemporary
legalitydoes not account for w y authority is obeyed. The
componentwith which he started, community will embodied in
norms,has withdrawn from his account to such an extent that
legalnorms now appear free-floating, almost spectral, certainly
unconnected with real human beings. Law disconnected fromboth those
who make it and those over whom it is appliedmight easily be
identified as illegitimate.

In Schmitt's account of legitimacy, obedience is affiliatedmost
closelywith personal authority alone: inWeberian terms,presumably a
traditionally legitimated ruling family or a charismatically
legitimated exemplary character. But, throughoutthe book, Schmitt
adds to the idea of consent, which inthe Weberian paradigm
separates legitimate domination fromnaked domination, a
distinctively Hobbesian twist that bringsboth back into close
proximity: Schmitt formulates consentnot in the active terms of
compliance but rather in the negativeconnotation of a right to
resistance. Legitimacy depends noton the overt compliance of those
over whom authority is exercised but rather on their choice not to
resist such authority.This particular phrase- right to resistance
-raises a specterthat consent alone does not: the presence of
violence thathovers over a legitimate system. It raises the issue
of the circumstances under which the terms of legitimacy have
beencalled off and armed conflict ensues or resumes.xxiv John P.
McCormick
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Tellingly, Schmitt also leaves out of this account of
legalityearly in the book something that Weber at least
acknowledgedmight be the source of independent legitimacy for the
law:its rationality. According to Weber's thin definition,
adherenceto the necessary logical construction and appropriate
application process of norms is nevertheless a potential source of
thelegitimacy of law. This formal definition of legal
rationalitydoes not account for any substantive rationality that
might reside in statutes that are produced through parliamentary
deliberation and public criticism. Even i such a state of
affairswas beyond the realm of possibilities in Weimar/4 Schmitt
onlymentions very late in the chapter the substantive grounds
thatpreviously justified parliament and the Rechtsstaat: the
guarantee of right and reason through a process distinguished
bydiscussion and publicity LL 28). In the context of Legality
andLegitimacy legality possesses neither procedurally formal
normoral-practical rationality.

During his discussion of the legislative state early in thework,
Schmitt abandons as obsolete the classical typologyof
regimes-democracy, aristocracy, and monarchy-andreplaces it with
the distinctions among legislative, jurisdiction,and
governmental/administrative states. The classical regimetypes were
determined by the class or person that dominatedthem-hence
according to concrete authority-while the neware determined by the
manner in which they formulate andapply law.25 In the jurisdiction
state, judges make law. They donot apply to a case preexisting law
created by another institution but rather create, in the moment of
their decision, lawthat other subordinate institutions, perhaps
even a parliament,subsequently acknowledge as correct LL 9). The
governmental and administrative states are decree-states in which
decreesemanate, respectively, from either the personal will of a
headof state or a bureaucratic official(LL 9).Schmitt intimates
that the jurisdiction state might be aRechtsstaat since it is
defined in some relationship with law,and he later muses that any
of the states mentioned could bedemarcated in this way LL 19).
According to this very loosedefinition of a Rechtsstaat,
monarchical or administrative decrees could be deemed just as legal
as laws passed by aparliament. Schmitt's motives become apparent as
he beginsmerging decrees with laws in this manner over the
course
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of the book, thus subverting the conventional definition ofthe
Rechtsstaat that presupposes a decree/law distinction.
InAnglo-American terms, this distinction conforms with the
difference between the rule of men and rule of law: any personcan
dictate arbitrary decrees, but only a parliament, being
representative of the nation and having deliberated extensively,can
issue rational laws. But Schmitt draws on noted liberaljurist
Richard Thoma to suggest that the contemporary legislative state,
identified explicitly as a Rechtsstaat because it is engaged in the
dictating of decrees as much as the issuing of laws,is really a
mixture of all the types of regimes mentioned aboveand not an
independent type of its own LL 9). Then, havingraised doubts about
the conceptual qualifications of the legislative state in
relationship to the Rechtsstaat model, Schmittimmediately announces
that he is uninterested in ideal typesanyway, especially when such
types do not conform to factualreality.

But an insidious point has been made: Schmitt suggests thatthe
Rechtsstaat ideal generally identified with the legislativestate-a
closed system of discretely formulated legal norms,administered by
a separation between the legislature and theexecutive-is a fiction
in the contemporary circumstances ofa turn toward the total state
(LL n). Schmitt here refers tothe two alternatives for states
emerging in the early twentiethcentury: the weak quantitative total
state, a welfare state orSozialstaat, and the strong qualitative
total state that mostclosely resembles Mussolini's Italian state.26
The former stateis drawn into society by myriad special interests,
thus depleting the state's vitality, while the latter sets its own
terms ofengagement with society, thus retaining its vigor and
integrity. The quantitative total state presides over the
subversionof the separation of power and the deformalization of law
asgroups ask for more specific regulations, especially
redistributive policies, that expand the administration in an
unprecedented mannerP Drawing on Weber s studies of
bureaucracy,Schmitt raises the specter that the administrative
decrees associated with the total state represent the ascendance of
theadministrative over the legislative state LL n . In fact, he
addsthat the radical nature of this era of great transformation
isespecially conducive to the further development of the
administrative state and the decline of the legislative state, as
well as
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ruling out the jurisdiction state, the latter two being
appropriate for more stable times (LL n 1 2 .28LEGITIMACY REDEFINED
Shifting back tO analytical from historical analysis, Schmitt
decisively inflates into a full-blowncontradiction what might have
been a mere weakness inWeber's theoretical formulations. f Weber
cast legality as athin form of legitimacy, Schmitt specifically
invokes Weber torender it the very antithesis of legitimacy: in the
legislativestate, 'legality' has the meaning and purpose of making
superfluous and negating the legitimacy of either the monarch orthe
people's plebiscitarian will as well as of every authority
andgoverning power (LL 14 . Note that Schmitt chooses as
antagonists for legality one example that represents traditional
legitimacy and another that represents charismatic legitimacy.
Onecould expect that Schmitt's readership might tolerate the
legalsupersession of the traditional Kaiserreich by the Republic,
butnot of the charismatically charged will of the people that
wasintended to take the Kaiser's place and was institutionalizedin
the 1919 Constitution. According to Schmitt's logic here,legality
thwarted rather than facilitated the transfer of sovereignty from
the monarch to the people in Germany's firstdemocracy.29

Further discrediting legality as a concept, Schmitt draws onthe
commonsense opposition between what is merely formaland what is
legitimate, as well as pointing up what he takesto be the absurd
fact that something as substantively significant as a coup d'etat
may be described in strictly legal terms. Aregime may vote itself
out of existence legally but never legitimately. Therefore, what is
strictly legal is seldom what is reallyimportant. In this context,
Schmitt may even hint at his owndesigns in offering an alternative
example: a parliamentarydissolution might substantively conform to
the spirit of theconstitution, and yet not be legal (LL 14 . In
other words partsof a constitution may be legally violated so as to
save it legitimately. But we have yet to conceive what aspect of
the WeimarConstitution Schmitt might be trying to save.

In this example, Schmitt defends a logic in which
somethingbecomes its opposite-an unconstitutional act in fact
provesto be constitutionally faithful-in response to what he
deemsthe perversities of logic often resorted to in defense of
strict
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legality. He claims that the opening up of the legal processto
all conceivable aspirations, goals, and movements, even themost
radical and revolutionary, enabling them to achieve theiraim
without violence or disruption[, is] a legal process
thatestablishes order while at the same time it functions in a
com-pletely 'value-neutral' way The distinctive rationalism ofthe
system of legality is obviously recast into its opposite LL15). In
other words, open legality invites the triumph of abso-lute
illegality. These are the germs of the inherent weaknessof the rule
of law thesis mentioned in the section above, anissue to which I
will return below.Recall that Weber ultimately reduced the concept
of legallegitimacy to a scenario where subjects believed in the
law.But since belief and rational demonstration are not always
rec-oncilable this definition undermines what makes law an
in-dependent source of legitimacy: rationality. This
formulationallows Schmitt to relativize rationality's potential as
a univer-sal standard into a mere opinion or cultural disposition
char-acteristic of a particular time and place. Schmitt claims
thatbelief n rationality, perhaps plausible in the eighteenth
andnineteenth centuries, has today evaporated: The legislativestate
seems to be something higher and ideal so long as thebelief in the
rationality and ideality of its normativism is stillvibrant in
times and in peoples that remain able to cultivatea (typically
Cartesian) belief in idees generales LL 15). But,as Schmitt first
suggested in his study of parliamentarism tenyears earlier and
reiterates in Legality and Legitimacy, in con-temporary
circumstances, belief in w ll is reasserting itselfover belief in
reason.To be sure, Schmitt softens these charges somewhat by
de-claring that he himself is not a steadfast opponent of
thestatute-making process as such: parliaments issuing generalnorms
that officials then enforce is an acceptable state of af-fairs when
there is in place an acknowledged higher authoritysuch as a
constitutional monarch, but not when a parliamentpretends to ill
such a role itself LL 19). Thus the nineteenthcentury German
constitutional monarchy was an acceptablelegislative state, whereas
the Weimar parliamentary system isnot LL 19).30

Schmitt proceeds to devote several pages to a rehabilitation
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of the German bureaucracy from charges of extreme rationalism
and technicism, perhaps to lay the foundations of anew antilegal
administrative state ILL 15-17 . He rejects manyof Weber's
assumptions about bureaucracy and German bureaucracy, in
particular, but eagerly retains Weber's infamousremark about the
functional narrowing of parliament into aforum for the training of
leaders ILL 15-17 .31 The Reichstag'sabuse of the bureaucracy has
benefited neither, but Schmittintimates that the latter might be
redeemed in a new state configuration ILL 18 .Moving from the
bureaucracy to the military-the two pillars of the old
constitutional monarchy and, potentially, ofan emerging
presidentialist democracy-Schmitt discusses thedemise of the German
army in terms of a disarming of theGerman people It is this space
vacated by the monarchyspace in which the bureaucracy has been
exploited by the parliament and the army dishonored by foreign
powers-that thefigure of the President makes its first significant
appearance inthe work. Schmitt declares that the president,
selected by theentire German people, now has the role of
coordinating thearmy and the bureaucracy ILL 18 ). Schmitt depicts
the Presidentas the sole weapon available to a German people
illegitimatelyrelieved of their arms.3PARLIAMENTARY GOVERNMENT
DISCREDITED Having conStructed this institutional-ideological
framework, Schmittgoes on to establish a fairly crude opposition
between statutoryregulations and fundamental rights: he associates
one with thetransitory whim of a parliamentary majority and the
otherwith a quasi-sacred preconstitutional will ILL 21, 2 7 . Of
course,both can be and have been conceived of as different
instancesof the present popular will within a democratic
arrangementthat merely sets different levels of accessibility to
itself depending on the gravity of the issues involved.33 But this
justification for supermajoritarian positions is too formal, and
likely,as we will see, too popularly participatory for Schmitt.
Distinctions between constitutional amendments and statutorylaws
must be made by a decision rather than along the linesof formal
rules. In this spirit, Schmitt diagnoses a sort of liberal false
consciousness whereby the supremacy of statutes, in-
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tended to achieve justice and secure freedom, actually entails
athreat to rights, rights that he associates explicitly with,
onceagain, the right to resistance: Only through the acceptance
ofthese pairings [law and statute, justice and legality,
substanceand process] was it possible to subordinate oneself to the
ruleof law precisely in the name of freedom, remove the right
toresistance from the catalogue of liberty rights, and grant to
thestatute the previously noted unconditional priority LL 22).Of
course, the only infringements on rights actually perpetuated by
the Weimar Reichstag were the regulatory and redistributive
policies that conservatives interpreted as unacceptable violations
of quasi-sacred property rights. Certainly theattempt to ban
paramilitary groups, or at least disarm them,ought not to be
equated with a violation of the basic right toresistance, as
Schmitt does here (and conservatives intoxicatedwith weapons do in
other liberal democratic regimes) LL 24).But Schmitt wishes to
raise a phantom of parliamentary tyranny-in a context where
parliament cannot get anythingdone 34 Schmitt transforms the actual
crisis of Weimar parliamentarism-the fact of a weak legislative
institution virtuallyincapable of reaching agreement-into the
threatening instrument of an irrational will of some numerically
superior party.Of course, he does not mention the past track record
or eventhe present possibility of parliamentary practices of
consensus formation and deliberation that do not, without
unprecedented self-contradiction, infringe on the very guarantees
andrights that facilitate the lawmaking process.

On the contrary, Schmitt's strategy seems to entail a switchfrom
a ishonest to an dmitted relinquishing of the rightto resistance:
in other words, an exchange of a surreptitioussubmission to
parliamentary statutes for an acknowledgedsubmission to the
plebiscitarianly representative President.The one is a subjection
to a particularistic, legalistically empowered party; the latter, a
subjection to the general, democratically legitimate will. n irony
of Schmitt's concern here,still relevant today, is that those
social forces most alignedwith corporate and military power,
therefore those with thebest means to "resist," are the ones most
concerned with theright to resistance against liberal or
progressive governmentpolicies.
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For Schmitt, the 'value-neutral,' functionalist and
formalconcept of law LL 28) facilitates the legislative state's
selfobsolescence since it provides no substantive ground by whichto
judge the intentions or aims of the different political
parties.Thus this staunch anti-parliamentarian is himself
concernedthat parliament will be seized by parties who have
unparliamentary intentions: 11Whoever controls s percent would
beable legally to render the remaining 49 percent illegal andto
treat partisan opponents like common criminals, who arethen perhaps
reduced to kicking their boots against the lockeddoor LL 33). Under
such circumstances, the majority becomes11the state itself LL 3Sh
their ability to behave in this manneris the political 11premium or
surplus of holding power LL 3s .

In this context, Schmitt raises the threat of the
parliamentissuing emergency statutes, a right he wishes to reserve
for executive decrees because the latter are, according to him,
moreclosely bound to the democratic will LL 33). But throughout
theessay he does not demonstrate w y this is true: is it becauseof
the general election that selects the President, or is it
someunmeasurable relationship between the office of the
Presidentand the people established in the constitution? Along
theselines, therefore, it is alarming that while Schmitt
criticizesthe constitution for allowing majorities to tyrannize
minorities, he discredits any specific or formally legal way one
mightguard against such an outcome, instead deeming the only
acceptable limitation on parliament to be the prudence of an
executive, itself formally unlimited and practically
unrestrained.

Schmitt expresses suspiciousness of formal proceduresthroughout
the book, even i these are the best means formaking institutions
accountable. For instance, he disdainsthe notion that one can solve
the problem of protecting therights of minorities by making the
requirements for constitutional amending more difficult-such as by
raising the threshold from so to 65 percent of a vote. This
increase does notdefine 11 the quality and dignity of the
additional quantum LL42). Merely rendering the requirement formally
11more difficult gives rise to more qu ntit tive reasoning over the
issueof minorities and majorities and the criteria for
constitutional emendation and not necessarily a qu lit tive
confrontation with them. Schmitt's unqualified antiformalism
renders
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his own positive valuations fairly metaphysical-most
specifically, his advocacy of democracy.DEMOCRATIC HOMOGENEITY
Schmitt issues the challengethat real democrats ought to admit that
the will of the peopleas a whole more closely approximates justice
than that ofsome party in parliament: [T]he homogeneous people have
allthe characteristics that a guarantee of the justice and
reasonableness of the people's expressed will cannot renounce.
Nodemocracy exists without the presupposition that the peopleare
good and, consequently, that their will is sufficient (LL 27-28).
Of course, democratic theory does not assume, on onto-logic l
grounds, that the people at large are just; rather, itassumes that
the results of their participation, interaction, discussion, and
then decision are usually what is for the best. Instead of a
process of will formation, Schmitt's definition emphasizes a static
will that renders the rectitude and efficacy ofthe popular will
absurdly unlikely.Moreover, he is simply wrong to state that every
democracy rests on the presupposition of the indivisibly similar,
entire, unified people (LL 29). There are many theories of
democracy that allow for pluralism among parties, diversity
amongindividuals, negotiation among classes, and so on; but
Schmittdefines democracy in such a way so as to exclude such
theories from the parameters of democratic theory. However, onemust
conclude that only under the standard of such assertionsabout
democracy can right-wing, elitist, nostalgic monarchistslike
Schmitt present themselves as democrats or populists.Constitutional
democracy is established precisely to set limitssuch that elites
like Schmitt's advisees could ot associatetheir interests or idea
of the good with the homogeneous willof the people writ large. The
kind of right-vanguardism thatSchmitt pursues through the dubious
constitutional powers ofthe presidency would prove to be one of the
chief hallmarks offascism.Expanding his critique of constitutional
neutrality to moralneutrality, Schmitt proceeds to engage in the
classic tarringwith a nihilist brush those who would hold
open-mindednessas a political value: There is no middle road
between the principled value neutrality of the functionalist system
of legalityand the principled value emphasis of the substantive
constitu-
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tional guarantees. The functionalism of the weighted majorities
would at least be a reasonable 'compromise.' In regard tothe
question of neutrality or nonneutrality, whoever intends toremain
neutral has already decided in favor of neutrality. Valueassertion
and value neutrality are mutually exclusive. Compared to a
seriously intended value assertion and affirmation,conscientious
value neutrality means denial of values (LL 49 .The passage could
come out of the writings of postwar conservatives who were
purportedly reacting against the nihilism ofthe fascists and the
Nazis.35 In this fighting mood against relativism, Schmitt
professes admiration for liberals like Thomawho are willing to
identify fascism and bolshevism as political enemies of law,
freedom and the value neutrality thatThoma holds to be a
substantive value. On the other hand,Schmitt criticizes legalists
like Anschutz who push value neutrality to the point of system
suicide. Anything is legal, without presuppositions or conditions,
that is passed by way ofsimple statutes or those amending the
constitution (LL so .The problem is that when carefully
interrogated, the substantive values generally harbored by
authoritarians and conservatives like Schmitt, Hindenburg,
Schleicher, and Papen is thepreservation of the privilege of
sociopolitical elites. Perhapsunsurprisingly, as we will see,
egality and egitimacy ultimately moves in this direction as
well.

Thus Schmitt caricatures the legislative state that he
hasidentified with Weimar parliamentarism as a crude tyrannyof the
majority that is overly aggressive when redistributing property
through substantive law regulations but excessively weak when
allowing all parties access to its lawmakingprocess through
value-free neutrality. Schmitt avers that thislegal-parliamentary
part of the constitution stands in opposition to the part with no
substantive law regulations of significant scope, but rather a
fundamental rights sectionthat guarantees the bourgeois sphere of
civil and political freedom in general and, as such, stands opposed
to an organizational part regulating the process of state will
formation (LL59). This other part of the constitution would
therefore bothprotect bourgeois property rights and defend the
essence ofthe constitution-the conservative definitions of freedom
andsecurity. According to Schmitt's description here, the
WeimarConstitution is either a Rechtsstaat without a king or a
Sozial-
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staat without Bolshevik self-confidence. Any alternative between
these poles is either insufficient to the requirements ofthe times
or analytically self-contradictory: there are, Schmittobserves,
states with a constitution limited to organizationalprocedural
regulations and general liberty rights and thosewith constitutions
containing extensive entrenchments andguarantees in the form of
substantive law, but they contradictone another in principle, both
structurally and organizationally ILL 6o). In other words, no one
constitution can guaranteefreedom nd equality.MERGING NORMAL AND
EXCEPTIONAL SITUATIONS ButSchmitt does not leave matters there. In
Mephistopheleanfashion, he begins to propose to the advocates of
material legalguarantees the possibility that these are best
provided by thesubstantive part of the constitution and not the
parliamentaryaspect, which is purely formal ILL 57). After all,
transitory parliamentary majorities cannot supply reliable concrete
policiesfor effective, long-term regulation and redistribution, for
thesecan be repealed with a change of the electoral-political
wind.This possibility reveals the existence of what Schmitt calls
adivision in the constitution between an extraordinary
higherlawmaker and simple lower one ILL 62), between superior
andsubordinate lawmakers ILL 62-63). The parliamentary legislative
state simply runs according to a different internal logicthan
plebiscitary democracy (LL 63). Schmitt fairly readily admits that
the constitution does not explicitly elevate the latterover the
former. He concedes that this hierarchy must be deciphered rather
esoterically through the obstacles posed by prevailing legalist
fictions and the petty political compromisesthat characterized the
framing of the constitution (LL 63). Infact, Schmitt describes this
tension between the two constitutions, higher and lower, as a civil
war between one aspectof the document that is anachronistic,
transitory, dangerous,and self-contradictory and one that is
vibrant, democratic, efficient, and permanent LL 6r).

f it is not textually explicit, how does Schmitt determinethe
supremacy of the presidential over the parliamentary aspect of the
constitution? He appeals to the Rousseauian logicsupposedly
undergirding every democracy, a logic accordingto which
representatives must fall silent when the repre-
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sented themselves speak, especially in emergencies:
Schmittconcludes that the plebiscitary process is always stronger
LL64). The people are more directly and thereby more
faithfullyrepresented by the President than the parliament. But
thisview of democracy, shared not only with Rousseau but withLenin
as well, inevitably privileges elites.36 Plebiscitarianismis, after
all, a nominal celebration of the people that actuallyperpetuates
their wholesale disempowerment; it constitutesthe creation of an
informational vacuum into which wellintended elites can easily
step: [O]ne provides threshold requirements and limitations for
parliament, though not for thedirect expressions of the people's
will itself, about which onehas known since ancient times that the
people cannot discussand deliberate LL 68). Elite discretion and
not formal ruleswill fill in the blanks left in efforts to
determine the popularwill, absent their articulation of it
themselves.A major obstacle to Schmitt's attempt to elevate
presidentialemergency decrees issued under Article 48 over
parliamentarystatutes is the fact that the two are explicitly
distinguished inthe constitution. The Reichstag makes statutes of
potentiallyenduring value while the president issues Maf nahmen or
measures of expressly limited duration.Schmitt's response to this
difficulty is the suggestion thatsince parliamentary statutes have
become more like measuresin recent history, conversely, it is not
unreasonable to conceive democratically legitimated presidential
measures as lawLL 65). In terms that recall the exception from his
Politi-cal Theology written a decade before, Schmitt declares
thatthe extraordinary circumstances lend decrees more than
normative equality with statutes; decrees have acquired a normative
superiority such that law now means a measure and nota statute LL
66). The spiritual undertones that characterizedPolitical Theology
reemerge when Schmitt remarks that thematerial or concrete quality
of presidential decrees mean thatthe extraordinary lawmaker can
create accomplished facts inopposition to the ordinary legislature,
which issues only abstract norms LL 72). In other words, the
President possessesa world-making, God-like fiat of exceptional
legislative authority. At this point, a certain narrative becomes
discernible

in the work: Schmitt 's story of a popularly representing
executive emerging to reform a state that had been undermined
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parliamentary profligacy sounds like an epic in which a
Caesarist hero redeems a decayed and corrupted city. To say
theleast, this is a far cry from Schmitt's subsequent claims
thatthe work reflects only pure, analytical rigor.Obviously,
Schmitt's elevation of emergency measures to thestatus of law
merges the lawmaking and law-applying taskskept separated
theoretically and institutionally in the Rechtsstaat. Since the
parliament has already reduced statutes tomeasures in economic
regulation and redistribution, Schmittintimates that the President
might as well exert more legitimate decree-issuing power that will
restore the force of lawsquandered by the parliament. After all,
the presidency moreappropriately reflects and directs the will of
the people. Ordinary party-pluralist or leftist Sozialstaat
practice based onbargaining, compromise, and, optimally,
deliberation aimedat societal self-transformation is hereby seized
by Schmittfor the purposes of an exceptional, right-wing imposition
oforder by unilateral action on the part of the executive
branch.Schmitt implies that most administrative measures issued
bythe Sozialstaat merely reflect the intentions of the
particulaiparty or interest group that lobbied for themi on the
contrary,those issued by the President will purportedly reflect the
willof the whole people. Again, however, as the book proceeds,
.Schmitt consistently reveals this to be a theory of democracythat
disempowers the people. According to Schmitt's logic,if the people
attempt to actually p rticip te politically, theywill be merely
represented by parties that supposedly threatenpopular unity. I f
they simply ccl im the President and hispolicies, however, they can
be represented, embodied, as awhole, because h is a whole: For the
extraordinary lawmakerof Article 48, the distinction between
statute and statutory application, legislative and executive, is
neither legally nor factually an obstacle. The extraordinary
lawmaker combines bothin his person (LL 74).37FROM RULE OF LAW TO
RULE Y DECREE Either attemptingto allay the fear of his critics or
simply out of sheer cynicism,Schmitt points to a case where
presidential emergency measures restrict the activity of the NSDAP.
This is an examplewhere the President is free to intervene in the
entire systemof existing statutory norms and use it for his own
purposes
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LL 74 . In fact, as the coup of July 2 demonstrates,
emergencypresidential action was more generally used to the dv nt
geof the Nazis against associations and parties on the left.
Ultimately, however, these considerations do not really matter,
because Schmitt adamantly asserts that the President's emergency
powers are unlimited. As to whether the President'suse of such
power is an institutional innovation, Schmittsuggests that the
precedent to set aside s v r ~ fundamental rights was not
established by the executive but ratherby the parliament through
its novel redistributive policies.Thus the President is simply
dealing with difficult circumstances created by parliamentary
abuses by perhaps resortingto the suspension of ll rights i f the
emergency requires it(LL 69-70). Schmitt subtly invokes 1848 as the
significant dateafter which the Rechtsstaat was undermined by the
expansion of administrative law adjudication ; in other words,
inthe wake of the mid-nineteenth-century revolutions, workingclass
parties subsequently bureaucratized lawmaking throughdemands for
property redistribution and economic regulation(LL 76). The
President is merely reforming a system alreadymade corrupt by the
left.

In doing so, Schmitt suggests that the President will
merelypractice more honestly and efficiently what liberals and
theleft have been doing with deleterious results for the regimefor
some time. Liberals think that they have needed no recourse to the
extraordinary constitution and the emergencyexecutive action it
offers because they conceive of parliamentas already possessing the
power to suspend rights (LL 70-71).But Schmitt argues that this
kind of thinking and the practicethat results threaten the very
reason-to-be of the Rechtsstaat.This logic allows
legal-parliamentarians to render themselvessuperfluous: The
legislative state with its statutory priorityand
legislative-reservation knows just one lawgiver, namely,its
legislature, the parliament.The legislative state tolerates
nocompeting extraordinary legislative power. According to
thissystem, the 'measures' of the office empowered for
extraordinary action are not contrary to law, but they also do not
havethe force of law. These measures need not and cannot havethe
force of law, because the suspension of the basic rights isprovided
for and, through this suspension, the limitations ofthe legislative
state, which had made a statute and the force of
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law necessary, collapse (LL 76). The freedom-preserving formof
the statute-that it is formulated and applied by
separateinstitutions-is violated by such parliamentary action,
whichthereby revokes the moral supremacy of the institution of
parliament. Later in the text, Schmitt refers to those who
wouldmaintain this view of parliamentary lawmaking as
representatives of 'Rechtsstaat' thinking LL 86), with the
importantterm itself presented in quotation marks because the
adherents of such a view have themselves, with their facilitation
ofthe Sozialstaat, violated the precepts of the
nineteenth-centuryRechtsstaat model (LL 8o).THE PERMANENT PRESIDENT
Schmitt suggests that only thePresident can properly redirect and
realize this transformation of law from Rechtsstaat statute to
Sozialstaat measure ordecree that parliamentary government has been
pursuing inGermany through ten-year-long governmental practice
(LL76). Thus Schmitt reveals that he is not only addressing a
concrete situation but settling old scores as well: in other
words,you liberals who deposed the Kaiser and turned the
Reichstagagainst the wealthy will now get what you deserve.
Seitzer'stranslation allows these rhetorical and polemical aspects
of thetext to show through in all their fighting force: The
ordinarylegislature can intrude on the fundamental rights only on
thebasis of the statutory reservation. However, it cannot set
themaside. The extraordinary lawgiver, by contrast, can do both
and,leaving aside all other factors, thereby surpasses the
ordinarylegislature and is superior to it in a novel way (LL
77).But if Schmitt consistently invokes emergency circumstances,
can he be charged with promoting a permanentpresidential-decree
state? After all, he begins discussing theemergency powers of the
President in terms of a classicaldictatorship, according to whose
criteria an emergency actormay not change or terminate a prior
constitutional situationbut only restore it. The potentially
perpetual and abrogatingquality of the executive action that
Schmitt describes purportedly does not violate this standard
because he presents it asmaintaining consistency with a
constitutional a priori: theinitial democratic will or spirit of
the document.38 That thisa priori status is admittedly not
determinate institutionallybut rather is an amorphous
pre-institutional will is not a prob-
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lem for Schmitt in Legality nd Legitimacy t certainly wouldhave
been problematic for proponents of the republican Roman model from
which the term dictatorship is derived.39In Schmitt's attempt to
pass off a constitutionally abrogatingemergency dictatorship as a
constitutionally preserving one,we witness the transformation of
dictatorship from a temporary and task-specific constitutional
practice to the modernpolitical phenomenon best represented by the
example of amilitary junta.40

The bond that Schmitt forges between a
preconstitutionaldemocratic will and its institutional
manifestation in the plebiscitarily elected President allows
Schmitt to justify emergencyaction that might endure far beyond the
immediate circumstances-especially action that might otherwise be
proscribedby the fetid and foreign-influenced formal restrictions
associated with strict legality. Schmitt reiterates that since
parliamentary practice has been conducted in a manner where
statutes have become ephemeral, decrees will be more permanentnow
that the popular will has been reunited with its institutional
embodiment that issues such decrees (LL 8o-8r).Schmitt does not
insist that every constitution manifeststhis tension between a
hidden, extraordinary lawgiver who hasbeen papered over with
artificial and stifling parchment restrictions placed there by
invading foreign powers or weakwilled legalists. The French
constitution of 1875, for instance,organically embodies what is
merely a facade in the WeimarConstitution. Schmitt ridicules the
French for having a constitution that inheres within it no
extraordinary lawmaker,but he concedes that at least it is
consistent in its liberalparliamentary character, even if it exists
without a fundamental will (LL 88).41THE NEW DEMOCRACY: RULE BY OR
OVER THE PEOPLE? Inthis spirit, Schmitt is at pains to avoid
appearing as a constitutional dogmatist: equating a democratic will
with presidential substance is not the only way to configure a
constitutional regime. He insists that a parliamentary
institutionmight serve as a sufficient source of unity if it were
not, as ithas been in Weimar, the amalgam of compromises of
thoroughly heterogeneous power organizations and the showplace of a
pluralist system LL 90) that no longer has the
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dignity of an assembly LL 92). Schmitt insists that when
parliamentary elections were the selection of notables, the
elevation of an elite, the institution might have possessed
suchdignity LL 92). In other words, when liberalism was still
sufficiently aristocratic, before it was commandeered by the
massdemocratically, redistribution-obsessed forces of 1848, it
wasan appropriate foundation of a constitutional regime.But these
parties that have supplanted liberal elites must nowbe prevented
from (and Schmitt's text implies perhaps punished for) dishonoring
the German state by the heroic part ofthe constitution. Schmitt
exults at the thought that the venalpower-seeking parties are now
run[ning] up against the system of a plebiscitary-democratic
legitimacy [that has been] setagainst the parliamentary legislative
state's system of legalityLL 92). But he emphasizes that the
President is not merelytaking up tasks that parliament can no long
conduct. Rather,in acting faithfully with an unverifiable
preconstitutional will,the President conducts a qualitatively
different kind of politics, one in which public reason associated
with parliament issupplanted by popular will identified by the
president: Themeaning of the plebiscitary expression of will is not
normestablishment but decision through one will as the word
'referendum,' or popular decision, aptly expresses LL 92, emphasis
added).Again, lest one think that this signifies the empowermentof
the people, Schmitt describes what democratic practiceamounts to
under this scenario: The people can only respondyes or no. They
cannot advise, deliberate, or discuss. They cannot govern or
administer. They also cannot set norms, but canonly sanction norms
by consenting to a draft set of norms laidbefore them. Above all,
they also cannot pose a question, butcan only answer with yes or no
to a question placed beforethem (LL 93). This acclamatory model of
democracy conjuresup the image of hostages, bound and gagged,
relegated to merehead-nodding or -shaking when their captor
proposes a meal.Like Odysseus's sailors or Caligari's zombie, the
demos has noreal will apart from its master's direction or
manipulation.42

The issue of elite manipulation is the clearest indication
thatSchmitt has exploited Weber's reduction of legal legitimacyto
belief in the law's validity. The people's belief that lawis valid
may stand independent of the particular procedure ofxl John P.
McCormick
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formulating or applying the law. There is no reason why
thepeople cannot believe that law is valid, and hence
legitimate,because elites say that it is, or because the latter
narrow themeans by which people validate the law so as to render
theprocess meaningless. According to this shrinking of
rationalityand procedure, plebiscites can be as rational a method
of validating the law as parliamentary practices. Schmitt duly
notesearlier in the work that Weber associated legal validity
withpolitical legitimacy in contemporary regimes (LL 16-nl. Buthere
Schmitt draws on Weber's lack of confidence in that assertion to
merge legal validity with charismatic authority insteadof logical
or procedural rationality: [P]lebiscitary legitimacyis the single
type of state justification that may be generallyacknowledged today
as valid (LL 93 Schmitt goes so far as toadmit the authoritarian
quality of this assertion, but insistsnevertheless that
plebiscitary legitimacy is the single last remaining accepted
system of justification (LL 93 f government is going to be
legitimate in contemporary circumstances-circumstances of mass
democracy, pluralist interests, andcomplex bureaucratic
governance-authority must be justifiedplebiscitarily.Yet Schmitt
proposes as the only limit on the authority ofplebiscites the faith
in its administrators to ask the appropriatequestion, and do so at
the right moment (LL 94 The constitutional guidelines and
restrictions of the Rechtsstaat are replaced by confidence that the
extraordinary lawgiver willpose the correct question in the proper
way and not misusethe great power that lies in the posing of the
question (LL 94Weber's relegating to belief the substance of legal
legitimacyhas the effect of collapsing law into charisma: belief
can beeasily equated with the faith generated by the charisma of
aperson who embodies the popular will. Schmitt tries to showthat
plebiscites are self-limiting and actually demonstrate aleader's
dependence on the people rather than their power overor
manipulation of the latter: the appeal to the people willalways
lead to some loss of independence, and even the -mous example of
the Napoleonic plebiscites shows how precarious and reversible such
legitimating devices are (LL 94But the tyrannical rule of the first
Napoleon, at least, was not,as we know, terminated by plebiscite,
but rather through theforce of opposing armies. This does not
promote confidence
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in plebiscitary-presidential democracy as a stable regime
typefully accountable and responsive to the general populace.THE
INHERENT VULNERABILITY OF CONSTITUTIONAL DEMoCRACY? In conclusion,
I would reiterate that a major problem with the inherent weakness
thesis of legal or constitutional democracy, for which Weimar
consistently serves asthe model, is that it ignores the extralegal
intimidation andthuggery-tolerated and often encouraged by
Schmitt's associates-against Social Democrats and Communists that
more directly contributed to the formally legal victory of the
Nazis.Just as the historical facts of the demise of the Republic
cannot be captured by the story that the Nazis gained powerthrough
formal legal means, so egality and egitimacy cannot be understood
as a neutral, purely analytical diagnosis ofthe Weimar Republic
that lacks a substantive agenda of itsown. This would put the work
in a bizarrely awkward position, given its author's criticisms of
value-neutrality as oneof the main problems plaguing the Republic.
More specifically, I have suggested that the substantive-value
agenda ofthe work does not conform with a temporary suspension
ofthe liberal-legal parliamentary components of the constitutionso
that the democratic-plebiscitary presidential componentsmight
reinstitute them once the crisis had passed. On the contrary,
egality and egitimacy is a blueprint for the permanent supersession
of the former by the latter, a work whoseintention may not be Nazi
in I932 but certainly is fascist.It should be recalled that in 1932
the NSDAP did not yet havea monopoly on fascist political
alternatives in Germany or inEurope, a fact to which the policy
proposals and practices ofMussolini, Papen, and, perhaps,
Schleicher attest.

In this sense, egality and egitimacy is the historical document
that bears witness to a dubious historical truth contrived in
Germany by natural law jurists and brought to America by figures
like Leo Strauss after World War II: that thegreatest danger to
stability in modern societies is popular government too easily
enabled by legality, and not, say the subversion of legal democracy
by conservative elites.43 The latteris closer to the truth of
Weimar's collapse, as Schmitt's subsequent career certainly
illustrates, the narratives of naturallaw theorists and Strauss
notwithstanding. Schmitt was cor-
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rect when he declared in egality nd egitimacy that truthwould
have its revenge LL 98 . The content of that truth,however, was not
necessarily the weaknesses of constitutionaldemocracy but rather
the proclivity of authoritarian elites toexploit those weaknesses
in potentially devastating ways.
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INTRODU TION

The Legislative State System of Legality Comparedto Other State
Types (Jurisdiction, Governmental

and Administrative States)

If at the outset of this essay about legality and legitimacythe
current domestic political condition of Germany is characterized in
terms of public and constitutionallaw1 as the collapse of the
parliamentary legislative state/ then that is meantonly as a brief,
specialized scholarly formula that summarizes developments.3
Optimistic or pessimistic suppositionsand prognoses are not of
interest here; various crises-whetherof the biological, medical, or
economic variety; postwar crises,crises of confidence, those
involving health puberty, weightloss, or what have you, will also
not be considered. To correctlyunderstand the entire problematic of
today's legality conceptand of the parliamentary legislative state,
as well as of prewar legal positivism,4 it is necessary to define
the concepts ofpublic and constitutional law one has in mind
regarding theconnections between present-day domestic political
circumstances and the state.

By legislative state, I mean a particular type of political
system that is distinctive in that norms intended to be just arethe
highest and decisive expression of the community will.These norms
therefore, must exhibit certain qualities, and allother public
functions, affairs, and substantive areas must besubordinated to
them. What in Continental European statessince the nineteenth
century one understood as the Rechts-staat5 was, in reality, only a
legislative state, specifically, theparliamentary legislative
state. The superior and central position of the parliament was
based on the fact that as parliament[1932 8] the lawmaking body,
one established norms with theentire dignity of the lawmaker, of
the legislateur.

A legislative state is a state type governed by impersonal,
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that is, general and preestablished, norms that are meant tobe
lasting and that [1958/264] have a definable, determinablecontent,
a state type in which the law and legal application,lawmaker and
officials responsible for legal application, areseparated from one
another. Laws govern, not men, authorities, or nonelected
governments. More precisely: laws do notrule; they are valid only
as norms. There is no ruling and merepower at all anymore. Whoever
exercises power and government acts on the basis of law or in the
name of the law. Hedoes nothing other than what a valid norm
permits jurisdictionally. Laws establish a legislative organ;
however, this lawmaking body does not govern directly, nor does it
execute lawsitself. It merely establishes valid norms, in whose
name officials bound by statute to enforce the law exercise state
power.The organizational realization of the legislative state
alwaysleads to the separation of law and legal application, the
legislative and the executive. That is not merely a theoretical
separation, and not merely a psychologically grounded
precautionagainst the human lust for power; it is the directly
necessary,constructive, fundamental principle of the legislative
state, inwhich not men and persons rule, but rather where norms
arevalid. The final, actual meaning of the fundamental principleof
legality of all state life lies ultimately in the fact that thereis
no longer any government or obedience in general becauseonly
impersonal, valid norms are being applied. In the generallegality
of all state exercise of power lies the justification of onesuch
state type. A closed system of legality grounds the claimto
obedience and justifies the suspension of every right of
resistance. In this regard, the specific manifestation of the law
isthe statute, while legality is the particular justification of
statecoercion.

There are other systems, in which the decisive political
willemerges n other forms and procedures. There are
[1932/9]jurisdiction states, in which the deciding judge in the
legal dispute has the last word, rather than the norm-setting
lawmaker.And, once again, there are other political forms,
governmentalor administrative states, that correspond to the
specific manner, in which the final decision is expressed
concretely, andthrough which the final authority, the dernier
ressort, appears. The typical expression of the jurisdiction state
is thedecision in the concrete case, in which the correct law,
jus-
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tice, and reason reveal themselves directly [1958/265]
withouthaving to be mediated by preestablished, general norms,
andwhich, as a result, do not exhaust themselves in the normativism
of mere legality. The typical expression of the legislative state
is the predetermined, enduring, general norm, substantively
definable and determinable. In the course of theapplication of such
a norm, the judicial decision shows how allstate life generally
should be comprehended from a closed system of legality made
possible by the subsumption of particularfactual circumstances in
concrete cases. The jurisdiction stateseems to be a Rechtsstaat
insofar as in it the judge directlygenerates legal doctrine and
also applies this law to the normsetting legislature and its law.
At the other end of the spectrumfrom the legislative state stands
the governmental state, whichfinds its characteristic expression in
the exalted personal willand authoritative command of a ruling head
of state. And yetthere is still another conceivable state type, the
administrative state, in which command and will do not appear
authoritarian and personal, and which, nevertheless, does not
seekthe mere application of higher norms, but rather only
objectivedirectives. In the administrative state, men do not rule,
norare norms valid as something higher. Instead, the famous formula
things administer themselves holds true. Even if thatmay be a
utopia, an administrative state is also conceivable,whose specific
expression is the administrative decree that isdetermined only in
accordance with circumstances, in reference to the concrete
situation, and motivated entirely by considerations of
factual-practical purposefulness.Historically, of course, linkages
and mixtures continuouslyappear, because legislation, as well as
adjudication, government, [1932/10] and administration, is part of
every politicalsystem. In every state, there is not only obedience
and command, but also the establishment of statutory norms and
administration through internal directives. Relying on RichardThoma
Anschutz and Thoma 1930-32, 2:12
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