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  2
 WISCONSIN EMINENT DOMAIN AND CONDEMNATION LAW
 What Every Landowner Needs to Know!
 The Wisconsin Department of Transportation, or other governmental entity looking to acquire your land will try to purchase it for as little money as possible—just like a private developer. In addition, they may not fully compensate you for damage to your remaining land. Therefore, if you are involved in an eminent domain or condemnation matter, it is important you know your rights under Wisconsin law. Wisconsin law has extensive protections for Wisconsin landowners involved in the eminent domain process. Pursuant to Wisconsin law, the government must provide landowners with an information booklet to advise them of their rights. However, the law is complex, with tight deadlines and procedural
 requirements. Simply put, the DOT informational booklet can be difficult to follow and figure out what is important and what is not. This Wisconsin Eminent Domain Landowner Guide is written for Wisconsin property. It is in no way a substitute for the law or for contact an attorney. It is simply to give you, the landowner some things to think about and (hopefully) make the process simpler
 and clearer. There are THREE main points that I hope every landowner takes away from this guide. They are as follows: 1) Get Your Own Appraisal! Under WI law you can get your own appraisal free of charge. Why wouldn’t you get one? You cannot rely on the DOT’s appraisal, as we discussed before, they are in a business—they want land as cheap as possible.
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  3
 You should also not base your belief on your own personal knowledge of the real estate market. There are many intricacies of eminent domain appraising not known to even the most experience real estate expert. Things such as highest and best use, loss of access, cost to cure, and severance damages can be extensive, yet not readily apparent. 2) Be Wary of Negotiations. While you can submit your appraisal for reimbursement within 60 days of receiving the DOT’s appraisal, in certain situations submitting the appraisal for reimbursement is not a good idea. Under WI law, the DOT must pay your attorney’s fees and costs if you recover 15% and $700 more than the jurisdictional offer or highest written offer. Therefore, after receiving your appraisal, the DOT may try to play the numbers and raise their offer just high enough to make recovery of attorney’s fees difficult. You get stuck with a low offer and even if you appeal, and win, you run the risk of not recovering fees. 3) Highest and Best Use. One of the biggest, if not the biggest, indicators of land value in eminent domain appraising is your land’s highest and best use. Highest and best use is not what your land is currently being used as. Rather, highest and best use is a reasonably foreseeable use of your land. For example, your land may currently be used as farmland, however, it is reasonably foreseeable that your land could be developed into a residential development. In that case, the highest and best use is residential. Residential land is significantly more valuable than farmland. Other examples can be residential to commercial, farm to office, so on and so forth.
 I’ve Heard of Eminent Domain: But What Does It Really Mean?
 Eminent domain is a fairly common term. Many people have heard of it and have a general idea of what it is. However, many people are unsure exactly what it is.
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 Eminent domain is the government’s ability to take private property for public use. The power of eminent domain is derived from the Fifth Amendment of the United States Constitution. This provision is commonly referred to as the “Takings Clause.” It states that private property shall not “be taken for public use, without just compensation.”
 The Wisconsin Constitution has a similar
 Takings Clause provision. The Wisconsin Constitution provides that “The property of no person shall be taken for public use without just compensation. “ Article I, section 13 of the Wisconsin Constitution.
 The government exercises its eminent domain power for a broad range of uses. Commonly, these uses include acquiring land for highway construction (new roadways, expanding existing roadways, roundabouts, frontage roads, ect) and utility projects (power lines, wind turbines, sewer). However, the government continues to expand its use of eminent domain and uses this power to acquire land for things such as schools, airports, government building, public parks or even to redevelop a “blighted property.”
 In Wisconsin, eminent domain is commonly used by the Wisconsin Department of Transportation to acquire land for highway projects. In addition, to taking land for Wisconsin highway projects, the Wisconsin Department of Transportation will acquire Temporary Limited Easements to occupy part of your property during construction. They will also acquire easements and right of way.
 You are entitled to “just compensation” for both the loss of property, temporary easements, and right of way. ”Just compensation” is also referred to as fair market value. There are numerous things to consider in determining what just compensation is for the taking of your property.
 If the Wisconsin DOT is taking all of your property, you are entitled to compensation for all of your property. This is called a “total taking.” If the DOT is only taking part of your property, it is called a “partial taking.” In the case of a partial taking, you are entitled to compensation for not only your lost property, but also damage to your remaining property.
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 It is very important that
 you have a full eminent domain highest and best use narrative appraisal prepared early in the eminent domain process. The DOT will provide you with an appraisal, but it is important that you get your own independent appraisal. Often the DOT’s appraisal values the land significantly below fair market value. To ensure you are receiving just compensation it is
 important to have you own eminent domain appraisal prepared.
 Eminent domain appraising, just like eminent domain law, is a niche area of practice. Not all appraisers are familiar with eminent domain appraising. We work with a number of experienced eminent domain appraisers and can assist in the process of retaining an eminent domain appraiser.
 Overall, the eminent domain process is a highly technical and, at times,
 overwhelming process. It is important you are aware of your rights under Wisconsin law. The government will attempt to acquire your property for as little money as possible. Please contact our office for a free consultation to discuss your rights.
 What is Just Compensation? And How Can I be Sure I’m Receiving It? ..nor shall private property be taken for public use, without just compensation." 5th Amendment to the United States Constitution Our founding fathers deemed that the government could only take land for public purposes through eminent domain if they paid "just compensation." It sounds fair. It even has a certain patriotic ring to it. But what does it mean? And how do landowners know they are receiving just compensation. Generally, "just compensation" is equal to fair market value ("FMV"). However, that is pretty vague and one person's belief as to FMV might be very different than another person's idea. Therefore, if the landowner and the acquiring authority cannot agree on a price, Wisconsin law sets out rules for determining the value of
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 the land that is going to be taken. The procedure for determining the FMV can be found in Wis. Stat. sec 32.09. In determining FMV, the property must be evaluated on the basis of "its most advantageous use" also commonly referred to as "highest and best use." The process for determining highest and best use has been explained as follows: It is well established that market value in an eminent-domain proceeding is to be based not necessarily on the use to which the property was being put by its owner at the time of taking but rather on the basis of the highest and best use, present or prospective, for which it is adapted and to which it might in reason be applied. Bembinster v. DOT, 57 Wis. 2d 277, 283, 203 N.W.2d 897 (1973). Therefore, one of the biggest issues in determining FMV is determining what the "highest and best use" of the subject property is. Just because land is currently being used for one purpose does not mean that the highest and best use is not a different (more valuable) purpose. For example, a landowner may currently be using the property as farmland (low value), but it is reasonably foreseeable that the property will be developed for residential purposes (higher value). Similarly, it may be reasonably foreseeable that residential property may be developed for commercial purposes (highest value) in the foreseeable future. Frequently, the acquiring authority will assign the landowner's highest and best use as its current use. This is reduces the value of land because it does not take into account what the land can be used for, only what it is currently being used for. This
 results in the land owner receiving significantly less than their land is worth.
 One of the most important steps in the eminent domain process is having your own appraiser determine the value of your land. However, it is not as simple as typing "appraiser" into Google or looking in the yellow pages. It is extremely important to choose an experienced eminent domain appraiser who will accurately determine the fair market value of your land.
 When you decide to hire an appraiser, it is important to select the correct appraiser. Your original appraisal may be part of discovery and could in turn be used against you at trial. Therefore, choosing the wrong appraiser can greatly hinder your chances of receiving just compensation.
 I Know I need an Appraisal, But How Do I know Select the Correct Appraiser?
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  7
 First, eminent domain appraisals are not very common and many appraisers lack the necessary expertise to perform such appraisal. Therefore, you want to ensure that your appraiser is well versed in eminent domain appraisals. Specifically, the appraiser must be experienced in valuating damages caused to the land from the taking. These include severance and access point damages. In addition, the appraiser must be knowledgeable about highest and best use determinations.
 In addition, you want to avoid using appraisers who predominantly do appraisals for the government or other acquiring authorities. Appraisers are allowed a fair amount of flexibility when making land value determinations. From my experience, appraisers who do a large amount of work for the government are accustomed to using this flexibility in the government's favor. If there are two acceptable methods, you want your appraiser to apply the one that is in your best interest.
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