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Implied Powers Outline
 Talk about “implied”
 powers

Page 2
                        

A. What are Implied Powers?

Page 3
                        

1. Not set out in so many words in the Constitution, but implied/deduced by those that are (the Expressed Powers)

Page 4
                        

2. Reasonabe deductions (reading between the lines)
 *See board for examples -- copy some down*See board for examples -- copy some down

Page 5
                        

B. The “Necessary and Proper” Clause
 Has nothing to do with him
 ==>

Page 6
                        

1. “To make all laws which shall be necessary and proper for carrying into execution the foregoing [expressed] powers ……”
 Article I, Section 8, Clause 18

Page 7
                        

2. This tiny phrase is the source of congressional implied powers (and a whole lot of power it has become)

Page 8
                        

3. It has been called the “Elastic Clause” because it has allowed Congress to “Stretch” its powers

Page 9
                        

C. The Battle over Implied Powers

Page 10
                        

1. Jefferson vs. Hamilton
 (strict versus liberal constructionists)

Page 11
                        

2. McCulloch v. Maryland, 1819

Page 12
                        

a. Hamilton thought there should be a national bank

Page 13
                        

b. Problem: Not mentioned in the Constitution
 “Houston, . . . . . .”

Page 14
                        

c. Strict Constructionists thought it would give the federal gov. almost unlimited authority and all but destroy state power

Page 15
                        

d. The bank originally was created with a charter to expire 20 years later (1791-1811)

Page 16
                        

e. Congress created a second bank in 1816
 Money really does grow on trees?

Page 17
                        

f. 1818 -- opponents in Maryland sought to cripple it by placing a tax on it, but NOT other banks

Page 18
                        

g. Bank manager, James McCulloch, issued notes on which no tax had been paid
 No, not those James McCullochs’ (thanks, Google images)

Page 19
                        

h. The state won in state court, but . . . . .

Page 20
                        

i. Appealed to the U.S. Supreme Court, and it was reversed. A huge victory for implied powers
 Chief Justice John Marshall

Page 21
                        

D. Today the Necessary and Proper Clause has become generally interpreted as “convenient and useful” (textbook)
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