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DE,T E - . n'''_fT~lG- M E - ' \ ' - i , I L N " . ' T : I J A L
- - ' , R E T ' A " - " . , ' R D ' , : ' A ' , ' , - ' " ' I O ' -
N " ' , ' C , ~ : I A : " , P ' : I ' T ' A - " L.
ft.LY:LIJ..~lLL,,~..., . I, .r ,_ ,_~ _ ... _ ," JD E ' F E N D ' A
N T ' I " 'S ' U S - I N " ' G A ' S ' "R IC" T I Q " - ' C ' - - '
U T ' " 0 " " ' " , - ' N " I " T I l , . - o I "-__ .,I,\ I"
,.",', "J~, _.~_",,' i' , "_)_,,, '[ii!!.,,', " .'YJ"wII.'-..W : "
.L ALLO 'W '- "~EXEC ' '- - ON : " _ ' F MANY 'THAT AT~,.NS

' N T E ' " " L ' N D , ' . _ " . '" - 1 - " 0 " S : ' , , : ' p
l " A " , " , R E L : " ' , '. _ ,.L.". "_:", ", r.,_EX T'" p '
'!'AI ' - ' : 'TTEi" S '" ':~A, ' - ,~_f "],~ J:' n;
.-.~.,~~~_(Smith 'V. Sta .e)B ' I I ' T. s " : : - ' , , ' - [ - _
_ -,iiio :-- J "" -" ' ~ r p -~ "_ ,_ - II! _ g- ,,

In , Ex parte State, 'the Alabama Supreme Court held that forthe
purposes of determini I ,gmental retardation of a.de - - ' = ' o d
a n t fac-ing the death penalty a en ",,-rm st apply the th re e- p
.ong test set--orlh in Ex parte Perkins. 1 The holding in Ex parte
State followstne decision of the United States Supreme C.ODr t . in
Atkins V I ~ . Vir-~ '. 2 In A k : ~ ' h i C , - - , d ' d '. .- "
. " , f ' - E ' " h'[ g IH [ IG r o , _ Aua 3., ,t , e v.or rt nec
are"I , It [8 VlO' at or [01_- ae mgn nAmendment of the
Constitution to execute - c - . entally retard", d Ide-

fe nd an ts , ], .rne Court, however, left i t tlQ ' the Sl" tes
tO define m e 0-aI- - '" , 4t retarc all, m,The holding i -Ex parte
State Leaves [at lea t __re e impo rta nt

questions unanswe -,,'d~ First, C ' , _ - - external factors
affect an Iotelli ...gence Q iotient (hereinafter "'IQ") score?
Second, can [an.IQ score-,e faked? '_.i-ly~shou ~d.courts use
IQ,',co' ,S l a g [ ia strict s uic elinefor determining mental
retardation? TI e ruling in Ex parte Stateaddresses the
unconstitutionality of executing mentally retarded5defendants.' The
Alabama Supreme C IO 11-_-_ remanded tlhe case toit! s ' . . ,- 'H
~ lkn ' ... " , ,. S " ,," AbU' e :J.,.- ~ w~tn ih,~O'moTS, t - a u
x n e r Unlvenuty; ~',.S, W' ' lb Honors . '_ c o um m . , , - e ,
[ s : l t y a .tMontgemery; J'D, Candidate, . ecember 208" Faulkner
Universl ,,.Thomas Goode Jones.S C 'h - 0 1 o[f' aw.: I C " X '
parte S t a n N - : < 10' o e 0 [ " " 1 2 7 ' ' " 2 '[ ~ W L -~
._ ' ~ 1 5 - :ll 9 ',, 8 ' , : " , i . a * '7 ~ ' . A " , l - 'I ii
i i M ' i !J I .Y : ' z s 2 ' , . 1 \ 0 ' 1 7 , : ) ' ( ' , . r
< l ' . ; i n - i ! I J~"l'"c~_~_. UJ. I . .!II . ! IU I' . ~ ~
. J. .\JU I. ,J , ,w , I .. ::'-, '. - l OJ.I ,Q ,~~ _ U , , 1 I i
. r . l l - . J J . 'C .c.A1p a r t e ' Perl ins (P:erkinr IV) 8,51
So, .2d . 4 5 :3 (M[a -e '2002). [This case is an appeal from

S " " , t ~ 8 - " - ' 0 0 ' 1\o ,f . . C ' - , , : [ 9 '- ' 7 "
1 [ - 2 , 1 : 8 ' " 2 ~ ' ! O O - ' 1 3 ' - - W L " - 2 ' 2 ' - - 1
0 ' 1 2 1 6 ' . ' 7 " 9 ' ( A I " " ' C , - r A " A - ' 2 : 9 ' , I
2 - O - " O ' ' ' ' l )m r u w ~ v ~ I I I .C l l . : - nU. ",,-'
-.Ii' ,';1."'- .-",' ' _:_.-__:_ '.-J., I . " . 'i ,n.m._, p,., g
-e " ' : i I .',",]J ...whe r[e th at c ou rt 'rev ersed - ..~h 's
death pend y se - renee 0 [the ground, ' that Sm itl -
is'~en'na,-.~.ye t a r d e d and i s . t h .e r e f o . m : e
i:neHgil : , I , I , e fo r ' r h o ' - eath penalty,'l E' " pane
State, 2 00 17 WL 15l9 ,8 :6 9' ,a :~: * 1 [ (citing ....kiin s v .
Virginia, 536 .S, 304 321( 2 00 2 ) .3 A I.- - -6 32 -_ ,l i ( [ in
s, [ 5 3:, [ ' U , .. 8 , . at, : i l l ~4 Ex pa rte Sta te , . .2
\007 W L :-5 '~'9 1869 a~ : * - 1 . ,5 ld at * 7 , *8 . .
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228 , JONES I U 'W " REV IEW- ~ - V 'o t. , I D 2the 'trial
court so that it couldproperly apply the ihree-prong test,.-~fonh
3~' oarte Perk in s (1 T-~'~'est ' - ' ~ ~ " ' - - ' - J '' ' ' ' '
- ' , ~ '. - followins ". ,'- lO'I[ In_~ parte ' ertans, etest
appnes _e 10 lOW m ac-tors to determine menta l retardation: "(I) '
. , i , ' nificantly subaverageinte Icctual ' inctioning (i.e, an I
IQ 0 7 '0 0 1 ' " below); (2 ) signi icantor substantial deficits
in adaptive behavior: and (3) the manifests-tion of these problems
during' the defenr ant's die elopmental p ' ~ '. ~ ' , . . ., ~ - ~
' d ' (. .. . ' . ' ' b ' I ~ , " '1 - l & h ' I ~ - - - I " '
~ : - ~ ~d , , - I ' : ~ ' , ' t , . _ hl,, d ' - " (,"I-~ ']" . 8
- ~ ' ) - ,j " H ' ~ " ' I - ' : ' . 1 : _ _ I ' . ~nou u.e, oe ore
IJ.. e nerenoam , reac eu ag " !! towever, a.number of external Cll
, tu~a - anc societal factors may affect IQ- - Th'~ ~ --, t h rt -
'1 - h -, h ,I. d b i f i - t ~ It- SCOI]i~S: _' ..ererore, e COD
-I CIOU~I, nave acmevec a nener resu In., li~ ~ f h A ' . 1 _ . . ~
Idin 1- - OJ h rh1t8 a p p l . ' cation 1 : : ' [ .t e ./ tk: ns
."OJ [ : . ng , I is '- 1 10 te s u g g e s t s t na t rn eA l ' b
~ ~ " ~,.c, - S ' - : - ' 'c: '.", , I e" , .- .- " rt ' b ' " " '
1 ' ba d' ,-. t : l h ' - ' ~ [ ' . ' 1'1' - ,~ ,~-:- E x ' c ,
-,-",~ rt .a, ,aDl,3:uprcm.e , " 010 1 S OU I. a t , a n , ~.00.
...Ie.lI la ngua.g. In ." . .... i a _ ePerkin'; rhat institutes a
defi '.--~ cut-off IQI_'iclore for d e . .ermit mgmental
retardatioi and instead should ' look at the 'Q score as
a,mitigating factor.

The 'irst section 1 0 " th is n ote discusses ".L ickground ir
forma-tion including tb e deve ipment of the death penalty and
executionf ~I,. ll d d 'I h U '.' S d th hi .. I d0 ujl_- ' m e n _
, a , ' y re tan "e ' I' tne '.'mted S ta te s ,an ' . ' .1 Ie
..stonca ,,' e -veloprnent of this case l a s it C ' : _ , ' ates
to other Alabama cases. Thesecond section is a statement of the
case including a recitation lo fthe facts, t te procedural posture,
and t "",court's holding and rea-,Ioni g, The t I drd section is a
.'letailed analysis .' 't__e case includ-ing: (1) : - - _ D
analysis of the Iexternal factors th..t can affect an IQscore (2)
an exam ination of wh ether an IQ score ca - b . - c . . f ced
and'(3) a diSCUSS1tOID of whether a strict IQ cut ....ff score
should 'b e usedfor .-e imposition 1 0 , - the deatl pena ty, The
final section is ,8summary of the i .S . s ' U . I C S and
conclusion.

B A " C ' - ' ' K ' G ~ R ' O " " ' : U . N D ' '" ~ O - " " 'R
M - -- - :A ' ' - T I ' O ' , ' I N , _ . . ' . " l L l ' ! ! ! l l
I & . 1 - . " __1 _ . _ .A . Mode, , n Histo'ry 0 / " teDea th
P -~nalty in ,:.he United ' StasesIn ' [ 1 9 172 th e United States
Supreme Cou t heard Furman ' V . iGeorgia. 8 In that cas , th e def
ndant was a tlac' m an aceu i,' 0-raping and murdering a woman' The
majority held that the deathpenalty vio' ated .'~c E'igh'_h
Amendment if the : p ' U s , I ' . ._ .C . 7~. I - t ' w a .

6 Id. at * '- 4 ..7 Perkins lV, 85] So.2d at 456. The court in P
rkins s er a c ut- off score of 70. But theAtkins' Court ,aid an IQ
'o f between 7 0 .rn.d75 is ty:~caIJy considen d [he cut-on for
men-ta l retardation, Adcb~;s" 5 '36 'U..S, at 3 09 1 ; n ~ 5 mB
Furman v. Georgia, 408 'U.S. 2 3,8 I ' 972) i,

", ,~ , ...,[d. a : 240"
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200:8 D 1 7 T J ? R M ' . 1 . . , N : ' I N . G ' ,
M::E,.i'~lTAr.R:. , IE .T~IDln,AT~O>'N .. ,~J: ~ B 'L = " ' , ~
. ~ . . " . . " :1 , ' . . . 1",I ~ .... -' J:,L1n..L.In..1 J I "
', . 2 2 9u ai'~.. hat '" .' .. ~ "'d'' '! ~ " [ h"unusuar in that
1',8 rmposit ion vt '1scrl l lDlD"ates against ,tiC ac-cused] by '
reason of 'his race, religion i wealth, social position, 0'[,class
0 ' if it 1"1 ( ' 1 I ."mosed under o C i l procedur ~ that g iv es
ro om for r'LQ;,ILI,:", ..ll. .. , J 1 1 . ,U ! ! , .. , . l J . '
! I I i ; , . ; o , ! L _ ' " !Ul.',' V ' . '\ ;;.0 .. , ,'" ':.'
.0,. '.... 1, IIJJ.I~play of such prleJudilces'I i ""~o The Court ,
concluded that "applicationof 'th e d ea th p en alty i s unequal:
ID:Ost 'o f th,OSIC executed were poor,young, and ignorant, ",,11
The Court held that capital punishment, i n ,i~s current scheme
violated both the Eighth and FourteenthAmendments: "Thus these d
iscre ti onary statutes are unconstitu-tional in,their operation,
They are pregnant with, discrimination andd , I~I~!C~'im dni a t i
o m is a n , 'I' ingredien ' t o , no . . . _ . ' t compa U' ible
with thie ide , a.,l of' ~_ '_' ,_.I" __U. _' _ . 1 1 . _ _ ' _
I,.,_..Li'_ ,,,",,,,,. .,. . . . .,' ,. , _ . .. .. .equal
protection of the law s that i s impli ci t ito the 'ban,0':0
'cruel andunusual' p'unis,bme'-ts lj ; , , 1 . 2 Inhis dissent,
Justice Rehnquist said theCourt should adhere to precedent and
uphold the longstandingdeath penalty: "The Court's judgments today
strike down a.penaltytnar ,OUl' Nation's legislators have thought
necessary since our ,C 'OUD, . . ,try was founded, My Brothers
'Douglas Brennan and Marshall" rr - i ' l i d ' .- tone ' ~ : - " I
I s :" '- " ~ " '- : " 'I O ' - ~ , , '~ - - valid a r e ' } ' a '
' 'Ni'aL~S' e n ta cted b'y " , C " : o '" 0 ' tgr e s s a n ' "
'IdOUll! a, '0 ,e , lI leJl ,wop ID"Id. I~.~_!J.""" _~!,'. "~" ",
I"", ,v ",_ .... ":_ v~ ...... '4 0... f .'h - ' . 5 0 " , . , - '~
I - . ~ ] - , - - - - n] 3' . ' o ! t , Ie . . . / state lIle;t" s
atures '. '~'. ',~Ci~

Capital punishment r ecei ved new life in 1 '9 17'6 when
theU',.,~,~. Sta ' t- , " ,, '. ' S : : ' : , ..... 1 '. ,' . . , .
.. . ' , ,, '. Court " 0,:" __ , .~,1t, t ..d th . de . h oenalt
:..."',-G : - - " ' , , . . : . . . . - ;.c. ",','_ ,mlt,e ..
~s.)up reme ..0 '_ r ,e-JDSta ....c_ . e , ..e a _.c, peDJ i . ._ y
In , regg. " G " " - - - - - ~ - - ~40...-.. .d a 'i, .. t .. ," .
. 'ld .. --. -'-. ,- '~ ,,-. " . _ . hit 'hv.. ..eorgl,(j~,,rle,g'g
an: l , ,3 s)X"ee ,D '-yc.ar "'o . . ,comp,aJ]llon were JllC
',~,hiki -. thr. "'. ' h ' F l ' - ~ d ' . . - 'h .. f o h ' l. '0
: tii " ,..', .th .... ide i5 Aft - .ng rrougn r ODI_;8. wnen tie
V1C,_lm8gave tr em. I R nie~:: .e rt h e - i - . ~ : . . , ' ; -
ssed t b e G ' ' . ' - - : ' I "C : : " ' - ' g ' "al state line
the victim ,(';'i let G "-r~g'g.d r iv " c '' ,e ,m e n Icrosse '..
. . ,e ' .e or,; ' .I~ ,~ . _.c. -, _ .._,,:_,~ t ....~ '.', , I
,~t.. .~ ..'-". . ... ,.~, ...~'.. t. .... '.. ' ..while they .sat
in the back seat of the car and "did considerableIdriDkil1.g~"'161
Later t h ey stopped at a,rest stop and all four travelers,got 'OUt
o f 'th e, car, 17 While at the rest stop, Gregg shot a n d ,
killedboth victims, .robbe~ their Rockets , ~w the bo~e~ in a
ttitch, anddrove away In their C3r ..I. The tnal court convicted
Gregg 0"a rmed , robbe ry and th e m urder of tw o individuals, m 9
i The Supremec',':"rt. lu ' I d ' " th . , i f f caoit -1 -." -,~ h
- ~ . . . - , t , ~ . , . . . . flo " 1 - ' ' . ' . " , ' ,i ...
'.- " . " I t ' ~ . . . ' . . . ~ . f' ' t h o . ~: .IOU~;, , e , '
. . . - ' a , t~c,ap[la.~,PUDls,',_Dlen,_ ]S ,nOt a wa.ys.
ViO'a,Ive 0' .. ~Eighth land' ,,,,ollrt,eenth Amendments and that
the goals of retribu-:1 0 Id. at 241..:II Id " 2 - 4 1 ( ] - ... -
I . I I,.1 ',~ at "J ""i,t1 ;J . - = 6 - - - : 'td. at 2 5 , . ..
.., , 1 5 7 i'1 3 Id - to A '0 ' S ''I:~'!i! :I" ~ : ' - : ' 1 1
1'14 Gregg V~ Georgia ( ,Gregg II), 42 J3 U~S~:~ ,5 ' 3 ,1.58
(~gq6)i~1 5 r " " , , " , - . - - S . . ( 'G " - - n 2 1 - 0 ' S E
2 d ' 6 "5 9 ;'; . '2 ' ( I G ' " 1 9 ' '17'~)- uregg v , ; - :
'~ate. . ' 'Teg"g ~ i,~, I. " > '. , . ~ I., ..., VU '~ a i "
'9It' Ii'I~u

/:Jlli

t1.,1,J'UI![8 i ' d ' -I: ,13' [ ' ' G ': - , l l - : ' AiI~O U
S , , - ' ' ' 1 5 I : r~IJg . i l . ~ ' ~' 2: .. 01 . .. , -. ~ , a
~ , " . . . .Q.
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. . . . .. 3 0 1tio n an d d ete rren ce 0..capital crimes m ay
b e perm issi -~e "consid-e -a lt l,oD ' fo r the legi sla tu re to
weigh in determining whether th ed e a t h - - ' - o R i ; l l , h
' r - : I - d 'b e ~-, .. d ' - \ i ' , 2 0 - ' - h ' - I C ' ~ ' I
" rt . ., - . . . ." " . . n e d ' t 'h f'I e a t n penaity '&
'. IO U , I _ _ ,.e Im p 'O s , e _ , ,~ . , , ' e ,_,I;]U'1
reas,OD':._ , . ._ , _ : , a l l ., ::.h'.-..- ,."" .,-.- . ' I f ~
t i - ' : -md -- ,-~---- . ."~ Ili1 :' , i t ' c . . . . ,l.-I, '.
' 11,~ '" ~ , U;" .', I " '''III'' "'- "~ -y.. tha t " b eW .
,en,an 0 " , e ,R . .e r , p u r p o s , e J l . U J I J , I , Y 1
~ U A . e sa . J 1 J l e we c,anno S lia,,., .. ,' - -,--'
...punishment I,af". at- is i ava ri ab ly d i sp roporti ona te to
' t h , l e crime, . , tis an ex t reme S,aDCtiO'D; suitable 'to
the most extreme I O ' , " lc , r i, 'm l e ~ , ~ n 2 ~

1D'"/ i ' - ' 'I' If, ..,-' t d I J - t;j~' _ - , ' - 1 - . . -
, " - , . - - . . - , . . - , - - . - , ' - , ' , - - ' -,~,8' , _
, ' " I , N g . ,. I I : ,R, ta ,~,e,lJ",~ tJR. In 'A -i- .~:.'~ ..
. 1:1:"', ,'" - ~ . ,2 2 ' l ' h -" U ' ' , ' ~ ' I ' . d S ~ t - ,
t , . . S ~ ' . ' ' - ' . , . ' : . ' _ " - " ' r t '. I~ , tans
v.. 'vl '. ,Enr.Q.,,-l ,-e , : .. . .D'llie,_ '>I_D,ILe8 - <
u , p J l e , m > < _ 0'0-]reco gnized tw o w eD -estab li
hed d ..fin itions of m ental retardatio n, 23

The Amiericau A ' ~ . ~ ' ~ O .ciatic n 0 " [ 1 - ' M r / ental
Retardation ('"ereinafterI II 1-1&.I;J"." B. l ...Ltlii:) . ~
u1i I" , .. ! I . ,_., . . .~ _ _ _ "_. __ ~ , ,.... . - .. .- "" "
A ' " A " M R "1. C ~ ) . d " - I fi e d . . . . - i t a l r e t a
d -e ,t , ; - : - , . . S: . . 1 1 1 . . - . . .,: , ... _,.I~ ..
': " e ID,f;, , m , le n ! L . a l ie .aJi.:_,a1ul[)n a < , . ;
I 1 0 ' J 1 ows~ ,,'.__c:len.ta Ietardation refers to substantia]
limitations,~ 'npresent f u , D ioning.Tt i s c ha ra cte ri ..sed
by si.. iifi...cen '~I~~ 'Ifi'- ib'a "~:rage i nte lle ctual fu 0 -
r o, '- ~ O " ' - D ' l ~' " " g ' ~'V' istinsuJIl,1 l i ly , I / :
) U , I : ' : , V I , ( ' , i ; J L , " 1 t':':: ! I l . Q : _ - t
. t J a i , ~ _ _ . " , , ~ _ J _ i , _ . _ " I . .~ " :: _, , ! \,
;; o, i\ ., I1 1 ,, :_ Ieconcurrently wi th related limitations in,
two or moreof the following applicable adaptive skill areas:commun
icatio n, self- care, h orn e l iving, social skills,c ..mmuni ty
use, s e lf- di re cti on , h ea lth and safety".f .Il n,l d '.' 11
'.' d k M" ......~ -un cn on at ,le a ' ' e r r u c , " : ! , - J l
l e , I S ' u r e ,a n , - , w , o : r , : . '~ ".ental r l e -
'tardation manifests 'be: '0 ric,age 18 ~ , 4 The American
Psychiatric Association's (hereinafter

~'AP'A"')definition is very similarto the ,AA.MR'S,:The
essential feature of ,~ _nta l Retardation is sis-, -nificantly sub
averag e general intellectual function-i ng (C ri te ri on A) that
i s , , B ' C C 'O - , , anied by significantlimitations in.
adaptive functioning i n . at least two ofthe following skill
areas: communication, self-care,'h - I 1 - O J , ' , ~ '] } - - i,
' ~ l - ~ ' 1 - f ; c o ;. J l o m , e ' rvmg I ,SOC1~l : 1 '0terp
e:rs0'0,8 I 1 $ , - . ' " . S, 'use 0',communi ty resources,
self-direction functional

lO I ' d ',_I_;_, ~"'1 -, ,-:: . ~_ , , l e t at ~187.21- '-I '.
V " " ~'lJ::: U - ' C'! )\Ii' ' ' iiAI "l 'C'O "l ( 2 ' 0 0 " 2 ' .
" ' ) '--- A tk ins v" .....g l n 'W " S J ' I ' 5',JIU! _'., ., i;
l" , - " ~ ', . . 1 ' . 0 . _. . 'Ill, .1, .... . .' " ',. ~n , - :
' . . 1 '- ,:. .. .. i~ ;I !2 t4 if'..J ! (: . ,!( .~ " A " , . A !
f ! l ' , : t i I . ' , : . . e':' -.'-.' 'R " - . . : " . ' . . .
. '. .- M " " ' . _ - , D' _. -.. '1 - . ' . . ' . . ". D ' - - : -
- - - N m - ' I Q - : " - 'Jl'U;" . ,c, l l1ng , I;', ~ ,~ S N t 0
'.- '. . , A L"_ ,:. iE TA RD A,110N ,, . _ EN TA IL . .E '\..E f,A
AnA TIO N , . " f-A .. " , , 1 , . , , ,' CLA5S ,~AeA 110' " 't
AND' SV ' s- TE , : .S , O F S UPiPO(RT'S 5 (911h . ed, ' '992)
li'
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. 0 '08e "'1. ." '.::, .. :__' 231academic W.. I[: '., .-1' 'ure
hea I ' t h ; . an [..afety(Criterion B)~,[---.~.onset must occr
-.befor j age 18years (Criterion .....) [ I [ Mental , ) [ : - ' a
J l d a t i o n ' . . [ . ' [m,31D'='d i f f e ';-'0 etiologies aad
= ~ ~ _ Y ' be seen 8 , - : 1 . finalC O l n - 'on pa'thw .y 0"
'V'mO'D['" pathological processesthat affect tl .....functioning of
the cen t ra l nervot Ssys'tem~:'.... l l . d , " : . enta
retardation is typically U 8 , . - . to describe pe,~ ~with an .'Q
level of 50 5510 ap-,-i~i or'~ima'ley70~'~ 'DI[To'assess
intellectual funetior m g it :s necessary "0 adminis-ter and
evaluate the score If an l...~-.t[berel-':~.: : nany different

t y p - : e~f ' Q " ,- " ' . [ . - !~ t . . T h . . , esh 8 ' "
I e ~ ' : " . - 1 1 - [ 7 for ~ ..';;'dr- e n ~ . . .. . , ~ . ad l
u I " ' . ' ' . ' r :, ...a '.. .' . "~l. li l . . 1~1 . ' . '. '.
. . I I~.. 1 . ~. I . - . . . I; . _ 1 I . I1 [I . ., I' 1 . ' h /
~ - S ; ~ l t a n ,~-,.II"('~'B ' ~';I~ 8 , . S - - - , ' . -. . ~
. -~I'~~ t b - ' ~ e ~ m - ~ - o :. - ; , ' ! " ~ ' : ' e - I y : "
- U - 1 ~ [ - d 1 . .2 6 T h e 'c, 1- 'L~tl" .... ~!!. [ . .1. _. _
, __,__ IUII.'L;. __ _ "-,~ '. . _ . l I '_ ~ _ I _.. ~ ,. _ __ .
"adm inisteree m ust ' b . ' . , 'I appropriate for [the particular
individ _18 . inorder .,f: - th__- . " . . ' . ' , . . . . . . I '
, ~ d ' -I .. , ', " '1 " - : - = 1 " " . - . . ' : , " , I'" ... :
---, - : f ' I ' Q , , ; , 2 ' 7 ' T ' L .Olt. er ,lor - ,e tests
.. [ P o'v!,e ~-,I accurale me. su.r! r- [0. c . :. :. ~ ,I. C, . r
- - ' I'; f~ss i O ' , l' a J: . w - : - b - 10"'" ad O l l i ' : ~
, "1 ' \ : . ' :'1. ' - 8 : ' . . . . . : : '~II" ,- -'IU-I 1 . - :
: : '1 1 C ' " 0 . - ' ; n - ' . ' . . . . . I e l-- ~ 'cU -. tu r
: r. 1~ii:J.,.,~ _._ ' .' 1 1.1 ....: It.. ..:) .. .I _,_II:_, ....
_ ...I" ~ ' - - " g n ~ [ - Is t i c ; . ' : n - -' ' : ' 1 0 ' ' r
y . ~ . 1 m I O ' I' ,O " r " a n ~-d beha ' 1 '0 . . .. . . II '1
a c to r s ' [ : - 'w h e n choosins"'- , ' _ ' . : I . .....:.1..
. ,._.,1 _ .. . _ ', ~ : 1': "" '_ ', . . _ " '. ~ " '_ ' - .. . '
~ .~ ', ', - I., - . '_ . . _ :_ _ _ . l \. . ', ' . . _ . _ _
I,which particular test to ,dmin'~ster~21: r 1 erefore .. d 'l~ t s
ad .~I is-trator must 'b e well 'tra in ed , in assessing tbe
varier s actors, and

. O W ' " I I dgeable I"," av: 'i l a b l e I Q , ,ests It o
ch'OO"JB the test bes s u i t e d. J" - ---- IW- _ ," :_ I, . I, _
I ! '~ : .1 _ " . ', ' , ' a. -,' .._:..:...__ ' " '. " _. _ " ", _
I .:__.~ '_ '. _ _, .to die particular individual, '-~A ~ l . _ a t
u : _ o r y req men c'-'"~ reg" lngtest selection WIU l id
'uo,ld'Iy in ..fere with ~b." exerc ise of clinicalJ ' ! J ' U -
dgm"~;D'- u~[g 1['" 1 1 s crucial - " ' 0 " " - : - the tes
administrator ' ~ I O : ' " S ; : : - - 1 I I A i I f ' I i ' the..
' .~_,' ."-" ' . . _!!ill! . J i . : " ' : [ !!i; ., .. , IL; .~.
I... .- [." .. ~. ,'! __ .. ' .1.111,1,1, I il i. ; -._.. Ill. I' I
. " , " " ", ! f ! ; ; ; ; , o . ' . . . : .a p - I ; : p ~ > :
o p 'ate t 's - for individ a l s f a c i n s t b e death P ' I "
enalty,.... - ' . ' < 0l ; _ " , - '" ',. __ ' .. 11 - l._ _ ..
_, ., ,1.. _ ! ,_,~ ', . l ',! I j I~ ... __ '_~__. I !I !According
....o the, AAMR an IQ ' of seven y . . . " 1 - , aelow i S I ' ' .
,. '_._'._'. ':'.' '.' - .. _ . '.' I ,_, .....: .' ...... -:.. .
.' .,.,lgeneral .~ '' .- ,e~;boil idor d.. , ' i l .~ml. '~nin,g ,
, : n . t a l . . r e ta rda tion . .[ Tbi'l (::C "-Y ~ ., " . [ ..
' :- If" .' _.... . d - - .1 .~ .. ," ''' -C 1 - : " " 't h - ' 'C
. " . ,- - 'I L . . !; 'b ~ [ 1 1 [ ' . . : .. 3 1 2rep' fe. 1 1 .
: ' 1 t w o s tan . .aT " . '.eVU31~_on.' ".' ow _' '.'.m e . " 1
,[ WJ ,U .C .... IS , . 1 I l . . . . ~
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232 J O " ' "nsst ill ' W : : ' R ' E ' 'IIE - W I
:'..~.,.'"~LllUi, ':,:,'",..""f",~ ,," .'~_. ":,:- H - - - : - " -
" ' " ' , ' . ' - , th ' A - " - A : ' - ' M , : " R " ,'I' ','
,,-,-. that th -.-.~ .- st mdard - --,.' " ' , f " - ' -riowever,
..se __,~u S O < I R , Y S ta ere is a . stanoam error 0 I R P
-prox im .. te l y five for most I'Q tests, so' th e C " ce iling
m,3l,Y g ' l o up 't o,scv en ty-five ~ , , ; , ' , , 3 32 'rL-~E -
' ~ ' ~ , I . , 'r l h ' . . . 1 ' ' '" ' ' : -, / , ', , ' d : : :
'. . . .. ' . ' . " " . I B ~ - - ' . ' I . , - ' - , Cruel " ' C :
- ' - : - I d < ' : 1 ' ' ' 1 ' - , - , ' - ' ~ ' - - " l ' - p
, . : , " : - -, ,i ~ " ,e - ,r , g r :I 'f A " ,I1JRen,:lll,en_
!~a lZ lon ..-,rue: an , " uIlU,SUQ! " u,n~' ! I i hI 'l l' ,
tmentInJ. -, ..'~lliJ. '- --

T h -ljI~ E - I " : g , , ~ h t h A , : 'm e - ' O ! - dm, I , e
. , nt , t I O : " : , the U "nited St a t. ' t ' l e - ~ C ' . " 0
" " 0 - is tit u t i o n~ " ~ " "_ , __ , __ ~ '. I '~" . ..... ~ .
,", , ! L J I j , _ , I., .."E '.' b ' " 1 h 1 1 1 1 b ~ d ,I , f
,!,say:s," '.'xceS,stV',e - a d ' . . , , ~ ' not be [ Ie q .-'u rr
c' . DiOI excessive ..toes lm-. . ' ' : ~ . . , . . , " , . , . . .
. . _ " _ , . ~ ~ . ._ " , , ! " , _ , '. ~ ' . ' , _ ' I ." _ ""
'," .. . '. '" _' _ ~ ,,_- " 3 - ~ . - . d - . . - . . - - .] - . -
d ---- -n'll - - " -h nts i-l - , " ' , . - ' d U"'t' D " s : _ .d
. ..-'p1olso:." no r cru e, ano U'DD,S'Uw purnsr mie ns m r ictec ~
./ellen, ants:. . .. "- ' ~ ' ~ " t h - . ' 'I E ' ~ , .' ,h' t h ~
- A ' ; ' - - -' , ,"-,d , - - . . - t , , ' ,, , ' - h ' " ' " , "
, t ' l f ' - ' , . ' . o t h '" . 'it, ', ',"1 ', " .~ --- '" t h
e ~ , - ; , , - - 'cue _.,I e c : . l , g . c _ I L c _ " m e n " .
.men, w, en a, ~e:m p ID ,g t,OI e scape ie ir se n '-tence of
death, Opponents of the dea th penalty also cite t h l e ,
EighthAmendm ent w hen arguing that the death penalty should b e
abol-ished , These opponents claim that c ap ita l p un ishmen t
achieved' r - i ' h r -o u g h a n i ' y o ' " ~ m ethod ].,~ c r u
'e 1 1 a n d u n - " 'US.U~I] 35.. ' '. _./.- . ,,"':.' ,'".~ iL
'.""'_.)... . . . : J i ! J ~ , , " _ , . 11 L ICLJI. .J.-:: 1 __ ,
, ... I __ ~ l!3 E ' : " - , . ' - , . - " , , ; , , " ' . , " t- '
h ' . " 14' I . rJ ' 1 - ' . R ' ~ . ":f - .s - ' d : 'ill -
\xeC"Uf~o,n o J tn e , l r fJ>eJl.s \fJ . 1 6 , a , , ,6

In 'I ' 9 . . 8 ' 9 - 't h o . . ~ ~ ' U I . mt e d S t a t e s
S - - , U P ' I [ - - , e ' m " e , C 'urt.hiea r ' ~ d ' th e a e
c a l i t ' I " l I ! 3 , , 0 ' :fl . , . : . . , . . . . J :. ~
',," -._ .:....:. .._.~ .. '_ 1 "_~ '_ " _ - " . ' "d~ ......
'Penry v..Lynaugh.36 In that case.Penry ra~ed and beat the
victimbefore stabbing her to death with scis.sors.

1At the scene of the.. _ iI - .. p.. -. adn itted ,;.----.'
.,-.. office th 1 ' h - Hh' d d ~ t - ' ~,3,8,cnme -enrv a '01111
:, .11: ,1 ' - . ILO P i 0' ice 0 ucers I I a . C ,I a none '1 1_'
1 "" " - &=~, 1J.' - - ~. .... _--,_. _. '. - , .. ' . ,_~~ _,'
.. . . '._ . I. . _ . I ',.. '[ . _ " ',", .'. ". ... 'IiPen r y
was. I R recent p a r o l e e from p r i s o n where 'h e was
serving' asent~nce.for a .previo~s- ;~pe .convic tion .3 9 .. . The
~ou; de.~~ecJ

Penry com petent to S tan d 'tri al despite a p sy cholo gi st's
te stimonyth : f r o 'p...,--.,!,' , " ,.;-. .. ' } ' j ' - d " ' -
[ - ' : 't ,-.. " '-.... d - . - t e l , . . . , _ . , t o o ,
rd.-'d '; h d the ,-,--.:-,"_1 -,-._-al!1 -enry was rm y I J . , O
' moe e rate y .e rarc e ..l I, , 8 [ . . Ie ,~ , le ,nU1J lca -P -
' a c ' I ~ ' l f l - y ' 0 ' , f ' - , I I i J i ' C ' l ' 1 1 O X
" , . y '. p a r " : I O ' 1 I d " I c h l' ~1 d ' - !iJII'in d " w
a s ' a vi c " ~ t o ,im-- ' 0 ' - f' - 'a ' bu [S " e " ,4101 A
> , . , . ' t r t " , '" ' 3 , 1 1. . . : . L ~ " I l l . I . .
, , L i I : , I i: " , . . . . '_ ' L - . 1 I, I . : m : _ " , ~ .
, _ . I1 ,I :_ ~ , IW.Jl.::_ , > . .- .~ . : ' I'. '.~.' ..:1 I,
[ '. 1,_ . '. I.',..: ~ . I i " . ' , . - _ "P enrv raised an
insanity plea and presented evidence 'that he suf-- "~ 'J " _ " .'.
"~ ... ~ "1: II ,1_.11, ,_, __ ( . --_. __ '_._." -- ,1,-, , ,. I
..fered from an organic brain disorder and W'8S moderately re-,":
!33rJ.'1(J._3 4 , -U " ' a - : - ' , ' dVm'".,~'.iONS,'f m a m:n en
,1 _ . . '~ , I , ~35 See Roper v. Simmons, , 5 4 3 , ' U ' , .S ;.
5 5 : : : r , 5 7 8 , = 7 '9 (20 f15 ;) ( a J : g u ' m ng
suecessfu U y that U t eimposit ion ofthe death penal ty upon o ff
ender s younger than :n 8 yean , old is a vlolatioa ofthe Eis ....h
an d ~~'n"": , j,.....Ame ndme nts) ~ '.. . '-, . . H ' : ' " I
lada . C " I , . " - , , i I - . - - I I ,iI,~? p ' ~ , . . . .
2',,;AIIe Ig,luU , a m : _ , r()U._, _ l c e . . n l l l J l . - -
1 1\,;0, .. 1 ~lih,S... I i l ' e , e l a ,~so , ., o . w , a u t l
_ y v . _ :a m p l u e _ _t "1'U~, . "",~,pp' ." U J.iH "j""J!J.i1
iI " l " ' ' ' ' ' ( N \ I' 'D " A , 1 . '2 ' O " O ' i i C \ . ( ,
~ , ~ : . - . , - , 'it - 'f '- b b- I ". ., , - , 1 - . ~ , . '~ -
.. 1 I i ', 'h " d , c . . . d . - - I I I " - , - . .JU .
"J1,L,'I'f, ,n ";'IL I "',).',.'",.~ya" ~, ., U J ,w] ~ w g ,a wn'
0, 1 ; 8 , , 'e a s c o .r pU S C ; : ti lm _ _ _ l n . g ~ _ . ;e
, ' . e,. IA~'n i . .an,I~,w , a s

,n,n d o Jl d 'b " . . : I h '~ I d - " A ' I_ . . . .~ V" 5 ']
U ' S 304 ( 2 " 0 0 ' ' ' ' ) ' hme!l1t~uy t e i t u , - eu :a D 1
"aseu on ,[~ e nO, f : :~ng'n., ,- l r r .J, f ruS, v . . .. ..
.rg'nrl:1a~ ~',30 .,' ~ :', ~_, ,',L ,I _ (eC',W1J10t b . e , e x e
c L l t " " , o J 'l!..~'f"al~I'liI' ,~ '11' I t ' !
!Q,"'II'lI;ll~t- ;'~IU!-,.Gi~ , 1 ' jJ, '!1iI ; i , n l - a .,t:: 0
, in In$' " [1..," ,,, ' 1 1 ; 1 ' O i ' h i ' : 1 . . A . . . .
.m:. . ; g i ' i i l ' l i l d . :iiffiffil~'if'iI ~: Ii ' i . - :
" ' b ' :e i J i n - : - :t" i i;1f1I1 . , _" _ "_ _ _1 ." __ ~ u~.
J ! J . . ! j l , J~ lI~ ~ WJIlIJL ~.I~'uL'!lr.il!QI y. .Ill,V . _
U " ' _ .i... ul ! IW I " I, ~ , ~ b '_ ._ IU ., I. ~ = .. ~~Il I I
U I U I l I I J r . r J L I 11111 jJl .' a I J Ulilil. . . ' - 'd -
" " " '1 . . - ~ h - . . - - ) . ~ : 1 ' : " - - 'h' '~I.,.!,. 0 '5
1 1 ' ~ 2 " ' d 4 51 4 5 - 4 ( ' A I ' " 0 0 ' "1 I i) t ---ern e
.. an~, u nu sua P 1.U lls"me.lllt I t ; : , ; _ ' X , p a r . t :
e ,rr-e:r,~l1.S'j, '0_: JJ Yiiij,. : ~ ,jl~"
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:2008 DE' T,j~[)IM.''' 1 " ~ " , f l i l \ ~ G M'~Il\,1T', . R :
: ' E ' , T A ' R : . D i A T l ' O " , ' :
'N',':~,n~...',.,~'',~,,~'V i I , : - , " , ' . ' : ' , IJ.I' , I :
[~ . . " , ' " ,J' n" . nJ ; ' , ~ , " . . .~. . ' . . _ . 23' " '
' 1 3 ' ' '. .. ' I,_ [0- d4~ h S ! 1 3 - d . .-tarded." -J ':c',e
:,ltle mtrodnce t evidence lh,l't P len ty was legally

'"1-" , . ' 1 1 ' " " I'~' i' ~ ~ ' I b " . : t h '.did .-.'" "
1 uff ~.fr...,-",.'......-.[';,.,-' ' ' ' ' : 1 1 - : ' rd Ib ' ('
" ' . , , -- b l ' i I tsane, Cll,aJDll,I],g, IUJ.a~ne cm ,01. SU,
rer ....om menrai retamanon .U,I~, " - ' t . - ' . d h ad -" '.''..
' '~'....1 - - - - '1 ~ ~ " "~ ~2 T'h"~' ,- ' -. ~ ,-ed - p : ., .
. _. . _ . - , , "msteac .. , . 1 . 3 _ an, annsociar personanty,
.e Jury rejected ,~'enry sinsanity plea and found him gui '~ yof c.
"' m m ' 1 l I i d , l e r ~ , 4 3 The ICO'Url

1 -~ . ~ . - . . ~ . ' : 1 1 , . , , - . . , - i-,':J- 1 . - : e
d hir . ... t - I , '. de t h o 44 ' 0 ": ' - - . '~I' - -.,.,. ~
to th .. U ' _ ' j~ '~" . ' d ' -_ , _ , I t , l m a , _ , J l Y s
e [ ] ~ e n c c ,.Im, _ 0 _ . e a _ . , ~ , . . n app.lU .:0 -.1:
..~m.~e,S : to a ' te s S > I '" , C : , , t ' p -.' = . . . I '
' g ' : . .,'IiI . d th.,.' d t I h - ,\...1II'~_ i,~." ' .d ':, .
_ , . ,. . " , ' , . ~ u , p r - e m e _ o l u r - " , ,~enry a x _
' u " , .3, I,;ueo ._lSUUlUDls_._e:_.- . - . ' . - t I ... . '". h
. h . .. ' - I d ' b - . . d ,~L. d '" t h ' l - l. .. ,-...]-,., ,
4 , j i s - - . . ' ~ f i "1menta capacity le,-; IOU, ,I.C spare
'UI.e:_ eat .,pena t,y",:p,~cm 1-'cally, he argued that the
execution 0',-' a men tally retard ed , rerso n...','isn i i i - '
t ' i ""'1-- ,] ", .. - d " . ~ ' . . ' . , . ' 1 " ' - . ' I . ' ,
" shm ,--t o ' . - . ' d _ . - ' t " h " " . I 8 ) ' : ~ 'ahthc o '
, n s , . . l l , u , . es , Icrue,_" aD... u.nusua p u r n , s ! .
_ . , I e n , un._ er ,~=e : '1,8"-A"m,e:ndm.ient ,4 16 Th e majo ,
, " t , Y ' disa . eec 'with Penry ~ T h e COIUr l :h ..~Id t h a t
m - " I " n " l ' ' I J I '~ i r e t a r rda ' I" O' ID m ' 'lollY'
' b - . . ~ ' u s d i f . l i I S !!ii. mi '" g a t i n g - c , f'
a . .c t o ' 1 [ - ' g i n ' - d.~=.:_ _" ,.. 1 ' _ _ . ' __ .. ~
!~.I, ...,l. ,I I.. . 'I ,, 'I I ~'_ u:: '_:_"~~.. t v , : . . . ,
,I.... ~ ~ " _ _ __ L . '.. I _ ~L. ",'. u_ II .- Idb - id -that
tuture cases S , : b O i U , : J L be deck led, Ion a case by case
basis:

In ~um m.ental retardation is a factor that may wellJi. "~' _
'__=._. .'. .. .". . .. ,........ "'. '_ __,_.' _._l e s ' i s :e
'D " ,~I d . . .1~ln,d ' a n - - I " e' c u , ' I - P I a a b i l ~
. Y ' ' ; 0 ' r - : . . cephal I 1 0 , ~ '_ ," '!!l~ '.1 'li,. _ J
J! ~ ._ __ , _ __ ' '__ '= " , 1.1_- _ I " l I L ~ 'fease, But we
cannot conclude today that ' t h l " L - i , g ' h t b ,Amendment
precludes the execution of any men-t a l l y retarded person I
..fPenry's abi i t , Y convicted 100

, I , ) - f ~ " " imnl b '" f 'bj' hcapita 0':1'1- ense stm p -
: ' . y . . . , - : y ~ "virt. e IO""! s or I .dl i"" men-. n _ ' I
La - _! ___._: _. I!J. _ ~,~ __ I. " ~ . _ . ," - ~ "Ill J ~ '" _
,, ,, . 1- '.. ..tal retardation a lone ~ ,SO l long ' as
sentencers [sic] canconsider and give effect to mitigating evidence
lo fm ental re :ard 3 ' t i o I ' " r : - I im" I P ' ~ I O " ' 1 ~
1 ' ~ ; ' n "" . I' sen 'I I ' e mce , 'ani ind 1 " ' ' ' ' '... _
~~ _W ".'~" 1_ I. '[ I jl_1 i ~ ." _ ~JlL , " IO!~_ _ '_. o.= r= '
__ . I AJ.:I ~V I ' " d ual '~ I e .d d e t e " .rmi n '~ '- ~ :
..I~ W r r. h e . .he r - u , d " eath 1' " S ~ t , -~ a p - _ ,. .
.WLil-lr." .. ~, .. JL.lLLIL I I ]QI._,I, '_ tiLl, ._!.__~Uj n ,_J
.U ~ , .. ~ ."

< _ . . . . . : .p ropri atc pun ishmen t" 'C: iQIH .-; 'm
-ad ,-,in e a c h partie ..U.-,," -[.,', ...I~ '. I~~.t .~ ~ _~ ' '
, ' l! lllJ111 . [ ,",'" r ~Uf" I I j _ 1~11. 'U,~ .'_ I ,1 - W "
hi ' ' " I ~ ' ) . ,Eli'. case '." -..-'. ie :a nauo n ,e consensus
S .- a''"3I'1l'M'~' execu -_.~ _.Ig .::_ " ,-!!, _ ._ ~ . I],. t
',.l 1~.Jjlg - . _",' ... " J " ' _ '. '~~IIlI,a. i lj l .
1~;!Ua.lIJ.,IJL:I!I~ ~" ...~_'l.[ion of "he mentally retarded may
someday'.emerge' , ' _ . : .. . .. . .. ', .. . ~ J .. : _ I .".
:..... J : : : . '; - "!, . '" .. .... ' .C -" , . ' = ~ . " , " ,
" , . ; ; " _ :_ ... . l_~ _:__...._ ! _ _ _ ~ '. :) _"_1 l - ; f 1
e c tm g , : - ' the " " e , v , o , ' v i n g , . s i t a o i d ,
i a J i d s , lof d e ceolc 'y" t l J s r t. " R " " . . _ ' _ ~ _
~ . ] : 'm ark 'th- p - r O l g " flCSS io f a t m a ' t u r i ' o
g ' s o c i l e t y ~ ' I." th ~ r ~ ' ' i 'r . _____~ . _ J I. . .
. " . ..' " ~..' .. J . ' . . . f. " ~ ~ . ._ ~ _ . . , .. ' '._ -
I~ j " . ' .~ . . '.. _ : .:,. . :- - = " ~ .. .. , _ .. I" f f i .
. . . ' l i d ' f' ,- d 47lnsu, . lI C le ,n t 1 ," 'V l[ le 'D I C
IC , 1 0 1 '-' s;uch a Ic:onS le'D8U,g t o _ , a , y ! ! ' "

In 2002, t l ] IC, U ' n i , t e ' d ,State,s S'oprlem,e C~o;ur
'O IV , - r r u l : l d , Plenryj , :n, 'he landmark I c a S 1 e ,
, A , t k i n s . 'V ~ Vi'r8' i,nla'~4 ' In , tbat c : a s , e " ,
'D I3 I " y l, ; t 1 , I , l' a ' _ . ' 3 " O 2 - ' 1I I 11 . 1 Ill
'. ';1I iI 1 ..[ .. ... -l'4'~,ir'J.J 1 " I U I l l~3P ]' ' D ' 1 1
2 ' 1 F 2"d ; I f . 91 17'~:.n:ry . :!! . .o .) . :. _ : _ ~ 1 . '
. :_ : . . :' at,~ .~44 1 : ( J ' . ,~ s ' . ., l a . ,4 1 6 ' i e
1 u J , , I I , . . ,4,~2 u.s. a i l : 3 . 3 0 1 "4 , ' ld t 3 " 4
0 '. . I. ., i_J] a , 1 - I48 A ~L :: . - I " ' - V ~ " /' - . , '
' ! ! : 3 '" 1 6 : c ' U ' C ' " 3 lltl ( .......O ' 2 ' \
,.n~AJIjr a J ~ , V~ ': lrg m,a- ,J " _.~., 'U"+ LV' J ~
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10',' N - , '- C ~ S ' ' . l r . .A W -: .r R " . I E : V . - ~
l , v I W - ' ~ : .! .. ". r . . , , _ ~ I~ ... - " # 'R enard Atk
ins ab duc ' I _ , ~ rob bed, and m urdered the victim ...9 Dur...j
, D , 8 I th e s en tenc ing phase, a fo re nsi c psychologist e
valu ate d _Atk ins

. . ~ d - d - . ,. ." , , - - . ., '' ": ,- -' d 'i , - h ' - :
, ' h - '- . - ..- 'f~'- .d . ~ ~ ~ I d '- , " . - , ; 1 . , . . .
. , 1 - , , d a ~. , - SI() ' T h ' . 'an,.. de temune , ti at ,I,
e su , ,Il,er le :Dllll'_, men,IUll retardation. . ",edoc 'to 0 : .
, ,- ) based bi~ dagnao "CL ~P on 1 " [ ] - 1 tervie..ws w ith acl
q ' ua in ta nces 0 ' . . . . " ( . . ,~ 1, ., . _ ~ .. '~ .:....1
,IJi', ~IU,':"} ,~.II~! ", _',I ' " I .I,; .,. 1 1 l .~ . '.1" . '.
I . ,_ ~ ' - . 'f_ ' ~ .__ aI: ,I] .' " la ..Atk ir, ',: -~.",iews
of sch "',. ; 1 " 1 ' " d ' : ' , - " ', , - , . . . . ~ ' , - , al
,-.._::'ords ,,-d ~- I Q ' ' '' ' ,' . test. ~ .ns, r,eVll.-~S
..... ~c, 00,1 ,an,. cnml..l~~-., r e c o r : _ s~ , a n : . c ~ ,
iiln,
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2 - 0 ' 0 ' 8 ' : ", . DETERMINING, ' . : ENTAL
RETARDATIO:Nregards to capita sentncinf61 effectively punting that
responsibil-ity to the individua states."C H ' I ~ , t , : ".ii. I
D .,1.. ,~.' mt I . f . " ' h ' - " C . '. . . ' . A " I - b " . .
. . C , : . , . A : ' d ' "~-C lIS on ca_ ... et'e,opmen, . OJ
11111 I . ase: . ,10. lama _ . l l I S l e s . I_:~-d. !iii 1,1 lR
.s.: iii d' ,L D ' L 01ressing ,l. 'f .l.e nM_ .'e 'ta ,ru iitio ll
a n c ttie"'6atclC",enaltyl l,~,e'r:k,ins'O n August 1 9 1 " 1 1 9
190-, Roy Bdward Perkins abducted CathyGilliam ... gun i.- iint, 1
6 3 P Ierkins stebb - . J and shot Gilliam i-_.chest, killing he
~4l In I9 ' 9 19 , the Alabama Court of Criminal Ap-pea ls 'U sheld
the trial court's guilty 'vel ! ic and death s e . n . ~ e , n C I
j I 5 5The Alabama Supre C urt affir ned the conviction a n d ,
sen-tence 6 6 In 2 ' 1 0 " : ' 0 ' 1 2 , , 1 the Unite " 1 States
Suprem ~-CO : " " ' U - I rt gran..ed ce.ru , 0 " _... I,. ~ ,,.
,_'.'. ,,. _~_.:.__''':_. ,_, .. ..a -" " . _. ( J t _ ! . . : . .
. . .. __:_._ Iv- .' . . .. . I .:__ ..:~ .. ,"_ ", . . . .. __ ' _
.rari.61 Perkins argued that 1[[- could not be executed because
hewas m ntally retarded, The United States Supreme Court held
thatin light of the Atkins decision I the case must be remanded to
theAla-lama S ...reme Court fo r a determination 0;~Perk ins ' men
aJ -ity~68 On remand, evidence showed '(h,lt Perkins . a d , an.IQ
of sev-enty-six, had earned his IG 'ED, had maintained persona l re
la ti on -shiPiS. was married, and had w o o ~ .te d as an
.1ec'trician,,, 6 1 1 The court'held that I " ~ " ~ ' : . . ~ns was
not mentally retarded, even under th e"broadest definition of
mental '-letardatilo'-,~u10

The Alabama Supreme Co r . .~1~.applied the Atkins holding
for"he fi rs t time in Ex parte P l e r k i n , s ~ , 1 1 The Al a
b lama,Legislature hadnot ye addressed execution of m ntally
retarded defen,d!a~l}2and

6 ' 1 . P . -:k in s ' . 1 V i 8 ,51 S , 2d 453~ 455 n. I (AI",
2002),.6'2 A , ~ . . ' ' ']6 U S . ': ! '1 '7. . l . 'I!\ '
l,n'~,5.J '..,.,:" at J, "6] P e , r k i n s . i " 8 :8 08 S o . .2
d . 1 04 1 ; 1052-,5, '" ( ,A. la.Crim, A ' ..p..~. '999).,64,
.~AIrU:IIJ6 1 3 ' "'.J .' ' l . t ' i l 2 :, ( :, [ '1 . . . at
.~:....:,66 E " ' -'rI, ["I,. 1..-,:". 8 J O 8 S ' : ' 2 : d ill
~i:l13~' 1 ~~41'1 . A J ' I c 2 ' i 1 1 " ' 1 1 " 0 1')x pard!
.J(If!J['J\JJ n s , . ' . , . '0 ... '., W II . '''T' , ~ _ 1 I) .J
. , :;. a . " u "61 Pe rk ins v, AJabam. (Perkins lin, 536 U .,S 9
,53 (2002)"6S Perk in s lV " 85'~.So.2d 453 .t 454 (Ala..2(02)..6 9
' ld "10 ir d 4 5 ' 6 'I :C" , at ~_I.,'n Id. .. 4 5 ' 4 :li, " a -
. : . " . ~12 td. at 45 5 4 5 6 f'''Althoug,h tbe Legislature bas
not had, all occasion to. address th'isState's policy on tb"s
matter and establish H , procedur-e for d e re rmn [r d g w'hetber
,8 capitaldef nd tu i.m.en laU ,, r e ta r de d e td, herefore,
nor: subject to the deat~ pen ' , 'ty~W:-' I C O l 1 .=elude rhar
Perkin doe. not suffer from mental. , : , . t a r - d m t i o n u D
c t r the definitions eonsid-'fired .I y ~.e Uni te d States
Supreme Court in reac'hing its ho,ld:irll in A t t . ' k i n s 0([
as ,de . . .~ned'by ,any of be state statutes : b . H ~ pr-ohibir t
he ~ .m:pos, lt iono f 'th e d eath sentene on a men-tally retarded
defe ndant, "),
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the court faced i the .,,1'1: I O I f ' construct ing a .new
test under A . t l c " ns~ Inestablishine :3 new test, th e Alabama
court souzht suidance from. . - - - - ~ = , i I l . : > . - - ==
- . .,. , . ,. ... .. . .,. , .is' ", b"" ., ., .. .oth11.," ..."
..- .,', l ' , ,: :, " '1 ' :' '' 1 '' '' : ' - .' ,. - that h a d
t d d - ' d - th -, ,;.... ~'13 .-. ' - ' - 1 ' " " , A j: . . ' .
, ' "D_~,e r s ta te "giS, atures t , 3 , "8,, ,aJ, r , esse . tne
llU iU ,E t , ,J "c " ',3-'bama Supreme C.'"ourt he ld : h a't for
a: defendan i i i " ' t - I O . be rezar d e d as.. '." _~ ! '. ..
'.. " L I ," " ~ _I IJI I , J J ) , I . L_.I)_ . I I ! J J . . _ u.
. = ) L '._ " ': ': ' " , . _ '~e l--- _ ',_ .'._ .__ ..--'-
,jf~ll~,-. - retr I ~ ' d : - I d " : , t h - - - , ' , " (- '. . '
" ' :. i ' h . . . . " I. ~., . ,if i'll-I 1 1 . . I r h - - ' ~ '
" ' ' ' - , ~ ' ' , . ~ " . - " ,i , , 'memany ,.e ar eo ,I Y must
a 'C~en~l ] .ce_,u,e _ :0 !a f_D .e ,we .: , .>l I1S C a ll e n
! gc~ n ,-U.gu". .' .. " 1 , ,Glenn William I' olladay shot and
killed his former wife and. .-WOi. ' . " ; i h ' - , e 'rs i 'W " ~
' h -at ap -'1 ared I '0"1 'I" gl jeal.ou s r a ge s o In ' M ' - :
" 8 - ' " y , . , '1~I'O'19 ' I i - ' L I ~.. .
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7 0 0 8 ~ '........ 1 DET i [ ; lD M I N I ' N 'G MEI'~TT'AL-' R
' E T ' A R ' D i A T . l O N "' c_ .G,A:.. ....., I . . . . . .
.'1f.iln '",J, .:1.11.') 'n"j,J '. 237

3,~ By'rilThe district court ir Holku - )- accepted an average I
Q " ,CO ' I , e

'il',~,~ .. . I ;:;j ." " . ' ( - : - , 1 1 ' ' ' ' -1. . 1 - "
' " id -c I .C " "" . I . ' ' " - , " _ . . , - . - - , 1 '~" .' r
d ' . . '~ I i " 'CiYI A - . _ , . - 'c . ''''. " . . t A . 1 1 . ,
, b ' . . I.-:- "la s compe . l , n g CV1, e O . c e 0 menta re
"ar" anon . .' ~ r e C C .D . ' . .~.a ."am a,= '-case did not
follow hat 'M. C " ' den" t ' , , , however, I n ' June 200 " 1 7 ,
the,L.o . . , " . 1, , J ! , . . . II . r"'" " ."", " - - '" -,." -
- - " "1 , ' , r . : '--1 . . .. . I e " " . . . ,if ' C " : - " "
' " ' , ' . : ' ~ IC " I rt c.:md ' R ' : " d , : , " " ' k " B ' i
v r d = ! l ' i f f . c f : - ', ellerson "oun,l~y." ~CU,l.lt. '. '
,..OU. 1 ,l.OUDI,,'O., ,I, D C .... . , . ' y r . " ,gUI IL,Y 0 1.
'8~, - . ' h " ' " "'f~':: " .,' .. ' d ' 'k ' ' ' '' I ' I ' ~ ' -
' . ' thr ", ' .....,.~I, z., .. ".'ot .~',~ ". r d . - ' 1 "- d
~'l;.., ' t o .S~_IOOI!L ln,g ,an~ xunng tnree peo'p .~"e . n ,8 mo
e . i l l" Y ' " , argu 'c ' IUJJI th h ld ' h i m - d b 'b- '''I
'" al~ I' I' " r ." l l ' . . . . i .. ' - ,JI " . 1 : - . - : , ,
, I:~ )' . '.-. . . "1 I . .,att '"....' ..,;" 'I ..... " :~ . . "
.. ~ ," ,.-" . .. : r . :court .~O_,. not sentence _ _~,to . ,ea
ecatu e ,lie .s m t y. r e t a t ' " , d e J d , " : 8 , ~ An QI
test given ' tUI, Y f r dat age twenty-three s h o w e d an] - I Q
' " ""1 '.- .nf ,ft -.,',,,. '.' it " . . .. . . h'III:,II" 8 9 ' A
- - , ' " l e , a r li ~r' t e s t . g ~v ' ~ ' n ' wh 1!SIi.-n ' 8
, ' uri d w : 'a ~ I~'n'. ~co.re0 Ij;), venry I lVV O~. 0 .. ,I I .
~ :_ _ " , ( J ~-.,~._,! i;,;.o,Ji.l1 . J .. '" i:) ,, I , '1 1 t h
o - d " 0; d - ~ _ . " d ' , - , " " i i i ' - -fi - Q . . . . . .
9 0 A ' i I1 - '~ ' .' -.;1 t . t -,tne eievem " grac e, tn c
1.lca"I~', a s e v em Y ' " " v e . " , ' nura test re -

' - : - - ' 1 - , 8 1 , e d " . ' - I Q - ' " , f ' - ' mlv
,'.'i ',' I' , .. -flve .. : h - - - - ' 8 1 .. . ' .. ' .. . d , ,
: : - , s , ' ' ' ' ' '1 th e ' C " J - ' ' ' ' ' ' ' ' ~ h : ' '.
, . e.,. , I a n .< 0 0,0 .y,IXLy-., Ive w, ._~ . . yr w~~ I In
...e a,V.DII!,, " . . . . . .. .J I. 9

1, ~ . - , v r d ~ : "!, ,..:, I -, I Q " . . . . . . . ". . -.
. _ . ,. . ' . ,. ~. ~ ,. . .rld h . . . . .. " ' . - : - .,' - .'
,' -. ' 7 'I O ~ ' " 1 6 1 ' - : h ' , Ii i ~,, g , r , tw } e , ~
y r " s , & v e r , a , g e ' . . . .. ' s,corle w o u ' . "IV
.. en .... ~,~ =Ufi Ie i s . arguably too close to conclude
definitively that Byrd i

,ROI l ' mentally retarded. The judge followed suggestions 'by
rh eP "r - I . O ' , ' ~ 8 . ! ~ ! C ' , ' U i o .In ~ 1'I If1 I.
d' . I" . ]d. ' ,h :,:.-,b .. " i ; l J l l l i i s ' e , '' B ' "m
o o ''I~ l a s t tw ' . 0 ' " I I Q . . . . . . . t e s t s w e r
e. - ~ ~'. Ilril [~,J . .." J . ,. 1_ ~ . " . .U.lYl "~. J . ' ~ _
~ LJl l l," "," ~ IL" - " . . . "" .above se ' ' I I I , i l i 'P
'O ' ' t " - y " his " " " 1 " " 0 " telligen c : . ' e " ] ev '~I
[ ' - - w " ~ ~ I ' S " " ] I n o 11 10: "'1:1' e ough ' [ - 0 ' "I
.1, I ... ..... .i;I,.' ' 1 1 / , ; , 1 0 , . " " i;;l! I I . . , :
: . ' . . . . , ~ . ,'J[ ... iU.'. . I I L .I I ._ : _ " , J ! _ 'n
' ..'...~" .'avoid a potential death ' }" ,"ntence~"", '9l The
COI1Jlrt sentenced Byrd . tOI" '93 -death, .."


	
8/3/2019 Determining Mental Retardation

12/25

2 '8 "' ._ . .. .: I

All Relcttanon o f Und is ,' rlie tJ Fac ts .On O C ' : - I" b ,
, : r 19 1 1 1 9 - ' 16 ' 1 Jerry J - - - I O ' ~ ' I~ : _ Sm ith w
ent t . O I _ ' ~ ' i l l i ,F l .. u m o l y - s , home 1 '0
collect money tha . ournoy owed him "o,r' . ra I e 'o oc a i' . ".
. 4 " U ~ o ~ '.ith"c,an1v'l,~ '~~oY"old bjlD't'~~,h-did not have
the money. but aid he WIOU~,ld have it for Smith la te rthat
nig:ht~[95 The two m en :~ .:- ' shared some craci cocaine
[andSmith left Flournoy': b,O:--I ,-,~[96 Later that ,':.'!I- t e
evening Sm i h re-' I n , >-d t O I , : _ t o u r r - o I Y I
hou s ~.whh hi:: g i rl fr ie nd , L e k i n a Smith, and , aiawed
1 0 - - , - - ~2 2 ca li ber rifl,~':';1 F ournoy tol id,Smith that
he didn thave his mone y ~98 Sm ith then told Lek lna to m o v ' .
::IU'[ of th e 'way

, ~ - , J , P O I i ' lit .. : ,- ;.. rif ,e at F 1 o l - ' ~ ~
] ,IO 'y ~ I 9 " ' m i t h shot and k ~lled ,]olur~'n-- - w ho was
UD : " - _ " I I ~ " : - 3' .. 1 ' - 1 0 " ' , ' e lim in ate w i
tn ess es S ' D1 J I ~ ' t h - ' hot tw c.! . . l ." _ _ [ I . 1 .
. . I _ :... .,.. .1, I . ' . -: ' . - . ' _ ' . . r i l l ] - : .
- lii:l1"li.l,.1 ......:: _ _ _ _ I _: ,_.. ',"otlu r victims who
'we rle ,..resem in , F k urnoy's hou!-:".,~O~] S , : , -i ith' _ -
~ ied to shoot [a ,fourth victim and the tw o' nen wrestled over t
h o. ~ . - 'n , , , , ~ o - A,., tney wen w : r e . . .line, S '
_.~,_'I~, instructed . -.. ina to g i v e1 .. . ) '. ' , .. . . - .
. '- 'lill.t' 0 - ' h -= could --eb (': e ' - ' m--'-- i , O t 2 ,
W : . . . . - . , a v ..riele a- .~ .. ~J .' I :_-_ "~_ , I I J J
1:'":- l I" .,,1':_ _ 1 , _ I : > I_ ~ " , ' _ --< I : .. ,t
. ~ . _1 ll~.f', : ~ . - '. 1 I' ' : . 1 1 ~ .I [ -11' I ~preach -
the residence, 'th ~viet m esca oed am ---pOI1.-.:d the sh I_'~-I~-
- " . - : : . , t " o . ,tl e a u t ' - h " l - n ~ " i e s _ 103
-f ~ . 1 ~ , =___ [
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2 0 . . 0 8. '., " ._ '. ' , . ' . > :~ ..David G '"an t O I
O - an elem entary.. sch o' ' ' 0 ' ~I special educa c t ; I O II O
. .teacher. " , ! U J . . . JI.. ' :", R ,_ ,[ !~IJI . ',,' I", I
~~ ~ > ' " '~ . . , '" . . Jm O",~ ::_ 1Il1dJ, ~. ! " . '~.~"
'U,. "]1 ~~ 11acquainted 'with Smith, testified at trial, ros
Glanton testified 'that. hiebeliev.. e d ~ : Smi th ' W ' : 8 if'i'
m '.cntally r e ta r r d e d b,ut the record ,d " 0 " e S : '0 ' ot
i n d ' 1 " ' -_' .. _. _.' c . .lJlLlJll_.1 ". ~ . I. '. . .. ...
.... . .. " "'" ,'" ." .'; , .:.,II!.. . s , '. I.. I ! i ; , . . o
. ! l l . ! . _ _ , _ _ , '~ ' _ . . . ,. '- . . ' : . . . . . ;_ .
. . . . lcate upon whet :beb ased his belief,' 1 1 0..... . .
Fore~sic psy,cholofiist Dr. ~[ j ,cb~em ~'~co fo~nd ~mith'sIQ ' f r
o " b e 6 - : ' 7 1 1 ' 0 ' J 'u ~ ' y: '1 9 ' 9 7 ' n Dr D
,'Em--co testified that S ' ; I I " ' t l " 1 I I I I t h l was" .
: I I ) . ~ " ~ .. " " " . . I.. I . . : . . I..~. ..: ,:' . ' " '
. '., , i " , :: , , : _ ." , '. 1 1 l , 1 . :_ ' -L ': II _ _ I !
! ! ; , . o ' . . : , . , _ -, ' _ ' . " :C:'.I.lLIJIl .1
iCaI"mildly mentally Ideficie:ntu1'ffi2 During the guilt phase of
Smith'strial, defense expert, D r, D onald Crook tested. Sm ith' S
. Q I again and'found it to b e : s , c v e n ' ty , - t w o , ~ ,
I . l 3 D r, C rook testified that i n , h is ex pertopinion Smith
was mildly mentally Ie'tar,ded~]' - 4 'The defense also

, . ',' _ .. _ " '. 'I . . . '-". ... . - ", - , .. , - - ~"-' -
,. - . _ .-' ,~ - .. " '. ~'. . . . 1 m ,5called thre e ne '1 1 g.
! Ihb ' 0 ' " r"t'! tO I +,p.stify : 'J i 'P t o S i t h s 'm"en
tal limi tano ' 0 " . ~ -IUJ,J. ~ ~ ~ , ,1 jJ.: .. ' , k) ! . . ..
. lJLi(J.i. ", . : I~I Il.- ', ..I_LU ...-: - ,. =~_ ~ : .__ __:_ .
'" " . " , ".J~liiI . _Al th ree te sti fi ed that during childhood
Sm ith ,did,not respond ap'-,propriately li k e other children ,!,
n 1 1 6 They aIIDtestif ied that 'they~ t h - iough ,t - S ' ,
mith" was men tallIy..;etarded 1 . ~7, I . " '~... . '. ,.I ',' U~.
:.:'" ".:: !itU. I .: : .,v-" ~

B., P~oce'du'rll'Posture10:0 F eb ruary 2 4 , 1998" , the trial
court found Smith guilty' of

. - - " :" ' i l i 'l i i11 1 . - - - ' . . r d _ . ~ 18 ' 0 "
', ' ' - M ' : - c " h ' 1 9. . 1 9 ' ' 9 ' 0 f h e . - - r i . . '
. ' e d S : ' . . . ~ , ; f , . 1 - . .c a p n a i m U Ie . r . j ,
. . . D . . " , - - , a r - C . I . I"t .. : > 0 " , me ICOU : r
t sentenced :~nn.!U.lto death 1:~g' Th Al b...-.:.. . I C - c -
< irt of C r iminal A ,-:--: .als affirr ed,.I,eall. '" . e _ ,
a 1 a m a . ' , OU.II!O
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240 . " " 1 1 I 2 - ''_1010;, ..,"bema S I ' U P I : I~Inne C
ourt de -'.'e d the claim holding that m e facts of '[_,-. , , ' ,
' - ; d id iot si -'..-" , t " - " : ' . ; - " 1 " ' _ t h Smith
'.'c, '. - ientallv retarded ~,23ca - - ' ! : . 1 1 . . DO,g,PP r
l1 a , In,. .' :_~_,_. AOUI ,I . ',3 '.meOlttlly , '..a r ' ~ ~ I L
O 'I T . - e : I: - , 0 : - ' U - t ' r e ' ~ . J . '~ ' : r ~ s ~d
I : ' : ,'iIi't'!Il"t'iIl-;L S : d e gl' h ~c'. ' - : - 'n - ' t '~
n ' c ,e . ( ' - ; - - - . d r e o . m - ' n ' : ' " d "lID, :. to
' t h o - : - '. ' r- : ' _ ~ -.. .. : _ . _ y~ -J,. ,,- I .. 1 Il
. 1. J L I, IU . l1 - . _ ! I l # I L . ' . , I L ~ [ I.,. _ . I ,
'_ Ir "_. __ ' , _ v, '. _~ .

Before the trial C ' O I ' O . ' , - could r e . . : h e . . 8 f
, .- '- the P..enalty p , . ' h - l s ise Smith~lt ~ ,'. ,. ..., '.
',_'. J I L . 1 . _ ' _ _ . ~ ' " [ I . _ _ ' _ ' , _ _ ~ . _,,! J
'. _ ', .filled. thre ,A ' 'kins motions, ,. 0 1 of whieh ieqaested
, a , pre-penalty-phase hea " I~ 'D the . '01 o',mpetnccl 2 S 'I~ ~
trial 0 ~_,~eniedSmith's petition for a pre-pen ry-phase hearin
':.0:0, ' t h e . Atkins issuebU,I' deferred their rulh . g ' I o n
. ' tb:~Atkin;~motion: '. ' D i l l it heard evi-- 1 2 6 -den-
le:nceminu 1 ~ . , : n T~I . ' > mental C I . . " d lit ie s . _
:_ -:- - 21'oevlerreleasi d I S rnline O iD Smith's A tkins
-~otions."..~ol[o 'w ing a new penalty phase hearing 'the j~y recom
-12'--....-ded '::-: _ t Smith 1 '. sen ten ..ed ' 1 1 0 death. ~ l
'- [.- ,I - I I . ; I~"IU._ fO'UD,d,th..: " I t . : ' " T " O I " I
'~as",;- : . 1 . : ! 1 y mentally ren rded" b ut nevertheless
in..~....o osed th e death. se;Dt~nc, ,~ '~J;g0.0,September 29 1 "
'2 0 0[6 th e A la b amaC :. U : ~ - 'of C rii __D . a 1 A I _ .
.peals r eversed th... 'malt court's decision hol '-,...ing t h e
'! U S'~-~'tbw ' :s , " , . : ' ~ : , .n t a ly retarded a n d
could 00-' -e I:, ibjected to't:h' de th ._.,-a ] - ' t ~30 T ' h '
- - 't - , - ..t . . " ' " " - I "tne aea . II:P n , Y ~ 1 '(it
court sal ...

--r.", 'hing ,1 L . . l ' ' " I. '0 . 1 - - : - ' . "1 - S ion
'W~ -1,1 I.:.t.UU. ,~ ':' "..,.:.__1 1 1 . [ . : : . , . . .t e s t
t m ' " - . [ 0 ' ' ' : 0 ' y.... "-d c h a n 8 : ' 1 , " [0 ' ' f
- = 0 " " P : ' I " r u "on d ' 11 "1 ''' '" '' . " , the . iew.,~~
. I . ' . . _ ' _ . . - ' : . . . . . _I _ . ., ' , ','. .u" _,I
._. " [ ..... I .. .

- r t c ' , - ' ~ . - . . . - . . . . " e I i ' ' ' ' ' - ' , '
, [ . . ' . b " . -. . . . , _ -: C- . . ' l l i ~ ~ ' - , W : ' d
'il' ",'_ n'L': ncmg P I , oceeo 0 " . < _ 1 0 . . . : c ' Impe
Ing,,~'~ aJ>'ofind ,--e trial c : ' = _ , . . ' . I findi _-, .
~ ' "th ~_'[the .~P"l~ . .l l a n t " .. ,3 ,!bo rd erli -.~
.mentally reu ~,d ed and mildly mentallyretarded and. its, findi
-.. ' : ' :'1 about 'h . '" ' d e f i c i ts in adap-tive behavior
' _ . 1 'b e signi acant ,M"d entitled ' f L O greatW'~'~ ' h - , -
~ :r~I~l', ., I 'Ii

~ f : . a ; ld.l'.,~ .... - -- . s " , . 2 . ito O J?W - " - 'L
] .5 'J - nls iOl - - ,,11. . ,cJ,. , parte \ , r . e u , e , , . ;
v " : " . , . : , ' ; 1 - . ,UI,., a t c~ '.1 '. .ld,1 .' .' , ~'
.~ '! 1 M l ' r U 1 ! !~27'u& l p u " !1 1 ' 2 ' l a o~29u.~.0
E . . .,aile S,t:at_ ,2 001 W L, 1519 1,869- i W ' t 'j;I mW l,1 -
-u.
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D E " T ' ! ! ~ , ~ I ' ~ I , ' : N , , " : " , l ' N " , " ' ,
, ' , ' G " " ' : :M ' , . , '' E , : ! l \ F r ' d ' L ~ ,R ' ' E
~ 'T A ' , D D , ' i i 'T . ' l O , " N_Lfijl':j' J J J _ . __ '
I,~ I ; 'W [fn....1Inn. nI,_'..'__'_ 2,4,l' Iecemi'-b-'er l -- 1 '.
- . " 2 -1 0 0 , - . ' . 6 " 1 th e I C - : I O .urt of C ", . ' ~
n - ; i 1 l r ln11nl ' ; " I '~ A ' ~ ' P ' I ' p . ' e ' , a I ? ,
I ' ' ' ,v e r -,,_ " '..' lUI. _ ' ...._ _ __ ' _" .IILIL.UJUiI(IJ
" ' _ _ I _ , , _ _ : , ! I i J I . . ' " ~'rule;" 'the S ate's
application for rehearing and 't l - . State f i l l e d a p '
~.eti..._ ._. _;~":_I _ .,1".", ._ '_ '_ .,:_ ', , ,.:.1 ,,",""
_:,:___-_.,.::_. ... "".:_. ..... ,.1 '"I'", ,:'~ , -- L - . " . "
. ' ' ' ' , ' _ ,, _ _ ' . : _ : , c e . - : , I : : . : . . . " ,
: _ _ , _ _ " ~ . , , , , : _ : , , ,t ic ~ - _ ' ! i t f : ' . - .
" ~ ' . . _ ' . ' to th.. A ' - ' l l i ' - ' b - ' . - . S " " , -
- - - - - C ' : . , ' . urt 1 3 , 2on or wn , 0 : , cernoran 0 '1
'~ ' aoam , ; ! J I j U ' p ' IF6m'QiI, 0 . " . 1 ' 1 ' -' . - _ '
. < . . . . . . . . : . _ ' . _ ' _ ' 1__ ._ .. '._ ~' : _:_:,,"
.:_: ! _ _ _ : _ . _ _ ._ - , -_ ' _ _ , _ , ~ '" , : _ _ .~._ .__
J ,I~ ) .. " Jll~ ,~, . ,_", . _ _.!!!

l e i " :u I ' ' ' ' ' ' ' ' ~ - ( ' -:-_,d R ': ,I ... ', ...
', ' --', ' ~ -"-,, '" . _ ' 1 1 ' o:O,wlll" au '..IIO,.,II:gS-mith
could D '" ' b - ' - ~ I ' V " " I - rais .... '~I'II1'iii1 A "
t,I'''~'"I~ p - 11 . . im at the time 1 0 ' :f, J _ - _ , ._ ~ . .
. : . :.. :I .~'., , ._ I lB.' ~ . IU,J.. r . . ~ l a J o l L l I L
t" ,I . l tt,11I'lirid I~I. -;, I 1 1 1 6 _ , _ , . _ : _ " I .:_:
._ " _,' h j " ! " '" , ' ; rial b " " , ~ " " , . , " ' A ' . , ..
, ~ " ' < ~ --1, h - ~ . , ' . ' . . t ' " , . , ' ' , ; i f .
be '",' d ' , c i d ed : _ , 3 \ 3 In M " ' ; ' , ', , '- 2 , ' 0 '
. 0 ' 7, 8 , tna , a C R u s e , tkms l a - , n , O i y l e , l , .
,eeD I : _ e c m ~ l e , , _ ' , , , , :Iay/ ... 't h e A - , ' I a
' " b - : :a m a S - : :uprem e : "Court held t b l ' - a ~ ,'t - a
n , , ' A , : ' , tkins C :, I g l ; i I t ' t ' 1 J IO ,IU:I, "
... '''~J [I...I!. ..... '." _ 'l~. '. ', ' '. ' . _UlL ..., .J Il
'~ _l _ ._i_ ~._ ,__ ' ~,,', .1. ,_-fl'~~1 < . _ ,
laJLJIUI.~atlll'.

[:S , h , IO U l .l d be raised and ac dressed ' b l y the,
trial judge,.0;,. ,.-. ,,,' . trial hea -~,..c. " " , " ' , . , : 1
. . " " " " 1 " . , , ' ~ , - . , : . ' , " " , , , , , ' . , ' ,
i" if " ' 1 "10 a pre~, . liM _!canng WIlUIO'U, I . , a , Jury", I,
, ! o w ' e v e r " , .1 . . 1, ' ~ ' , ', '" - . ' . ." ; , ,. - .
" " ', , . , . , " 'b " ' I ' " ,it - ':"~I. J " , , . , ' I , " '
, , " ,. - , - - - : -t' tri ,...1 o " ' - . ~ o , ~ 'w ,a s n O i
, p o s s . ! e !~ o , r a m s .e _ IC,,,,aun.a . , - .w,rn ".. ",,
' . ' , , i i! ' i . 11 b ,'~',."..' '" d " :" , I i . , - . l
-:,'.""',..~ ',"".,',~,',"ed tc d e a t hpe4.ll lccau,se a . - le,
leo, IlaDL, w , a ~ , s e . n . l l ! . l e n , c e ~ ! , 0 l e a ,
" "I~ d had .. ; ' , : h ' : c .. , I~,," ed his 'a'.~.~. a l" c
befon th...A...ki .1 - : : d ea n . "JD:- e,x.. , a u s J _ , Ii,
,p'p, ~I ... JIL'!['eL e , _ A I~ n s :_ e . . . .',~ .";.~ ", - .
,: ," I. " . ; 1 1 " . , ' ; . : 'd~ t b , - , , " , ' , , ' , 'b '
- '' . d e f e , -d . . . - - -1 -' " , : b'.-id brin':,I C . l s ,
) o n w a s l . f I C . I , l e a s e , : _ , I ,! ,< IC,Dl . e
. '~ .Cl( l,e01 . . , a n , . s ,00 ,I., .D.ng,any Atkins claim he
or 's~~ may have in a,Rule , 32 ,AI R ""C.,,!ii' p " . ' ~ . ' 'i'
134, ;8. .. ~: i .. .nmi i ~.I,"" ' p , - ' etmon.: ., ,The
situation i.are when ,8 new OIP,i ln i , IO'D,is released f
:O:~~~OIW-

ing 8, death sentence that h as tbe po tenth ..c_j to change the
sentencingo~tcome.135 However, in such a situation th e d efendant
is entitled_0 1 have the claim r e 'v i , le w l c d l b:y the
trial C ' O I U , - : " ' fori presentment of' o l e ' w ' ev
idence , ~ , 3 , 6 1

The issue in Ex parte Sm ,i'th is the standard 0,( , P . r -O O
f ~ , . ' 'he,"al h ld d th C f C 'OJ ~ ' . i " ' i : 1 A . . . , .
l I d - thnal I C I O ' U n : _ _ e u ana '~,~e I , _ . ' O ' U : (
I[ , ODlDlD,w ,ppeiws agreec I ' __ atS,mitb WIS: mentally retarded
based 0:0, the exisn n e e , ofmitigatingevidence, [ 1 , 3 7 ' H O
iw , e " . .'r'~,he Alabama Supreme Court f O ! I I D ' ,: _ I that
thel~~er courts er i~dc~~ sJl_o~in58miti~Jlting_~vi_enl:e
t~,:uffic,e forP ,u rp o' ~ e 'f'i of i j:f i I 'A A ' t.,.,.,. t
'HI !ti c lai 'FrnI W..h~11 l i - ' i 1 o - ~ de f end ent 'liD tro
doc ' '~r(i~"__ " =cla~:d1_ I. W.iII,; . ,K.~,' iI )- l; ;I ! ._
!U.l...Lt1..~~ ..... ,~ " U,~,'!ii..I I l : _ lI J. 1 : . . : ' ' .
' '~I_ , lI .. :" ,_ ,~ , . -: _ .~!!i;;,.i101mit ~,g'atm,gevidence
the burden of proof shifts '1 0 'the state tO I dis-prove..'h ' l -
I eclaim b Y ' . - :~ I : ' P - i - : : onderanele '0 ' , f -
th"~I, evidence ' 1 3 , 9 1 , - - ~ . ~ par #, 6

J '0 !il:UJ '. lA ..' . ,r '_ ~,~J, _.,'_ '.' ~ ~''I'I_Uw 'l , ,
~!I 1 A. ~( IlL.. I , ' , .Smith. the Alabama Supreme Court held
that 'w ' - le n ;! defendantraises an , A " , k i ' n s claim the
burden o f' proo f stays with 'the defendant

~J\2 , II '~'JIBillW J J l - d " t * ' 1 - 4 -'9 ,.II ._ , 'f!J
) 4 ' J d ' _=.~ l6 i&"...., 'r , - , ;- r -\ 1-,' ~nnl"'"W L :
" ]1 S : - - 11 1 l O S ' 9 , . " * 'II A:~ pa rtie ! J i, tl Q " r
, f ~ ,l;,.mJ',~ . ~ .' ~. .I I . : ; ? I ' IU/ "al ,~,"i;,~ 3 1 '
7 II'~ till" * 1 2 ' . : . ,J~U!lj UiL .: 1 3 -1 , : ~ ,~ ,IIUl !;:
1 1 9 . IM " ..J' , ," t>~ . - A " ' I I ' A. C " \ 0 " D i E ,
g 'II " ':I i! .1 i, ;C ' 4 ' ( . ') ( ' u " 1 - C , ) , ' J '
:,~,"..~c,~,u.nl-~~ .'...:.c '.,':-' 8' ~,;)t,=.,)=.,.],g~~ "I, ~ .
, .. } .I . . ,I~


	
8/3/2019 Determining Mental Retardation

16/25

J' O I : ~ : F ' ~ S ' L A : . ' W c ~ . ' R E : : ' . _ " 1 ; I
' J ' E W '.~,1-"',&; ,I. _ " _ '. I If. I ; . ? V ot 1:2

e trial I C O " l I t , .' 1 y ; ~ e a dmitti . g ' that
S~~_ihW',) ! m~':nta'~ly e-tardee held th- , t [a t ' fin . ':ng of
menu '. tar:~'atio . as. I i t j~~a.t iDg. ._ ',_ 'I J . __ ,_J_ _
_._ - . ," _ : . J r I .. '"" .~~ .~ ~_ I .. , r _ --'r~.- _ ' I
"circum stance does :00(- neees s ita te a , . - :n d iD [g of
mental. retarc at ~'Ol ' .0 0 ' an'.Atk~;' 'j, .IJIt' ' c' l a u n
~ 1 4 \ 1 . ' T h ' - ' i ! 3 I a 'pe'lls' re cou rt- .-p l a c e d
"great weig , h - t ' ", ' ~ : " 1.1,W :.~-:~ . i _..: I " : "
\~I~,;_'~:.:~_JIl. .1 ..' 1 _ - - - . '1 1 1 ; . L , : :_ ' , t . =
- : ~ _ t ' I I, ,O lD the trial court:. fiading that Sm ith was
mentally r eta r ..ded anduse that e,v~.ld.nee to determ i I e thet
S[ ~ . t b ,was. retarded i n , . ' .ae COD-'. 1 4 ' ' 2 : ' - - A
l I l - - C. 1 III ,. _ ., ~ _. I. -, "[ 1 _ _ I . " _ i _ 1 1 _ _
. _ . _ ~ . L '.ext 0' Atk~,s;~,~- The ~-,. b a m a S u p rem e C o
J 'I I 1_ h t . , I d ihar u [~:~O.~ _of Criminal Appeals erred and
remanded tO I u.. trial court for a.s p e c i f l I l i c .:e te rm
i n a :1 I~0 : " ' ; - [ a ~ . t '0 ' W e t b ," .r -Smiit h W ' "3
'. ' : . 'm e , ' : I' l ' y ' r e t a rrded.~ I , _ _~.rIJlbU _. .
_I a.. ~".' ,.~, ~. .__ "__. , _ ._ ~~1,. I. .'. t'under b oth.' )
AJ :J ,': standard of proo "md [all " iree prong of ExP . # ) I I ,
~ e : : - :Perkins 14;]t Th e " . ' 0 ' [ " - ' -1 ( - - " u n e l
i If ' I ;. O ~ " I U n ; ' ' m ' ~ I " l ' S [ ' ~ : " - 'cted t h
L ' a - " ' [ : ' I~ l , the tnialM'-I-_ :__~[~'A; .. 1 1 i . " .~
,1__ . :__. I ~ " ."_ I_ ._. ._ . L r . . _ - . [ .- . ( 1 . '., .C
O ' I ._ . .~ , 1 : finds 'that Smith satisfies all' hree pro ng s,
it can vacate tb edea th sentence a n d , resentenc e Srnitl I to
li fe w ithout parole, ~44

Thil': s e " .' t : ' 1 1 0 - n 1 0 ;' : ( ' [ .he 'R ' ' 0 " '
: te", n "-I al y . r z e s th e d e c i f'i' " 0 ' m in E .' ' - '
X . P I Q . rt.e'" I '.- . _ .~ I . UJ_ 1 J . . . ,"_':_- [ = .__
~__:__ ....:......_~,~ ... '., I '_. 1 - .. . 1 ___State. hie first
issu e ex am in ed i s whether l e . .x temal fa cto rs C [ r iU 1
. af. . ..' ' ~. .> - Q . scores, The second issue d iscusst " .
is whether an. I : scorecan -:','.aked. r ,:e In,a) issue. lsc _ ,S
, . . .led is whether rehance .I-~Ia setcut-off :IQ score is approp
iate for th e purpose of im posing the.~'eath ,- .: e : n a l ty
~

_~'ru''~t' support th e fact that external factors attect 'Q. -
'.' !4 5 F " - - - " . - . . - ~ . - . - - . . - . , - , ~ - " e I
i ' , 1 1 , - . " ' d " - - al ' Q " : " : ' - " , . , - 'c '"- , 1
1 1 " d - ;- .i'lC O I~~S ,~ .. H ie l io r s P I [ iO V I D to
['._,r me Vi.. , U " C I 1[... 1 scores J , _ , _ _ : , C l I l U C
: . ,d il '!o b 1 1 ; ; ; 0 ; d ''Th ' E ' -C & --, d ' T h ',
ra,o~[ 1 1 1 1 . Soc l :o lec IO~~oml .c- : - . l 8 C , & g r l
o u : o _ i , ' 1 ', : ~ " e , , , : Y U D , , :- . l ld : C t ., .
. a n , I : : . ' , - " e ,~ . - . . ' ~ . E ' - f f i " - - _ t -
. ~ ~ 4 '. . . . tc .. t ,,- tak e - " t . .. ~ 'd - ' -. . \ . '
.' :I c : e ' I l3 I 'C " " - , e ' s : e ' " ' a . : . c ~ 0 s
> I' uS: 1 " 0 mlo' ': oD : I' 1. 11 ' 8 " 1 0 , ' I D '. . . ,
! . . . . " _ . . . I . " . , [ I ! i ; ; . , t . . . - , . _ I....
-.'; " - _. ,_,,_:.:_,.: [. , .. .. c '.' _" " ...::_. '.~ . '.' .
I, .' _. '. .,

. I ~ I '. I'A[~II('.=.I I _ .142,r',... parte S ' I i !l Q ' .
. +4' 2)'l~ :[.... _ 5 - ' I , n 8 . ~ ' L ' 9 ,a'~ "I'L~ t . ~,
"~j l~ .. ...1< . - I I I J!Ii-,. ti UUI _. ., ,_. ,~.,
g..lgllJi. II il,143r.d - ; 0 ' 1 *14lailla.' .."II!!:~. . , .Jigl'
. , !L.'~: il l~tIb !I~ s ,Anhnr R .. j i e u ' e u The D lO f f ,
e : r e n .o e s , ~ '~ _ R '; ' I i i in, THE, : B E - ~ -- tCURv,
D ,;.: .':: r , 'ESm,R'Y"1~ .~ :.~UMEN ,> ~QP IN I rONS ;ol'll
(R.usA~i l ' lJ acob y & N : a . o , n U G~u:benll1m , e I s .
, 1995 )~'. see g,u~"(J.ll' :K-'- [8thl l 'Wetss, le t '~ ." .
Commensary: Atlitl'S " , n d ' Clinical P ra tic ~ _ '.,AM~PS -VCH
lATRY :L ~3 ,09 , 3 10 (2 00 4) (discussing the P _ , y n n ,Effec.
) ; , Bonnie 1 & Gustaf-s o n , , , - , u p T a note 2 16. .
I.t 8:3' . d i[ 'c - 1 1 s s : io g t h e , P f [ l e D .
B'rrect)~
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D ~ , i [ ; I I D M : ! I N " ' I N " " G " " ' : - : ' " M . .
. .E - il..fTAL..' R ' ' ~ A :D'D-liA,Tl' ' O . . N :J .' ,nl'\,
..... "./'.-.' ,: .., t' W J .t1i." , , '.J.l'1Jl:,n, J" 1_ . . .
'243

2-T'L" F ' I I . ' - - , - VI,",,' ..'.t. .,,--,.,1' , - ' n , S
: - , - . . . ; - . , . . -, . - .. 'II j;' , R e ! .. _ : 1 . .
vuJI 'c- aRu, .~ .~ , = , : : , c , o : r e , 1The calendar year in
which a perso n takes 'an I - te s't can. . .1 .. ,1 ~ ~I j ",I . _
: ... '_ ,I (_'[" 1,," I I: I~. : : .... ! !! ! _ _ , , :, _~ ~_ ._
. ",:,1 l~ _ I " . " 1,) . ' { ,"m.,eke ~- ' ~u.-; - -, :~,-'h i s
. '. . . . h " , . ' ( I Q ' - " i C ; ; ; C ' O " - ~ a l T h -I
-e ' " ' ~ ; F J y 'n o - ' CI"r1t:i!l-! " 'I , e ; , .., ~.L a ~ ,
l l J . . ' e . r e . n . ' c e In ,,_1.8 'O .r ,. c .r " '_ ,,'gi.
,.~Irwi ,'" 'c .c ',,-,.~ ,. _ , l:t.ll.,eC _ I ,~ i 1 3
,phenomenon ' ; 1 0 ' W ' ' ' h l " I ~ h pr D ' ~~~S I " 'O0 -
al,j!i; 1 0 : " , : , 1 - a iRI tha ' ~ ' p~ICh ae ne r ~ l , t i o
0-Is~ ~ ' I~: ___.', ~,~ .. ! Il.,~ ' . : _'. ~ .!LJ~,,_. . I
I.~l]i " 1 " " " , " " ' . ~I . ~ " j __~. J I . - _ . I l k , ~~u.
. i~i .. J : _ : , . _ . . . . I~U,.. _J~ _!I!ilmore intelligeot
than t h e last.I,S! A s, a result of the Flynn effectt._Qtestsare
,-,''.U i, - ened up "'1 every~.m 5 to 20 ' y ea rs "to reset the
mean. - _ 1 -~ -" 1 < '.' -~1.S2-'-R"'-~-~'-' h - ' " . ' h " -
- " e- n d : . ' b - t - ' : - b - ~ ~ . - ~ ~ - - - - " - t ' - '
, ~ .score 'I~ IO ..:.Icse ar,c e rs nave . 1 I l 0 'U D , _ mar
mere J , S , ;Wm, 'OSL a ~.tx-

Iii d l '" ' f f i " " . in childr ', I Q ' . ' b - .., ~5,]p O
I I - ' n " ' - ' . ' . 'I ' rerence IiIn Ir" "~I ,'I~'n ~, I . ',
1 ' ~ I C : O 'r " r - - , - , S . 'I . . . .. . tween-' iU : lI l}
C , t w . : 0 . t e s t s , , - ' -_ _ "_ .__l _,~~,I_", = ,~~ Jlll
i ~" 111.. '_ ,~~ ! i . 1 I i l ' .. " riJ .. _" , , ." ' ._."~ __
'_' '._ _" _ _ ILJ~~:\:I i 11.M , " 1[ li ~.. -,, ---- . - J ' ' .
, ' . " . !ilii,.. I C ' . . " ' M ' . ' , " 1 - , . -~ ~ - B -- -
,- - -- - , 1"' I: t; "Fr, 'i ,. .. . " l'I ic_II'"II"'I! '!!" ...
, '. .. '-.' .. 'IilICHARD .. "ER R ;NS TEtN ~'. ,I liAR LE!
,'.1UI,RI\ll ~ _,HB .. . . : 2ieLL, 1kUR,VE, lLJ~1"c_~UCJEN
'CE,ARD,e.lASS S;m l1C 1U RE n>J AMERICAN L J F m 2'6 (The Free
P r , e ~ 5 1 .1,1994)(noting the standardA~. viatio in in ~C""" '
iF~.. '~~iii'" ! : . . . n ' ; j . o i I J . . . ~11'!ln(il!' '!li
[I ' ~ 5 ' ) ,~T[ U, II - ,1,1 ~, Ull:~ _! , 1 I L ~ w ! tlJJullJ~
,!b~~'UI~i!.iIl UJ~ , . I . ,II!:~4S lal ' a l : 272 . .,hl9 ld
.-".- - : -10 I!.1 ; , - ~ .. at ely-.,'lSI .~:~'JliU~, lSI
'S'iii"'/~Iii"'"'~D\g'l'1!yi f l ! 1 f P i J ' m 'T , ' j ' - . - .
lillQ~ 'T: - -, 'C" .n--Ld . il'~ o r Dnn.Iiii.1L 1,I; !'JIi toi ',
.e :1Ii " ' - D " gll"i' A " ' 1 1 0 1 i i ' \ ' 3 " ;- -
~hi'i:~II!o;~: Pil_,~,,~ ..~)u,_,_ -iii _ ~~r,n'fn..I' IOJ .,'~ J '
!es~ I . i~!n' IV ,!;;. , t r 't o ' , , ' , i ~w;iI:lifll: 11fJ!
'~~I Il (~ ,I r'~ , I. ec, '~., ,,.' u.-."' I l . . ' i t - ' r p -
i - " / . . , ~' 'lJIliHIIII!UIJ i [ > o f " ' ;, O l ! i ; i i'
J I j . . . . .jJlA 'lil; 'ILv
ii!'"n,-.tllrflllli;-lpg,~a~,'t.iJIOO .].' .n ~ ' O ' ~ '111~~~ln
1~I~1 '1 '7 ' h , ~ ,~I;~id ' ~ 'II"n 'R i > ! ! i ! ! l . . , !
t ! i ; , ; o :1,1!.""",!!OiiUg'~ ~ , , il l ' . . " " " ' I I ;;iI
! ,~,~11111I ! o ; ; . - wIlaWlI"""i! 'al ,., " ~,L~' .J , W ~ ~ ~
,oJ.:J , II . . . ' ,uu'.~.SJ iId..
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' 2 4 4 ~ . '- --. . I 'V ~ '2. . . O , I , ~ . . , . ' :

Son e " -x - ~ " e "ts d 1 '0 1 - - O ' i I T ' b e l i e v e t
- b " - i l i l i " t - I , . , ' b ' i i i = i i ' rise :~Ci' W -
_ ' : b - t I 0 1 1 I y ' ",,__,m, / ' _ " " p , _-I 1-"Ot '_-~,"~
_ ! ! I !# ' _ , ! " _ U-II~ ,_,_/:...-l ' ! l I _ _ , ,I., '::
,perhaps not even partly, a rise ,"n intelligence but in.h -- -
.----'.--- skills i -.~~-I l - -. ' - 1 1 1 ' ~ 1 ~ , - - . . . . .
' I t l o . , - takt J Ienarrower $ ,-', . S lD 'V Q ,J lV , ....
In mtelngence test ta..:.i " ' j " : ' - - " ' , " , ' " othe j;-.
believe 4 I ; L I ~ I t -"t "1-(::-,,t:"1If 1 , " - ': - - : " - ,
' :: - , ofrise ,~c,. r u n g , p e r I !U : " 0, -, , e , r s - .
c , . , I cv e ' l l J , , ~ ,a a , i. c a S d ~ S lo m ,1 _ - '0,
n . s " . ~ -Sm . genuine in:lelligen.c e''',perhaps owing " :0 1
the im-provements in public education. h ealth care an-d ,n n . ...
- '- '- '---- .. - -- - . -, .. - . - '- .._. - . , " - '-., , . _.
- ---: tr - . . - I~tion ~.~ h 5 ' . .' . , . 1 1 l . ~ .: : . , _
_: _ ~Researchers believe '[he Flynn effect is Iii significant
factor

'Oi th d - . . ion of I Q '- , _ " d '1 -' , . ' : . - . " . " .
- . .; : . ., - _ " - ' ; . - - - - - . - , . - . - - ' . , - . . .
. . . , - - . ' - . ' . ' - - " 1 - - - - : ' - . : - : : c - : -
,- .. - : : : '. ' -. - . - ) " - - . ' : .- .- - ' . - : . . . . .
, . ; , . . . . - '." '" I ' . ' . ' ~ ' I ' .m t__" eternnnanon oi
, I . D , ,aC IC llr ate ,~ score am , a s , a resu t~may1- 'b" f
~.h ii, f' ,I, 1 1 d E' dP ay a ~.g taetor m t _ 1 , _ C sentencing
0: 1 : capttat t etendants:

Our findings [of the Flynn effect] imply that someb Iin d th '"
- -it 1 - - d d-O,~, .c__ e ".eam row' inmates lor 'C ,2 i , : ( U
, ' I ,a , muraer o ....fen nts who were 0.01. classified l I B !
mentally J ie-'larded in childhood because they ,ook an older
ver-si 0 - - , : " 0 - 0.' - : - Ol'n I Q ,t;~stm '~II' ht- 'h ' a
"ve qu ~ ' l i i -~! 'fil~i I I : I " d a s 'rat' ~ 1 ' F d - e d
if:l .I,! .. ! I , u JI i, ,1 '. . .. .. . Il~~ . ".~,U,~,Ii..: _ _
! . .~ . _ _ g" '.___)!!!; ,i I ._ _ .: _ 0 1 " I",""",_ ~ . ,_
_,'"",,~, ]I .. .r f o ' L ' e ' - Y ' h " . . ' ' '
'oi'Ii;,11:r~-- a m - ' o r e - ' . ' ~C ' e n test T - hat'" i' ,
, ' L . . ' 8 d i f f e ' - - r - '1IJL:_ . ,," ~ ! l ; , ; ; \ n .
, _ : J J'[ .._ = : ,I-~'~J_I_ I L ' = ' , : : _ , i ~ _~~_)~11' 0
ll~~ ..: _ . . . I 1 1 J J : , . -ence 'bet.~',ee~,eing
se.~~ten,c'ed.o li fe impri sonmentV ' ~ ; i I i " \ [ ; ! ; ' - U
- C ' i ' e tb--,1 ' 1 ' "0 - 1i~ C ' tion W S "71 ! ! J ; J . , 1
I l a, - , i i : J J . - . W. , . : . J ~ - - ,I.' '. ,IIIT h he F
l - Y ' "D O ' ' - '. " E - ~ ~ ; c - t -' " ' O ' , d , ' ' ; IC'a
t e s ' & ' L ' 3 . . ; professio i n ' 8 'I..:,ust , . t ~ I '
~ I ' . i n t o- . ,. ,. "_" .1 . ".1Il1~.- , .. lll-a,l. ~I I llJ
l,I.- .- . ... ,!L ;;'~ Ii. ':J J I- .. ) .. ' ,III, ,_,il,1 ~./ ",
....

iiid iii ; j . ' i I i . , . iii 'h - iii h indi~, ;0 d al I I .
. . Q ' dconsideration the year m w, .lIC~an 1lD,-Vt- us took an
\'.'.test an..__',th e year in which test 'W'8S revised, AI ab am
,3 ; case law says a ,per-- - . " - h ' - ibit b- '!i --, ' 1 - ' 1
- Ia l " fu" ti - i - b ~"-- -: .. . , . . . . i " , - ' ' ' ' '1
'' . . ' .' . ._ ' . -' ' - ' - " 1 1 : - ' 1 1 I ".- ':i - .- " "D
-'~ .-." " '_ ' . . . .. t 1 r " . . . ' - . -: . 1- - ' 1 ' 1 ' '
, ' I :, ".-" ' 1 - :- .r ' -1', ' .:' .:"-.",s , o n , mast
e,X._l.,.I .. s , u ~ . a , y e . r , a b l e mte ..ec U,__, ,
..D.C.l.onlog .e,.or a . g l ceighteen, 1 . 5 8 If' the indi vidual
took a n . o ld versio n ' o f an ) IQ, ' test,when a'_ l-I- - - e
" w e , - : versio.- ' w a I~ available the ,- s t SCO..I~ ['0'-:01
th e o l d" _ _ ,n.. __r __I~l n, __ _0 __. ~Jl ~ '~1! _lllL . _0_
. _ Iii ~ _ _ ___ __ _ _
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D i : ~ T . '~:DII~lr.ilJIrA.lG. . : E.'ilJTAF '.'I[;IT'.A D n .
~ T . : : 0 . 'N : . . , :'n. LUr~~ J: ' ' J 'Y'' I ."=_J" l'
JJ-lL, LI .. .f"Ll'LUL1. ' . '. '. 245version I C . : IO U ] ,' ' b
in accu rate an d ,' fa l s e l y in dica f-:c that th e i nd iv id
u al~.. _." " _ .. ~ _....: _._ J1.1;;Ii\;t... . . ..1,.. I , [ . .
- . _ . _ . . a _ _ .' ,. ,' ii f' ,", 1 - ' 1 . aI fu "IS , ["C.
,- aV '~r[age mte .ecm . 1 notion O . , g . .3 , . Praetiee E _ f l
e [ c t s ' 6' .[ d 'Q Scores"Pract ice effects refer to the im
pact on later test scores ofpreviously admi iistered IQ testsj ;
.159 In most cases, practice ef-~ : t S : ~ ~ d ~ C ~. ~ ~. .~ : O
~ ~ t b : ~ . ; ~ _.d l . : ~ ~ ~ d ~ : I~ : } ' Ot e ~ :

b ~ ~'1 '1 - . " ' b e i . . ... . iculnnner ,0., points a score
wt .. increase vanes etween tne particu [a t 'type of lQ -tes giv
~.: . and , the particular 8 1 1('1] being tested, H 5 , 1 P[o re X
, 8 D 1 : p l 1e, the third n r v i a i o n o f the Wechsle r Adult
IntelligenceScale (W.AIS-ill) is a standardized IQ t es t , that li
s designed to "ac-cess intelligence as a global, multi-faceted,
constmct," ,61 . J, eW AIS -m "contains verbal anc percept i
al-motor su btests [and.yield . a verbal score a perfo rmance
SJCO[IC, and a . f ull- sc ale s co re ,Tln W'AIS, ,~ 'm can b e
'used for individuals aged sixteen to eighty-nine years, T I, - , e
. _ 'A S . . .Il l has [amean score of '1 . 1:0 "with [a
standarddeviation. of ,-5 :,~'U5 3 On a W AIS,-illtest, the verbal
SCO,f iC cen increase b y about 2 .5 points w h e n . re te sted
~while tbJerformancesecti on of dt~. sam e test can, incre as' up
to S.~5points," -,'Obvi ou sly , 'th e practice eff ct could
false'. y increase a de-fcndar ' 1 ' , . . , 'I [QJclo.re,
thrusting him over 'th e seventy -poi nt th re shold ,A s such, it
i s , very importan for te st administrators t o [ be I!tware ofthe
administration of -.revious tests, Experts, suggest that the sam
e'test: ot b e adm in ~s~ereo to the ss . - :"idividual 'w ithin
one year 'b . ~ "d L. f-~ ~65:.:.C certain to avoi .:_ne e teet, =
. .B. W.hethler' al .,1:Q'Score call: be Faked

Many b elieve "a- a defen tant can fak e menta] retardationb - ,
. . ' ~ . fu ] 1 ' " nde rfc - _.'"--. . I : Q ' " te 'I ' u : M .
~ - . I.', .- .. , ~Y P u r p o . . I .. Y " u ' 0 ' : ' !.'; - - p
. ' e [ 0 -mun' o r ,0 '01" [.. ' " " 1 . '!'. n g - - .e'n lng . I
S [I .. . , . \ ~ -- ; , . 1 . L '. '_ _ _ e ..~ !. 1 . _ ._ I . '_
~ . - . [!. --- " ' .....:_the erm for f ak i r [ .~menta l
illness[I,166i 'his dissentin Atkins, Jus-tile... Scalia :.xpressed
his concern ,- at Aikins will 0ien the flood-, ,~59 Bonnie 1&
IGUI rafsen, supra 1],[0'[ 26 , at 83'9.~ o ou.,6l : r ? d ' . ' '
8 - ''3'9 8A IO 'Iii"at ..~." ,~"it .~162 , l d . , at :826,1 . 6 3
~'. .Jl uU 5 0 4 l d .~ 6 f 5 Bonnie &, Gustfason supra note
26" at 826,~ 6 6 -R '" '. ' v - . . C ' : , . . . . . . - . . - _ .
' - . - n C'i"-'" .... - i I C - : , ' . ' . I - : - O N : ,0 .. '.
'. DfEL:_.ARJiJi1E ET ,AL"'I' ATHE ..AL, I ....O(NS1TI1JTI 1 .. 1C
O M M " _ NTARES~ ,AN:DCAS,lE B R ' F 'S 8 .1 (Anderso .Publishing
2005)~ ISSUES
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JONES U'W REVIEWgates to false claim of ,--ient .retardation,
~67 Scalia suggested. tha t" hi 'i>", [" alll '.> d ," d h d
th"this newest mvennon 1 , 0 "O'WlOg a, . e e n , ' , ant 'tO
escane tne uea__.p enalty by c la im i ng : mental retardation]
promises to b e m ore effec-tive, than any 0 'th e other ': in turn
in g t l 'Ieprocess of capi aI '". '~al mto16'8:._ga ~Ii~'~' " r l
e , a I . I _ ; , O l e ~ ' -'-II. ented tha de fendants cou d
easily eignmental retardation if courts rely on the definition of
mental retarda-- e 1 ' O D offered by bot " the America Psychiatric
~8Is,ociat ioD. and, 'theAmeric ian. Association on ~-I, . ta l
Retardatior ~,UJ9 The "capital de-,fendant who feigns insanitj
["S,'S commitment to a mental insntu-tion until he Clan ,be cured.
(and then, tried, and execu t ed ) the capitald .-, d f II al dati
~k thi all,' ~701. .endant w . ~. O (: ugns m ental retar ..anon
nsl :0 10 ..'n g at '. I I~ ,"However , it i n ot lik e ly that
defendants wi 1 be successful ~I-~ fak-ing su b av era ge ,IQ~
s~

The AP'A 1 S t : : fou ~conditions that i n . combinat ion
couldindicae malinge _'.'- ' g : :( 1_) . . di ] 1 ] - f '.' ( I I
I".: I' 'l', "'18 ';-- 1,:," - .'.' - . ' - . . 'I - .~. '- 1.:.
'.... ~-... 'j'- ".,-. 'I~"" ._," . . . I e e e lCO 'Iga. context 0
presentanon u.e., [leerral from an attorney io r diagnosis); (2)
Discrepancy'b -. , ' . , '~ . : th j _ : - , . - ' , - - : . , '" d
, ' . " c, .. d d - , . " 'b :" ' I ' ' ' ' ' ' - '~ .c:"-_ tresiC
'.'-'een, ,.' pers.on. S 1- e e I 'e . I. I,sal l _ Y Olf Sl
,'ssand object ive findings; (.3) Lack of cooperati on dur...ing
the d iagnosti c eva lu ati on and. i n comp ly ir . , g with[th:l
f,,~ a~-n t p ro g,ram~ an d C) The n re se nc e of anantisocial
disorder, 171

M a1 h al-h f ~ I - th ident i ' _ '- , f : . . . .l....dnts '.C
" , . " . ' . protessrona s nO IWuse tests '~-J8 ', can tc entity
takecpsychological symptor ..s. These tests inch de th e Test of
MemoryM -'I"!-- - - . I T ' O . . M . 1. ) th S - " - - to " d -
lL..!;, --- r-~ . - f R ' . . - . , - - d,W lognancy \ ._C '" . v
I'll ' t e " truct .f 'e. Jnterview O i -. epeatedS . ' - ,t - - (
S ' " - 1 - - ' S . ) : . ~_ d t h - ' M ' ~ - . - . . t M " 'I 1 1
- . . - . " : . In tymp oims. I' .... I .', I , lan.~ t i C
.....n:neO i -!a '.. ~UJll' P I , ~ .astc ven . O l ry '( . ' , , M
' - 'p - ' .' I) ' r72'.~-.I ." it-M ]- ~ h .n.....: . . f ' .>
f ]- d I.

": r ' ost ,aws req'uue .... manifestation 0' 'menta
retardationsyrnpton s before 't I age of eia :,:n, 1 i not likely
f' at a defen-. : ~ :. ~. ". . ,. _. _. . .. . ,II. , _. ',. . = :
_ _ , _ . ' . . ' . . . .d ' " ' 1 ' - 'h ' h e ~ b / .,' b Ii fal
...: tal ' d " 11 baant WI. .. nave me roresight to begm a sm
...menta reteroat on oe-fore a g e eig " I t l e e n .to avoid t h
e death penalty later in life . F arth er:
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2-" . 0 - ' , 1 8 - '..... D E T E - R M , - I N : l - N : a - M
: E N - : L - - i l L : . . R E '~ : , . ~ 1 : lR D . -. : . . - '
. ' . : -. -. ~ ~ - T ' - 1 . : - O ' - - ~I N - '-. .. .. . . '.:
. " . " , . . ", . : .1 .... . t , '. .: ,-, . -- . . . . . : .. '
.__.,",., '_ '" " .. . , ,_ .. -., .. , .. "" '" .' .. " .. ' .. '
. 2 4 7[]

'Ii d di 'I' I' - - d-- - .. -, .... c... -.- . '. 'c 'I -c . '
- -- . . -. c -- - ... ' -, ,-.-- , 't ( - -- .. - -. -- ,. .. . .
1 ' _ .n practice mooem diagnostic lrlstruments an __d a i l l ~ 1
'l" 'I 'I, t d '" -~ '.' 'h .a ' I" ' . ' - " " . . ~ . , . 1 ' - :
~'I . .. ~,' . ". ':. 1 - -" ,'_ "_ ~- ' _ I.~.. . ... "," ," .....
1 " - '( 1 1 . " , ," . 1 -"" ,,,. --;. " {,-'J ' " ,'p r o - o e _
_u :r e s , , ~ . O W C _ c l D l C ] , a n S _ , 0 . . r s t m g m
s . . correcuythose who are , t r u l y mentally i : ~ , r uand
those who are

faking b etw een nin ety -two and ninety-five percentof th e t
ime T- hus whien defendants f : . . . . 11 11... C m iental 1 1 ]
1- ~ -. .I~ '~. ': :~ . ' ~r i " " " " , : : " . ," :. - . , c , ~
. . ~ , . " - ~~,l)~~:::'...~: ~l '.~, ~." .' . i .... l :i~ tI.
~.-,._,--iti tr .---d '"-, ril '. diffi~,... 1 - ' 1 ;c. - the .
,t, i'~.. etnesa j 18 , ex. aor ,1 .nan. y ...1. 1 CU. . 1 . . ror
. em ro getaway with" i t " ,1 7 :3 -c~Wh,ether'There ,S,houlil,be
a ,R,~ridCut-oil l:Q Score in D,etl '" ..Pena ll;y Cases

Courts, should not adhere tOI a . rig id cut ...off IQ SCO'f,e
whenassessing mental retardation i n , death penalty cases, IQ
scores aretoo unreliable and too sensitive to ex ternal factors fo
r cou rts to relyonwhen a person' l i fe , i s a r t stake, Further
th e administration "of,an,lQ t , C S - : involves , iterally
hundreds of judgm ent calls" on tbe partf th e t --it - a m m o ;
,0' tr t -11'0: "'C test "_... m . s - -, a - 'O f lO -

The AAMR amended its definition of menta l re ta rd ati on'ten
times since J 9 0 8 , to "minimize tbe importance of J : Q as , a
fa.cto:rin diagnosis and emphasize adaptive b l e : h a - . v i t o
l r ~ , , 1 1 5 Courts that"rely on test scores as in dicatio ns of
mental retardation should b eaware 'th at th e y' m ay 'b e placing
their faith in the results o f menta l-retnrdatlon measurements
that were never intended to b e, 'u sed in
a.megal,oo'ntext"~176

A defendant with an K) score of seventy-tw o is hardlymore
capehle of forming the criminal intent to' commit a capitalcrime
than a defendant with a D . I Q , o f s ix ty -n in e, 177 This is
espe . . .cially troobling in1ig'ht,of the fact that there i s, a
five-point standardof error in lQ . scores, 1 , 1 8 Courts classify
some individuals with. IQscores in. th e low seventies as mentally
retarded "depending OlD. thenature of 'the testing information".
1.79 ' The American Association11 3 H ' I ' - - . - _ . F F -- d ~-
l .1[;"--,. -- - 1 - - . ,- - -. -, " :D' ., - . . . . , 1 1 1 D i
~.. ~ , ; r . . J' C " . . 'ty.Jlld. rI' c - . f l " "l ~ - ,- ,- -
, : - n d.e rny .~ f,a, th & ' , 1 1 ; - - rom , ..nsa'~,lty ,
f , o o'e:~on~ .' ,lmUU~f~;e,U I Q;paiC~r;;.!, j lI I r J . ,e n ,
. .u ; J ; . , ~ , n . e s sa>.,C , . ' " .~]lil' ;, Tib. D C 1
.--~ E I S - U ' I Q \ j- J L : I l ! _ . 'Eli D '1' 7 11'1 ( ' 2 0
0 - 7 )rUT:Untb excuse .n irif.' rost- tar J';a,~ .:,
...~r1..;'\'., , , , O i l : , ; cUB,, , cOL Y , .w . .j , ~'I;,'.I
..r u 1 4 , Dora. W . , Klein, ,Cate'g.o.rjctdExclus lo ,n ! fru m
C ap ita l , P , u t l i s h , m e . n t: How Ma~ny Wnongs.iliil'
il'", - R : ' ~ , I f , . " , . , ' 1 - : . 2 ' ' B m , n O - K : L
' 'Dtil:J . 1 .2 111 . 1 . ~ 2 ' 3 :' 2 ~ , " 2 .' 0 0 . " . ' 7 -
) If.l,Q~e ,Q, 'I8I1h,,~ _::: :. ::_. I' I; ,V ._ :" . _:: ;, ~y"
~.( . w . . 1' u.\. .._ .. ..n$ [Graham 'B a l k e ;~ ' De; / ; i
:~~t -Q'and Determinin o Retardation in Texas' Cap~it(1l .Murder
De-, , . ' . , . . _ . ._ " f } ~ ~ ~ ~(ii , - '-. . . ., ," ,0 .
-,. - .. , - - ~-. -- .-_. - -.-- -- .--- -.fen'dant&.~A ,P r o
p o : s : a l t o t h e ' TexasLegislature, 9 ' SCHOLAR 2 , 3 , 7 ,
2 6 4 - 6 5 (2~007)~1~~: La) D e. I II' ~ _i i ' d ' A t ' . C id
'. : / 1 - ' A p . l' l C -,~.g, --. -.. . .. ,- .,_. -,. -- . . .
. ,--.. .,.- " - ~ . - . ,-,. ,-.- .. --,- .,.,. - -.-,.--\",
......if.I!. urtsr.1 ; ._. (: .' r .J , ' ' , " ' - , " " " ' ' -
1._ .... 1.1 : . ' . : .. ' _ : 11 "1 . . '. "~i 'Ul;-~' .. i .Ia,
'iI!-ll!-, . U 3 J D a " a . V l . s ; ~ tnte " tHee , e3l~".gQ,n_
. t, ,fn;s~ ,Olt~l.. e,utlon~_o r, _ ,_ ______ 0__ _a:nd'Appel'late
Lawye'rs, S J ~A P \ p " : P I A C " & :. P' l locms 2 '9 1 \ 3
,m 2 ( 2 0 0 3 ) "1.71n ,E L C A R 'M EN B T .AL" , s ; , u p . r a
note 166 , at 8 0 . , .17 8 l ' : . ; J 'JUill1 7 " 9 ' J . . -
.... W : ~~I'~.~ M . . - - - f R , - , ,-,_ ..J ,," - -. - , _ . .
i j ! ,-.,L. n , - -,.-.iL P ' : - - , I : - . : . . A G ' u ~ . .
I e t '.O l te Le ' i s l a, a m e s , ' . .~ ~u ~S.~1 :~: e',~a~.
~I;a.r~a,tIO'na,n~~:tne .'..e a t,,~, e n - a , r y . . ,n
.,,'-~~_: _.(). -u _ ., . , 8 " _ . , ~ ,, , ' i ' v i ! ' I s s u
e s 2 1 MlENT AL &: PHY 'S~~ :C ,ALfS,ABILITY L , REp" 1.~."D .
: 3 (2003 )1 "
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0':0M ental D eficien cy (h e re inafte r " ,,A..-'
I,~D~')uggests 'th ,a'th e 'up- 'per lim it [0-,' seventy to
seventy-five] i s i nte nd ed as, ,I guideline bu."could b extended
through seventy-five Of' more depending '0:0. the ~ ~ ~ _ . .....!~
_ l._ . ~ _ '" 1 _ . '1 J '1: I -" =--_ - '_ ~ . '. ..~ _, .-.--
---e,'lia'~llity of the in te ll igence 'lest used,

Border ine tellectual ~u'ncti .olnin,g describes Btl lQrange
'that is higher 'than. fhat fo r Mental Retardation(generally 7
,-,- :S,4)~A,i....discussed earlier, ian I 'Q , score,m ,RYinvolve
a measurem ent erro r of approximately5 points, depending on th e
te sti ng i nstrumen t, Thus,it is possible to diagnose 1 : = ental
R e t anon in in-dividuals with IQ. sco re s b etw een 7 ' 'I and
75 if' theyhave significant , d . - - I I C : t , in adaptive
beh..vior thatm eet the criteria for Mental Retardation, Differenti
..atlng Mi l d 'Mental Retardation from Borderline In . .
.tellectual Functioning r ..q uires care uI considerationf-',l'1
......~1 b'll ,i, ,C - - ~ - ] BOo an a , ' ', tU J : S !~ . l e
mtorrnanon. -

T " 'h - . l :"~ partticularuly..applie .., 'in schools and sim
ilar '.e.tin'g: '.1 i f . ~ : ' . ' : " ' behav-',. ,; ll]ll _ ...
_~J J l . '. . , . . " ' ._ _ [ . , _ : , _ _ _ , ' , . . , " . - _
- ~ . '. ~ .JIj oj laJl.l . ... ,1 - , _" io..' 1 l l ~ 1 : im . .:
. i r e d and clinical ]y..d e tem - , 'n i n e d t o . " b e , - d
u n e . ' - ' IO : .I: 0' " " " , c j t S , inI ' [. .1 .1, ~ _ J _
J I . ~ " 1 AJL.I. _ ~ I ' 1__. ._ l~_ ,~_ y .~. IL.... . ' . _. .
." ..._ 11.._11. ..1. nre asoni ng and ! j u dgmel1 lt~ 'u u ' IQ
measurements should be "vi wed". ! " '. ~~'i!:L:~',. . ,-_'.- "i~ .
_ , , ; " . : i ! " I I l . . . . " " - h . ~ '. .~!Il,-:- i d ie ,
Il l, - ,. . : 1 " ' - . , ' , , - - 'b / ' - " , : 8 , 28 - "
WII~.ltl1na ran I "1 ratner .-tan(,", .g,~,, sm g e nurneer.

S .. h h III 'b '~ ..o rn e IC O u ,r tS . r e c o gm Z .~.tr at
t -ere I " " , a problem u s in g a' b - ~ ' I - ~ ' - : h - , ' i
t , _ : I I ' : - ~ I I . , .Q , . '- . " " ;' ' ' , ~ .or d , - .
' . . , . ~ '~"-"D C_'I':::- ntal etard atior , ,- ',C , -
,n;,1'~'E>..ng. II. U.n.e , ~ scor-e mor ,.. ,rm_mn~ men '.'~
,It ~lar .3;, .Ion.,", "wIfomia Supreme Court recently held that
defendants might escapeth e death penalty if t hey are mentally
defici .... It in one area eventhough tb.e:ir'IQ S'C'OCiCS are in
the normal f' _ nge, 18 3 That court alsobeldth~t l~'~_r
~ourt~,caneve, gr~at~~'Ale~ghtto0t~~r ev~,nenee toP ' [I O ' y.IQ,
mental retardation Tbe Ca '0'-1' 'a'Suprem g I C " O u'rt found," '
,~ . . _ =u=_ J t:J ..l~ ._.~ _ ~ILr._ _ "':_ .l ._ '_ ._ ..' .. .'
,~ , .. ., .... ' lU-: ' . . .:. , ", '_ ... . _ ,~~ .. ~ .. " '.
'._ " _ , 1._ .I E f . . ~ . , _ ' ~ ' . " : 'that the b est way to
determine ,,ntellectual .unctioni I l 8 is, ona caseby case ' - " 8
" ' . 1 5 and D ot by ap plying a "le gal!detiniioDII,I.8, Th:
United
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2 0 0 '8 '. . .. . . ' . .1 ' - ' " DE - - T z : ; " ! lD M I N
! ' N G > M E ill"""" :1'R - : ! ; [ ; 1 ' T A R ' D ' A . T l 0
' " : N "'i ,J : nI.\'" ',",-' :',,',' ~.":. ' ~ , i v ..AL '.
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2 - 5 ~ - O , -. . .... 1 0 - - - - /' L P . t . r , S " - Ir'
~W , : . R ' , : ' ' IE : ' ' : -' V - : : ' I ' E ~ :W "~ ... J "
'I .: ..~ ~ _ ~ . ~ . . . VO - I I ) ' : 2 ' , ' - ,' " . " ' ! i
ll " ,mildly mentally retarded individuals g ' l o '~ O great
lengths tOI hide~ ... _disabi~tY.:nn19pre~ts challenges forLa~e~n~
attem~tUtgtO I asse ss m ~ ; ' D t ' O l ' I i i I I I ' 1 1 l t y
- , her a C O " mm.on characteristic 0 - f rm Jdly_..,'
~~ci,-""-.::.':',',.~ ~,I d J lL . 1 l . ' ~. . : ~ ' _ . _ . ~ 1
I.. :" . J . ' , ~ : : _ _ _ _ : : _ _ I .:... ,1_1 :~ .. I~1 ~ 1 I
! w I ~ .ulr.: ~1U-,_..'"..",. " ' : ' : 'nentally retarded
individuals is that t ~Iey are eager to please loragree 'with.
those they think are in positions of authority This in...creases
the l ikel ihood offalse conre : , :: ' I O - " I D S ' 1'92 In E x
, 'xparte State - th e. . . , _ .. . . . :_. _ . _ _ " ! ! ' ! ' !I
: _ _ ' ~ . . ' ' ." : . . ' . . ' . . . . . ' ~ . . . . ' . ' . .
. .: . I . '.. '.-" r _! I! " .. ,. . . _ r" 1_. __ . " r. , . j _
. . . - : - "r e c o r d i n d i c a t e s that Sm l ' ~ ' - h c o
m f e s s e d ' t ~ ' I O - " the; m ' 'U . r d " e - r s
.~9',l!""", ',,~_ IJ , . , _ , W , - " ' l . - - - \ . , ; t , , ,
I .. ,' I. _ _ c . . .. '. ' _ ' " l IlUI. .. I~,- '. , ,_ '.' '_.
.',' I;;;S th - '-I A ki h Idin ~ -I II "' thJ I I . , a ' _ the "
. Ins- 0 --'. . '" g re C J e le s ~ ,I. '--eamng', ': I e "
a....bama S I U P ' : reme Court I O I _ r the Alabama Legislature
s hould re ex am ine,.h - P ki 'U d I i ~ . . ' th '",Ie ' :
:ee~p,-olng , 'e r , , . n s t iC S ti l c_ :- Icc e ---cu, ~lent
app tcanon __e 'lest li Sunder-inclusive i .While over-inclusive
statutes [rules] do D , 'O . . prlc-,

~ 'I a t - b- d I 1 [rule d --,1948 ie t c on snmuo s ,", p ro
blem s 'u n.er- in c 'USIVIC statutes es , ' : 'O "~ " "Mentally
retarded 0- enders do not act with tlh,esame premeditationthat
other offer iders do, therefore capital punishment do -0 8 not
serve

d . '~i015 ; U " A - - I ': 1-" f all ded. , - ' - - , - - - ' .
, W . . ;7,_ ' M . . - , ' . - - . - - I . - , - ' - - . . - . . -
. . - - . - , - , . . . ,.as a I eterrent, , ' _ 8 a resu I ., u e
exc..USt.:'D o mental y retarderoffenders 'mom capital eligibility
'will not dh t inish whatever gen- ' . : . . . . 11d , + , - - , -
, - - - ' . . , - _ . ' . - - 'f " - ~ ' , . - ' t " the d " th
..'., ialt --,'.. h I~ '~ ~: , L . 9 6 1erai 1- eterrent errect t e
I , . ean penai , Y aynave,'E , t - ~ ' , - ., c, - 'iff,: - . '"
idi "-I "-- th at -:."-', ' t - thr , ---.'-,,'," ' -1 - - , - -C ,
't " of th - ---.-,,'1 , - , -

i _IDl~,I~1':, mica, e I, a,_ ._c _~ _ _ 0 _ ,e e percen , _0, I
, _ . 1 "e P O i P U a-tion is m ' e n n ly re I. rded while "OiU-~
tn t w e n t y percen I ' t - ' of d'"eath r o w....... I 1 ~ , . "
. :_ _ .__ _ - _ ' - ' " . . r .____.._ .". I _ .. _ inmates atie
mentally r e ' t a r : ' - d , e , d _ : ~ 9 r t As of April '1- -
2 - , ' 1 0 " , 0 " ' 8 " ' " Alabama- ' - - - 1 - ' _ I: . I , " _
. . , - , _ _ . _ . . . _ I . _ , _ , , : : _ _ !! " " , . ,__ ' "
" ." _,_." ' "., ___ __. '"has 2!O'3inrisoners O'D, death row, 1 9
: 8 , Assuminz that b ,tw',~.:eD'.% land'20 1% of ' them. are
mentally retarded, the state willli e xecu t e eigh _tofa--.'~
'~people that Atkins "~S intended j 0 p',otect In A tkins the_.,~
,_ '. ' I . . .._ - _- ~ ~ - - -. I " - _ - _ Y - J , II . ~.._ _ _
_ . r ' United .. States Supreme [Court cited _ r ~ _ ~ e v ' l o i
l l v i n gstandards of d e , . . .eency" 99' ~ , , d a " na i ~ on
al', co" " se D I I S " 'U I [ I S ' , . 20 0 a'g.ain , . ' t ' ~
xecuting th e '- men-. . _ ' , " , : _ . _ ' . : . . I . ' I." '~,
. - t . ~ ~ I . . : . r ~ . ' ,~l. " '. : ! ~. ._ " ".:~~. " . ,_~
_,_:_.~ ,tally retarded in its ration .e for banning the execution
of mentally'W ~ ' II 'W ' 'E~' & - R h A' L k ~I .~f R . ' - .
. . .l d C ~ ., l D ~.I:n .J.~' ~''':l... , ,ames .. ,,- ~!LlS
:~,ent;a'~~y'e'[rdh~te'~., .r~"'una ueJ',e.nuun,t.:r.~ ,jl.:]G 'EO
W ' '.S ' - ' L. R E " V A I 1 1 AI 4 3 ' 'II '1 - '9 " ' 5 - )...
_ ' . : . : . ! I l ".'>A~ ,I 'li . - _ ':.. .1. ~,Ill.-t I"
-~II'. ..-..._':i~9.(1 r.J - 3 ' i ' I I iJ ' jU . , ,a l" -, ~ "rn
~'3:~- .-.;---.- S ' ' - , " " , - - N :" . 'I ' O , J I ! C l i 1
I i 4 2 ' :7 " '! ll O O - '1 W L - - ' ' I S " ' 1 no ~iIlll ' ~ *
2 (A. ~" ~. 2 - " ' 5 - - 2 - "0 0 - , ' . - 1 : ) ' I ,,~"""~ pane
,lat,e!l ,0.. l.,_.U'\J , ,,~,-. __ - .,.', .:7g,y',,", II( , "
\nJll.,:, ay '. " -._ ,< I , \ r ; a l , s ~ n . g~e ,q ues.tL n
d lat Smtth 's confession m i , g b , t be false and it res nlt o f
hisl mental :re.tardation,~W M Stephen B~ B : 1 r 8 U e rm a n , -
B a la n c,in g th e' Burde: The I C o , n s , t i m t i o n a ' l
J u . ' s t l i j i : c a t i a n , f t ; . rR'equi,rlng the
IGo'vlernme'nl' to Prove t h ; e Absence of Me'l t : { l I
.RetardtJ, .~ionB , e / o r e ' , ln1pos i ' l8tl.. D- ' ,,-i., p .
. . i! ' f
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-0_-:2~08 2_,"IlJI,retarded de fendanrs, Surely it is equally
contrary to growing stan...dards of d ece ncy and the national
consensus to make a grave mis-' i -,""" ' I 'L.;~ and P!'X:
':,~'C.' u 'l t e " , ~ defend a n it ' W "" ' , ' b ' ' I o , . 1
, ~ ~ ' 0 ' . 1 0 "''' 'I~'cusp , 0 , - i f ' t b e 1 i ' _ " " I O
:-off,~ U :.IJIL.. . ~ ~" . '._ G~_._','~, " ',. 3" ', . ,ItiJ ..
U.lw ~. !tiJ,~" _ . lW ~ _'. ".'P...: , m . " ' " t ,110',',, 'f' 1
m l ental retardatio n siven ,~',1111th~ ' :QC~"- 0 , ' , ' I~.hat
cen l" 7' U~C < t - . - ' Q _ II , " , " 1 11 ,, 1 _' _ _
,_,"",I ",i~_, _. iIj,'~_w. __ , U . _ , . , ' , iO '.a ." ', " W
,~ , ' , ' , ! ! i ; ; ; i ' t.I" ilLl __ , ' , milL ii:111~, ....t
,e ' t i :Dg~

In Ex' parte State th e court follows p .ecedenr 'by applyingthe
three-pronged Perkins test, thereby missing t-- 'IC perfect oppor
...tunity to correct a, flawed capital punishment scheme, Since
theAlabama Leg isla tu re has yet to enact a, S ' atnte 01 11
tlining guidelinesfor determining mental retardation '~'- t ime is
:.ipe for the Ala-bama Supreme Court '~O amend the test 'I at
'Wi8\, set forth in . Per-kins. .. '-I' court should am er d fh e
IQ P i .ng of th e Perkins test toeliminate the , mandatory .lQ
cut-off Q test ing is inconsistent andun reliab le and S h O i U ,
I D . d , not 'b e the b asis for determining whether adefendan t
rece ives life without parole or iexecuted by th e state
o'fAlabama,"Courts cannot operate under th e illusion that th e
simplea d t m i d ~ i s d : ; t r a t i o D . ? f ant'T:te~t wil
'.'re~ol]v,e I l lU '~~18:ThjO~S..o : , e U J g ~ d i s _ ~ ' h ~ n
O : - " g U ' l l d i ~ 1re ar ,Ie~person 5 1 S ' ams In, a cnrmnai
C ,lcS ,C " . e 1" , " " " ._ I ' l I l ! 1 : . 1,._'_ ..;~ ll 1_
,not put equal weight O f0 a set Q cut-of SC IO '-' '~ , ther, the
courtshOiU,Id consider ,I defendant' s actual adaptive behavior and
' ,oeialdev elo pmem when determ in ing men a), retardation,
Execution is,II

- - - - - - c ~ 'b - "e e -i nee '", hen a defen d ! ! ! i i I O
' ; , ' ! ' - i life ~ I : S a'I' ~'ii'". ",J ....~,
courtsOlU"-e'v'I:~:rbl','- ",-n'IIl.!-I',.,~! ,,: I'D !_, . I : _
'l t _ '- I : _ , ~ ' "I~" JI,ll~ J lI. ' ' __ I d i l J . , i : I
K , , , , , , . . IL.:J : 1 I l 1 1 ! . ( "must en' .':0 th e side
1 0 , , ' C , 8 1 U . .ton when determinins mental retarda-lion In
Ex p~..a rte S ta te the Alabama S ' U P - ; ' f ,mi" Cot r d rop
..- . . .ed the_..,..~ -, '_',: '_r e __"e '_ . , .., . ,- ., -_- -
_ u - _ - - -ba
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