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1
 Jonathan Turley (Pro Hac)
 2000 H St., N.W.
 Washington, D.C. 20052
 (202) 994-7001
 [email protected]
 Adam Alba, 13128
 610 Crestwood Cir.
 Bountiful, UT 84010
 (801) 792-8785
 [email protected]
 Attorneys for Plaintiffs
 UNITED STATES DISTRICT COURT
 DISTRICT OF UTAH, CENTRAL DIVISION
 KODY BROWN, MERI BROWN, JANELLE
 BROWN, CHRISTINE BROWN, ROBYN
 SULLIVAN,
 Plaintiffs,
 v.
 GARY R. HERBERT, in his official capacity
 as Governor of Utah; MARK SHURTLEFF, in
 his official capacity as Attorney General of
 Utah; JEFFREY R. BUHMAN, in his official
 capacity as County Attorney for Utah County,
 Defendants.
 )
 )
 )
 )
 )
 )
 )
 )
 )
 MEMORANDUM OF POINTS AND
 AUTHORITIES IN OPPOSITION
 TO DEFENDANT’S MOTION TO
 DISMISS FOR MOOTNESS
 Judge Waddoups
 Civil No. 2:11-cv-00652-CW
 PLAINTIFFS’ MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION
 TO DEFENDANT’S MOTION TO DISMISS FOR MOOTNESS
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 INTRODUCTION
 Defendant Jeffrey R. Buhman, representing the government, has filed a motion to dismiss
 the instant action for mootness. The motion is a continuation of the government’s attempt to
 avoid a ruling on the constitutionality of the Anti-Bigamy Statute, Utah Code Ann. § 76-7-101
 (West 2010). The government began by failing to respond timely to the Complaint. See Pls.’
 Mem. in Opp’n to First Mot. to Dismiss at 2. It then filed a motion to dismiss for lack of
 standing—one month after that motion was due. See id. Now, after the government requested to
 stay discovery, it has asked to dismiss the action again—making many of the same arguments
 and representations that were unsuccessful in the first Motion to Dismiss. These prior statements
 have been repackaged and then wrapped in a “new policy” that is neither binding nor dispositive.
 While the government now states that it has no current plans to prosecute the Browns, this
 “policy” does not bind future prosecutors and does not prevent charges under the law if other
 crimes are alleged in the future. The Plaintiffs now oppose the motion, and respectfully request
 that the Court deny the motion and proceed to the merits of the case raised in Plaintiffs’ Motion
 for Summary Judgment. 1
 Shortly before the Plaintiffs’ filed this Memorandum, Mr. Buhman filed a Cross Motion
 for Summary Judgment despite the prior agreement of the parties and, more importantly, the
 order issued by this Court. Dispositive motions were to be filed on May 30, 2012 by order of
 the Court. The Court also ordered a schedule for responses and replies – as agreed upon by the
 1 At the request of the government, the schedule for dispositive motions was delayed by
 over roughly two months to allow both parties to file. While the parties had discussed cross
 motions for summary judgment, the government has opted for a motion to dismiss that again
 avoids defending the constitutionality of the law on the merits. Indeed, with the two motions to
 dismiss, the parties have now spent months arguing over whether the Court can address the
 merits in the case and the government continues to litigate this threshold issue. As shown below,
 the interests of judicial administration and resources (that motivate dismissals) are hardly
 advanced by yet another round of litigation over a motion to dismiss.
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 parties. In order to secure this agreement, the Plaintiffs agreed to wait almost two months to
 accommodate the schedule of lead defense counsel and reach a schedule for all dispositive
 motions. In light of the Court’s order, the Plaintiffs’ Counsel rearranged their litigation schedule
 in other cases to be sure to meet the schedule set by the Court. This resulted in considerable
 difficulties for lead Plaintiffs’ Counsel, who had a brief due on this date in a major appeal before
 the United States Court of Appeal for the District of Columbia.2 The Cross Motion for Summary
 Judgment was followed by a Motion To Stay Proceedings Pending A Determination of
 Mootness. Mr. Buhman agreed to the prior schedule for dispositive motions and joined a motion
 to the Court to establish the current schedule. He then waited until his response was due to the
 Plaintiffs’ Motion for Summary Judgment to file this motion and cross motion. These filings
 took time to draft and plan. Yet Mr. Buhman waited for weeks as the Court and opposing
 counsel continued under the order agreed upon by the parties. As with the earlier out-of-time
 filings, this practice has caused greater delays and burden for the Court. These motions would
 again delay a ruling on the merits.3
 This pattern of practice should not be tolerated in a federal court and these motions
 should be struck as violating the standing order. There is already a pending Motion For
 Summary Judgment and a dispositive motion pending by the Defendant. The Defendant is out of
 time to respond to the Summary Judgment Motion and should not be given additional time with a
 last minute motion. Depending on the Court’s decision on the two dispositive motions, the
 Defendant can always file his own Motion for Summary Judgment at a later date. However, if
 2 The Defendant’s Cross Motion for Summary Judgment not only unilaterally changes that agreement – and
 violates the order – but it would reduce the time for Plaintiffs to respond since the Court scheduled for only reply
 memorandum by July 16, 2012. 3 There is no inherent reason why both dispositive motions should not be considered by the Court. The
 current court order allows full argument on these issues and gives the Court the full opportunity to rule in favor of
 either party without additional and needless delay.
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 these agreements and standing orders are to have any meaning, the motions filed today by the
 Defendant should be stricken and argument completed on the two dispositive motions from each
 party.
 BACKGROUND
 The facts of this case are well established in the Complaint and Answer, memoranda
 supporting and opposing the First Motion to Dismiss, Memorandum In Support of the Motion for
 Summary Judgment, and government’s Second Motion to Dismiss. The Plaintiffs are a
 polygamous family that faced criminal investigation after going public about their religious
 beliefs and starring in a reality television program about their family. After the first show aired,
 prosecutors announced that they had opened a criminal investigation and made repeated public
 statements that the family was committing crimes on television every night and could be easily
 convicted. Compl. ¶¶ 163-65; admitted in Answer ¶ 60. The instant challenge to Utah Code
 Ann. § 76-7-101 was filed on July 13, 2011. During the pendency of this case, prosecutors
 continued their public statements and emphasized that the family’s decision to move to Nevada
 would not stand in the way of their arrest. Compl. ¶¶ 167-68; admitted in Answer ¶ 62.
 The government previously sought dismissal of this case on standing grounds. On February 3,
 2012, this Court ruled that the Brown family had standing to challenge the law. Brown v.
 Herbert, 2:11-CV-0652-CW, 2012 WL 380110 (D. Utah Feb. 3, 2012). On May 10, 2012, the
 Court ordered that dispositive motions by both parties be filed on May 30, 2012, with a filing
 date for responsive memoranda to be filed by both parties on June 29, 2012 – today. As the basis
 for a Second Motion To Dismiss, the government has now stated that the criminal investigation
 is closed and issued a new policy that polygamists will not be prosecuted in the absence of fraud
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%?%2@%&?
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 or other collateral crimes – or if a future prosecutor adopts a different “policy.”
 ARGUMENT
 I. Standard Governing Mootness
 Article III of the United States Constitution limits the jurisdiction of federal courts to
 “Cases” and “Controversies.” Mootness doctrine requires that “an actual controversy must be
 extant at all stages of review, not merely at the time the complaint is filed.” Arizonans for
 Official English v. Arizona, 520 U.S. 43, 67 (1997). Mootness is often construed as “standing set
 in a time frame,” but has important dissimilarities from standing. See Friends of the Earth, Inc.
 v. Laidlaw Envtl. Services (TOC), Inc., 528 U.S. 167, 190 (2000). While standing must be
 enforced to protect the “scarce resources of the federal courts,” the Supreme Court has stressed
 that “by the time mootness is an issue, the case has been brought and litigated,” and “to abandon
 the case at an advanced stage may prove more wasteful than frugal.” Id. at 191-92. Thus, while
 the requirement of standing is an inexorable constitutional command, mootness is largely
 prudential—subject to several “long-recognized exceptions.” Id. at 190. Furthermore, the
 standard for applying mootness is “stringent.” Id. at 189. As this Court noted in its opinion
 denying the First Motion to Dismiss, while “it is a plaintiff’s burden to establish standing, it is
 the defendant’s ‘heavy burden of persuading the court that the challenged conduct cannot
 reasonably be expected to start up again.’” Brown v. Herbert, 2:11-CV-0652-CW, 2012 WL
 380110 (D. Utah Feb. 3, 2012) (quoting Friends, 528 U.S. at 189). A case is only moot when
 “subsequent events ma[k]e it absolutely clear that the allegedly wrongful behavior could not
 reasonably be expected to recur.” United States v. Concentrated Phosphate Export Ass’n, 393
 U.S. 199, 203 (1968). Similarly, a case is only moot when plaintiffs “plainly lack a continuing
 interest, as when the parties have settled or a plaintiff pursuing a nonsurviving claim has died.”
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%.%2?%&@
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 Friends, 528 U.S. at 192.
 In reviewing a motion to dismiss, all reasonable inferences must be drawn in the non-
 moving party’s favor. Tal v. Hogan, 453 F.3d 1244, 1252 (10th Cir. 2006), cert. denied, 549
 U.S. 1209 (2007); Mitchell v. King, 537 F.2d 385, 386 (10th Cir. 1976). In this case, these
 factual assertions include not only the Complaint, but declarations previously filed with the
 Court to establish standing and ongoing injury due to both the statute and the actions of the
 government. K. Brown Decl. (Docket 13); J. Brown Decl. (Docket 15); M. Brown Decl. (Docket
 14); D. Tenzer Decl. (Docket 25); and M. Maguire Decl. (Docket 25). These declarations
 included detailed accounts of how the criminalization of the Browns’ plural family has a direct
 and injurious impact on their ability to contract with companies under standard professional and
 promotional contracts. D. Tenzer Decl. (Docket 25); and M. Maguire Decl. (Docket 25).
 The government has not met the heavy burden of showing mootness in this case for two
 reasons. First, the Plaintiffs’ claims are not mooted. The government policy does not foreclose
 prosecution and does not address injuries already suffered by the Browns. Second, even as to the
 Browns’ prospective injuries from prosecution, established exceptions to mootness for
 “voluntary cessation” of illegal activities and activities “capable of repetition, yet evading
 review” apply to this case. Furthermore, this dispute implicates the private rights of a broad
 class of Utah citizens, a consideration that counsels against ruling in Defendant’s favor under
 recent District of Utah precedent. The government’s motion is little more than another effort to
 “kick the can down the road”—leaving families like the Browns to continue to live under the
 cloud of presumptive criminality and the lingering threat of prosecution. It is a vivid example of
 how mootness challenges can be used to achieve “more wasteful than frugal” ends by seeking to
 abandon cases on the very cusp of rulings on the merits. Friends, 528 U.S. at 190. The Brown
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%-%2?%&@
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 family—and the citizens of Utah—deserve a ruling on a law that concerns one of the most
 important aspects of human experience – intimate and familial relationships.
 II. The Browns’ Claims Have Not Been Mooted.
 A. The Second Buhman Declaration Simply Restates The Prior Declaration,
 Does Not Bind The Office In The Future, And Retains The Option Of
 Prosecution Under The Statute.
 The government seeks to create the appearance of mootness by reducing the Browns’
 claims to little more than a desire to avoid prison—dismissing the privacy and other
 constitutional violations as well as the professional and personal injuries associated with
 criminalization of their plural family. Ironically, with regard to the threat of jail, the declaration
 of Mr. Buhman does not remove that injury—only stating that he will not charge the Browns
 based on the current record but expressly stating that he cannot bind his office in the future. He
 further states that he may indeed charge the Browns under the law if he believes there are other
 crimes to be alleged against them. Indeed, the second Buhman Declaration is much like the first
 Buhman Declaration. The Second Motion to Dismiss is based on the very same assurance given
 by Buhman in his First Motion to Dismiss based on lack of standing. In his August 24, 2011
 Declaration, Buhman stated that, “[w]ere the Browns committing other crimes, such as spousal
 or child abuse, welfare fraud or the like, the chance of prosecution would be likely.” Buhman
 Decl. at ¶ 11. Likewise, before the Court, government counsel categorically stated the policy
 that prosecutors like Mr. Buhman “do not prosecute for just bigamy. It is brought up when it’s in
 conjunction with another crime.” Transcript, Hearing (12-16-11) at 41. Mr. Jensen emphasized
 that Mr. Buhman was acting consistently with this policy in investigating “other crimes.” Id. He
 specifically stated that he was told to convey that policy to the Court. Id. In his Second
 Declaration, Buhman simply restates this as a “new policy” and seeks dismissal again. Second
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%?%2@%&A
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 Buhman Decl. at ¶ 9. In this sense, the new motion to dismiss reads much like an out-of-time
 motion for reconsideration.
 Notably, Mr. Buhman states that his new “policy” does not and cannot “bind the future
 actions or policies of successor Utah County attorneys.” Def.’s Mem. in Support of Mot. to
 Dismiss at 5. Indeed, he can only offer that “it is intended to be a permanent policy of the
 Buhman administration.” Id. The word “policy” in the declaration is simply referring to a
 unilateral decision of Mr. Buhman on behalf of his “administration.” It is not the result of any
 legislative or regulatory process. It is not enforceable by the Browns or even challengeable by
 any party since it is merely the expression of Mr. Buhman’s office at this time on a matter of
 discretion. Thus, it is not even binding on Mr. Buhman in the future, let alone on later
 prosecutors.
 What is most striking is the reservation that Mr. Buhman himself may charge the Browns
 under this statute if he believes that they have committed any “type of abuse, violence or fraud.”
 Second Buhman Decl. at ¶ 9. He is not saying that he will prosecute them under violence or
 fraud statutes. Rather, he reserves the right to prosecute them for bigamy in addition to such
 crimes. Thus stated, the Buhman “policy” is perfectly incoherent on the status of this law. Why
 would it be not appropriate to prosecute for cohabitation in isolation but it is appropriate when
 coupled with some garden-variety fraud count? Mr. Buhman is still maintaining that
 cohabitation is a crime and can be charged by his office. There is not even a stated requirement
 under this “policy” that the fraud be materially connected to the cohabitation. The “policy” is as
 arbitrary as the law itself—allowing Mr. Buhman to prosecute plural families for their private
 familial associations. It is a “policy” designed not to correct the underlying constitutional
 violation but rather to secure dismissal of a lawsuit. The same prosecutor will exercise the same
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%?%2@%&A
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 discretion to prosecute families for their plural relationships.
 B. The Government Ignores the Constitutional and Professional Deprivations
 Detailed By the Brown Family and Experts.
 The government chooses to dismiss the invasion of the Browns’ right to privacy, Compl.
 ¶ 1, the harm to their reputations, Compl. ¶ 175, loss of employment, Compl. ¶ 176, and
 interference with their religious obligations and personal travel. Compl. ¶ 27. It also chooses to
 ignore the declarations filed in this case detailing the professional and personal injuries
 associated with a law that declares their plural family to be a criminal enterprise. K. Brown Decl.
 at ¶¶ 32-33 (Docket 13); J. Brown Decl. at ¶¶ 9, 23-24 (Docket 15); M. Brown Decl. at ¶¶ 13-14,
 34 (Docket 14); D. Tenzer Decl. at ¶ 30 (Docket 25); and M. Maguire Decl. at ¶¶ 13-16 (Docket
 25). These are past injuries, not prospective injuries, and are not redressed by the Defendant’s
 new policy.
 The claims for damages are not moot—those injuries were already suffered and
 Defendant’s new policy does nothing to repay them or restore their lawful status. Indeed, the
 government insists on preserving the law criminalizing the Brown family structure—the law
 repeatedly referenced by prosecutors publicly as establishing the Browns as felons due to their
 plural family. Compl. ¶¶ 163-65; admitted in Answer ¶ 60. Tenth Circuit precedent supports
 justiciability on the invasions of their constitutional rights already caused by the now-complete
 criminal investigation and the continuation of the Anti-Bigamy Statute as an enforceable law. In
 F.E.R. v. Valdez, 58 F.3d 1530, 1533 (10th Cir. 1995), the court specifically noted that
 declaratory relief for an invasion of privacy could sustain litigation even after the more tangible
 claims for damages and injunctive relief had expired:
 [Plaintiffs] ask the court to determine whether a past constitutional violation
 occurred. In this dispute the alleged liability-producing act has already occurred.
 Because the question still exists as to whether the defendants violated the Patients'
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%7%2?%&@
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 right to privacy, a controversy on the Patients' right to privacy still exists.
 Id. A controversy over whether the criminal investigation in the instant case violated the
 Browns’ right to privacy, along with numerous other constitutional rights, still exists, so the
 claims for declaratory relief at least should not be dismissed.
 The court dealt with a similar problem in Faustin v. City and County of Denver, 268 F.3d
 942 (10th Cir. 2001). In that case, the government’s argument was identical to the one presented
 here: it claimed that since criminal charges under the statute at issue had been dropped, the
 plaintiff had lost standing to challenge the statute. The court disagreed, noting that while the
 plaintiff’s claims for injunctive relief had to be dismissed, she retained “standing to sue for
 damages based on her prosecution (including nominal damages, which she sought) and to seek
 declaratory relief with respect to her prosecution.” Id. at 947-48. Similarly, in this case, the
 Browns retained standing to sue for damages stemming from the criminal investigation and
 declaratory relief with respect to it.
 Whether it is a matter of standing or mootness, the government cannot simply dismiss the
 range of injuries alleged by the Plaintiffs, including non-economic injuries. Plaintiffs previously
 filed a notice of the Tenth Circuit’s ruling on standing in Awad v. Ziriax, 670 F.3d 1111 (10th
 Cir. 2012), where the court found that non-economic religious values are sufficient for standing
 for First Amendment challenges to Oklahoma statutes. The court noted that this is true even
 when a statute has “not taken effect or been interpreted by any Oklahoma court.” Id. at 1121.
 Here, Mr. Buhman is saying that the law is not only valid but can be enforced by himself or
 future prosecutors. Likewise, Plaintiffs previously discussed the recent ruling of the Seventh
 Circuit in ACLU of Illinois v. Alvarez, 679 F.3d 583 (7th Cir. 2012). In that case, the Seventh
 Circuit reversed a lower court which held that the threat of prosecution under a state statute was
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%(,%2?%&@
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 insufficient to establish standing. The Illinois eavesdropping statute makes it a felony to audio
 record “all or any part of any conversation” unless all parties to the conversation give their
 consent. IL ST CH 720 § 5/14-2(a)(1). The prosecutors insisted that such criminal charges
 would be purely conjectural in the future, but the Seventh Circuit found the statute
 unconstitutional in deterring protected speech and conduct. Id. In this case, Mr. Buhman is
 expressly reserving the right to prosecute the Browns and expressly denying that he can bind
 other prosecutors in doing so—regardless of the meaning or continued viability of his “policy.”
 III. Numerous Exceptions to the Mootness Doctrine Apply.
 The Browns also retain standing because the case falls into two exceptions to the
 mootness doctrine—the “voluntary cessation” exception and the “capable of repetition, yet
 evading review” exception. Further, the private rights of Utah citizens are heavily implicated in
 this dispute, which further counsels against a finding of mootness under recent District of Utah
 precedent.
 A. The “Voluntary Cessation” Exception Is Applicable To This Case.
 The Supreme Court has held that “it is well settled that ‘a defendant’s voluntary cessation
 of a challenged practice does not deprive a federal court of its power to determine the legality of
 the practice.’” Friends, 528 U.S. at 189 (quoting City of Mesquite v. Aladdin's Castle, Inc., 455
 U.S. 283, 289 (1982)). The Court has stressed that it will not accept convenient assurances like
 those found in the Second Buhman Declaration because, “‘if it did, the courts would be
 compelled to leave ‘[t]he defendant . . . free to return to his old ways.’” City of Mesquite, 455
 U.S. at 289 n.10 (citing United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953)). “The
 defendant bears the ‘heavy,’ ‘stringent,’ and ‘formidable’ burden of demonstrating that it is
 ‘absolutely clear that the allegedly wrongful behavior could not reasonably be expected to
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%((%2?%&@
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 recur.’” Winsness v. Yocom, 433 F.3d 727, 736 (10th Cir. 2006) (quoting Friends, 528 U.S. at
 189).
 Tenth Circuit precedent plainly distinguishes between a meaningful legal or practical
 change in government power and a mere assertion of prosecutorial discretion. In addition,
 persuasive authority from other Circuits strongly supports a finding that the “voluntary
 cessation” exception is applicable in this case.
 1. The Government’s Action Does Not Moot This Litigation Under
 Tenth Circuit Precedent, Including Precedent Relied upon by the
 Defendant.
 The Tenth Circuit has generally found a government actor’s challenged conduct moot
 only when a legal or practical development has taken place that is not easily reversed or
 abandoned in practice. See Tandy v. City of Wichita, 380 F.3d 1277, 1290-91 (10th Cir. 2004)
 (concluding that challenges to disability accommodation policy for buses was mooted because
 defendant had changed the bus routes and updated its fleet to ensure accessible buses’
 availability); F.E.R., 58 F.3d at 1533-34 (pursuit of injunctive relief moot because patients
 sought return of records, which had been returned); cf. Longstreth v. Maynard, 961 F.2d 895,
 900 (10th Cir. 1992) (prisoners’ objection to correctional facility’s policy not moot because
 policy change was discretionary and could simply be reversed at any time). The same conditions
 apply in the District of Utah. See Hale v. Ashcroft, 683 F. Supp. 2d 1189, 1198-1200 (D. Utah
 2009) (concluding that because application of prison’s policy in the future would require, as a
 matter of the new policy’s terms, a distinct factual inquiry, the abandonment of the policy under
 which prisoner had previously been penalized rendered his claims for injunctive relief moot).
 Given the prosecutor’s ability to change the policy again after dismissal and the retention
 of the right to prosecute under the statute if another crime is charged, the Second Buhman
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%(&%2?%&@
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 Declaration is at most a partial voluntary cessation of a challenged practice. There is not a single
 binding legal or factual development the Defendant can point to that limits his ability to reverse
 the newly announced policy, and so this case lacks a key element of the decisions noted above.
 The policy did not exist at the time the litigation began. See First Buhman Decl. at ¶¶ 5-6.
 Moreover, the policy did not exist at the time the First Motion to Dismiss was filed. See id.
 Thus, not only was the policy created only after litigation arose, it was created only after that
 litigation did not initially go according to plan.4 It is exactly this type of transparent, mootness-
 conscious behavior that the voluntary cessation doctrine was created to address.
 Granting dismissal for mootness would also risk allowing the Defendant to return to its
 old ways. Just as Defendant Buhman has the authority to put the policy in place, he has the
 authority to change or remove it. In the declaration itself, Defendant Buhman expressly
 describes this policy shift as an exercise of “prosecutorial discretion.” Second Buhman Decl. ¶
 10. By definition, when the only force compelling a government action is its officer’s own
 discretion, the government’s power has not been limited in any meaningful way and virtually
 nothing prevents Utah County from abandoning the policy once litigation has ended.
 Furthermore, the policy “cannot bind the future actions or policies of successor Utah County
 attorneys,” Second Mot. to Dismiss at 5, nor is it binding on any other counties to which the
 Browns travel. The government cannot meet its heavy burden of showing that it is absolutely
 4 Indeed, in public statements after this filing, the parties insisted that they were prepared
 to litigate the case all the way to the Supreme Court to fight for the ability to continue to charge
 people under the statute and insisted on their ability to prevail on the merits. See, e.g., Dennis
 Rombroy, Sister Wives Family To Challenge Utah Polygamy Law In Federal Court, Deseret
 Morning, July 12, 2011 (quoting Utah Attorney General Mark Shurtleff as expressing confidence
 in defending the statute on the merits and saying that he would fight to maintain the statute.);
 Lindsey Whitehurst, Ongoing War Over Same Sex Marriage Could Include Polygamy, Houston
 Chronicle, July 22, 2011 (quoting Utah Attorney General Mark Shurtleff stating “I am confident
 that we can (defend) a challenge all the way to the Supreme Court.”).
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 clear that the challenged conduct will not recur.
 The cases cited in the government’s brief that bear on the doctrine of the voluntary
 cessation exception and mootness are either premised on very different facts or turn on legal
 developments that made further action by the defendant futile. The only case cited in the
 “voluntary cessation” section is New Mexico ex rel. Richardson v. Bureau of Land Management,
 565 F.3d 683 (10th Cir. 2009). That case rejected the exception for “a simple reason”—that it
 was a third party regulatory agency, and not the defendant itself, that altered its behavior to
 create mootness. Id. at 702. The court thus “[saw] no attempt by [the Defendant] to alter its
 conduct and thereby evade judicial review.” Id.; see also Eagle Air Med Corp. v. Martin, 377 F.
 App’x 823, 829 (10th Cir. 2010) (“The voluntary cessation doctrine does not apply when the
 decisions that moot a case are made by a non-party.”); Chihuahuan Grasslands Alliance v.
 Kempthorne, 545 F.3d 884, 893 (10th Cir. 2008) (“Nothing in the record presented to us
 indicates the [Defendant’s] termination of the leases at issue constitutes a ‘voluntary cessation’
 of illegal conduct made in an effort to evade judicial review or avoid judgment by temporarily
 altering questionable behavior . . . Instead, the terminations for nonpayment resulted from the
 actions of a third party.”). These cases are utterly dissimilar to the instant case, in which it is
 precisely the Defendant, Jeffrey Buhman, who has altered his behavior by calling off the
 criminal investigation of the Browns and adopting a new policy regarding the Anti-Bigamy
 Statute.
 The two cases upon which the government primarily relies in its brief, Winsness, 433
 F.3d 727 and Mink v. Suthers, 482 F.3d 1244 (10th Cir. 2007), though not included in the
 government’s “voluntary cessation” section, should also be distinguished here. As the
 government notes, both cases found that the government had met its heavy burden of showing
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%(?%2@%&?
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 that voluntary behavior would not recur through assurances of non-prosecution. Left unsaid in
 the Defendant’s brief, however, is that the Tenth Circuit specifically found in both cases that the
 heavy burden was met only because of three unique factors: the government “(1) had quickly
 repudiated the action initially taken against [the plaintiff], (2) its statements were made in sworn
 affidavits, and (3) it based its decision on controlling Supreme Court precedent, making future
 prosecutions unlikely.” Mink, 482 F.3d at 1256.
 The third factor was particularly important—as the Winsness court noted, “it is generally
 not necessary (and in light of the case-or-controversy requirement of Article III, generally not
 permissible) for courts to issue redundant rulings on the constitutionality of indistinguishable
 statutes once the Supreme Court has spoken to an issue and law enforcement officials act
 accordingly.” 433 F.3d at 728. Winsness dealt with a flag burning statute identical to the one at
 issue in Texas v. Johnson, 491 U.S. 397 (1989), while Mink dealt with a libel statute squarely
 covered by the holding of Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974).
 In this case, the government is not responding to a sweeping Supreme Court decision that
 suggests any conviction under the criminal bigamy law will fail. Indeed, if anything, the
 government is working in the opposite direction—it wants to avoid creating such a decision, not
 comply with it. Furthermore, the first Mink factor is not implicated here. Not only did the
 government not “quickly repudiate” its action taken against the Plaintiffs, it did so only after
 litigation was well underway and it had no other choice. Indeed, as previously noted, the
 position of the government remains the same as it did before the prior unsuccessful motion to
 dismiss. It waited to the very day of the scheduled summary judgment motions to seek dismissal
 while retaining the right to prosecute the Browns under the statute. Moreover, the government
 continues to assert that the law is constitutional and fully enforceable, unlike the flag burning
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 statute. That is a far cry from the prosecutors in Winsness, who submitted declarations
 promising no prosecution under the statute “unless and until the constitutional doubts about the
 Utah statute are eliminated” in light of controlling precedent. Winsness, 433 F.3d at 731. If
 anything, Winsness and Mink highlight the deficiencies in these successive motions to dismiss.
 2. Authority from Other Circuits Further Establishes that the Voluntary
 Cessation Exception is Applicable To This Case.
 In addition to the Tenth Circuit decisions cited above, the reasoning of several other
 Circuit Courts of Appeals is relevant to the instant case and counsels in favor of rejecting the
 government’s argument that this case is moot. The Third and Eleventh Circuits have looked to
 both the quality of the reasoning behind a policy change and the timing of the change in
 assessing whether a party is attempting to evade judicial review rather than cure an unlawful
 practice. See, e.g., Harrell v. The Florida Bar, 608 F.3d 1241, 1265-66 (11th Cir. 2010); DeJohn
 v. Temple Univ., 537 F.3d 301, 310-11 (3d Cir. 2008).
 That analysis is not in conflict with Tenth Circuit precedent. For example, in Rio Grande
 Silvery Minnow v. Bureau of Reclamation, 601 F.3d 1096 (10th Cir. 2010), the court did not
 restrict the types of evidence that could be put forth to demonstrate whether the challenged
 agency was attempting to evade judicial review. Id. at 1116-21. Further, the court expressly
 considered the effect of a thoroughly revised policy on its analysis, noting that an agency opinion
 that revised the prior, allegedly unlawful opinions based in part on recognizing changed factual
 circumstances undercut the claim that the agency was merely behaving strategically. Id. at 1117-
 18. As for an analysis of the timing of the policy change, this is implicit in the Mink opinion’s
 first factor on “quick repudiation,” discussed above.
 The Eleventh Circuit has examined these two aspects of voluntary cessation—timing and
 thoroughness of reasoning—extensively, and so its decisions merit additional discussion. The
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 Eleventh Circuit has expressly endorsed an analysis that looks to the timing of the cessation and
 what explanations for the government’s reasoning have been provided. See Harrell, 608 F.3d at
 1266-67; Sheely v. MRI Radiology Network, 505 F.3d 1173, 1186-87 (11th Cir. 2007) (in the
 context of a private defendant, looking to both timing and whether defendant has expressed any
 reasoning behind its new policy other than litigation, such as a concession that earlier policy was
 unlawful); Nat’l Adver. Co. v. City of Fort Lauderdale, 934 F.2d 283 (11th Cir. 1991) (noting
 amendment of ordinance six weeks after filing of complaint and concluding that dispute was not
 moot).
 In Harrell, the Eleventh Circuit expressly declined to find a case moot when the
 defendant’s cessation occurred close in time to major developments in the litigation and when
 the Florida state government failed to explain what other motivations besides avoiding an
 unfavorable decision justified that change. The plaintiff challenged the restrictions of the Florida
 State Bar on his advertising practices, but during litigation the Board of Governors for the bar
 reversed its previous conclusion and approved his proffered slogan. Harrell, 608 F.3d at 1266-
 67. The Eleventh Circuit rejected the Florida bar’s mootness argument based first on the entity’s
 failure to explain its reasoning for the policy change and second on inherent skepticism toward
 changes in government policy that occur during, rather than prior to, litigation. Id. The lack of a
 “well-reasoned justification” for the shift in policy and changing position “late in the game”
 made finding the dispute moot inappropriate. Id. at 1266.
 This precedent is particularly relevant to this case because of the similar timing of the
 Defendant’s policy change. As noted above, Defendant has only adopted this policy following
 its failure to prevail on its First Motion to Dismiss and just in time to forestall a judgment on the
 merits of the Plaintiffs’ Motion for Summary Judgment. In terms of the quality of the
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 Defendant’s reasoning, no reasoning has been provided. The Declaration and the policy it
 contains do not point to a single rationale for the policy’s adoption other than the past
 infrequency of prosecutions under the Anti-Bigamy Statute in the absence of fraud or abuse.
 There has been no showing of objective developments, external to this litigation, to explain the
 adoption of this policy; the Declaration does not even purport to state why prosecutions under
 the statute without fraud or abuse charges would be impractical, unwise or unfair. Under the
 Eleventh Circuit’s analysis of this issue in Harrell and Sheely, this paucity of reasoning counsels
 in favor of rejecting the Defendant’s argument.
 B. The “Capable of Repetition, Yet Evading Review” Exception Is Applicable
 To This Case.
 A second exception to the mootness doctrine is when a case involves constitutional
 considerations “capable of repetition, yet evading review.” S. Pac. Terminal Co. v. Interstate
 Commerce Comm'n, 219 U.S. 498, 515 (1911). This exception has been construed narrowly, and
 now applies only to class action lawsuits, or when a two-part test is met: “(1) the challenged
 action was in its duration too short to be fully litigated prior to its cessation or expiration, and (2)
 there [is] a reasonable expectation that the same complaining party [will] be subjected to the
 same action again.” Jordan v. Sosa, 654 F.3d 1012, 1035 (10th Cir. 2011) (quoting Weinstein v.
 Bradford, 423 U.S. 147, 149 (1975)).
 Neither of these situations is precisely rendered here, but both are strongly implicated.
 The suit is not a class action, but the Browns have served, through their television program and
 other public appearances, as a representative of plural families everywhere. The suit involves an
 action that could not be litigated before the cessation of the investigation. Under the approach of
 the government, it can publicly humiliate a family and declare them to be felons. It can launch a
 !"#$%&'(()*+),,-.&)!/)0!/%%%12*34$56%.7%%%89:$;%,-<&7<(&%%%=">$%(?%2@%&A

Page 19
                        

19
 very public investigation and say that it can easily convict them. It can then wait for the very day
 of the scheduled summary judgment motion on the merits to declare an intent not to prosecute.
 More importantly, this case involves an action that is likely to come up again – so long as the
 criminal bigamy law remains on the books, the Browns and other families may be investigated or
 prosecuted in Utah County or elsewhere in the state. As noted earlier, Mr. Buhman expressly
 states that he may charge the Browns if he finds that there is some collateral crime whether or
 not it is related to their cohabitation. A simple allegation of fraud in any form, he states, can
 trigger prosecution under the law. Moreover, he expressly states that he cannot bind other
 prosecutors or his successors in prosecuting the Browns or other plural families under the law.
 Indeed, his counsel, Mr. Jenson, made this point most plainly when he told the Court “Who
 knows what’s going to happen in the Utah County Attorney's Office in the future? I do not and
 they do not know.” Transcript (12-16-11) at 43.5
 Thus, the driving concerns of the “capable of repetition” exception are met – the Browns
 have brought an important constitutional challenge, initially supported by injuries granting
 standing, and relevant to countless other families across the state. The court will preserve
 judicial resources, not waste them, by hearing the Browns’ challenge now and settling the
 constitutionality of the criminal law.6
 C. The Instant Dispute Involves A Broad Class of Private Rights, Giving the
 5 This lingering threat has been a mantra in the various statements of the prosecutors as
 well as counsel. Even when publicly stating that no arrests of the Browns are imminent after the
 last hearing before the Court, counsel for the Defendant added “at least at this point.” Sister
 Wives Challenge Utah Law, Deseret Morning News, December 19, 2011 (quoting Assistant Utah
 Attorney General Jerrold Jensen). 6 Notably, only Jeffrey Buhman, the County Attorney for Utah County, remains a party in
 this case. Yet his most recent declaration and motion to dismiss are still signed by the Attorney
 General and Assistant Attorneys General of Utah. The case clearly concerns the validity of a
 state-wide law and remaining reputational stigma and possible prosecutions under the law across
 the state.
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 Citizens of Utah a Special Interest in Its Resolution and Further Counseling
 Against A Finding of Mootness.
 In addition to the formal exceptions to mootness discussed above, a recent decision of the
 District of Utah looked to the public’s interest in resolving the legal dispute as a factor that also
 weighed against finding a case to be moot. In Bell v. Countrywide Bank, N.A., No. 2:11–CV–
 00271–BSJ, 2012 WL 899290 (D. Utah March 15, 2012), the court evaluated whether the
 substitution of a successor trustee by a bank engaging in foreclosure auctions in Utah rendered
 the mortgagors’ claims against the bank moot. In considering the relevant factors in a mootness
 analysis, the district court first looked to issues of repetition and voluntary cessation, like those
 discussed above. Then, however, the court recognized a third mootness consideration:
 “Additionally, there are certain matters that come before a court that are too important to be
 denied effective review; for example, when the nature of the issue is sufficiently compelling in
 relation to the enforcement of the laws and the private rights involved.” Id. at *3.
 After concluding that the appointment of a successor trustee had no effect on the ability
 of the bank to switch back into its previous role in the future to conduct more auctions of
 foreclosed properties, the court proceeded to assess the public’s interest in resolving the
 underlying legal issue. In that case, the question was whether the bank could auction off Utah
 citizens’ homes without following Utah law, which required judicial oversight, but instead could
 follow the law of its state of incorporation, Texas, which permitted auctions without judicial
 oversight. Id. This, the court recognized, was a “compelling question,” and because “the private
 rights of many Utah citizens are potentially involved,” the dispute was “too important to be
 denied effective review.” Id.
 The Bell court’s reasoning applies with full force to this case and further counsels against
 a finding of mootness on Plaintiffs’ claims. The Anti-Bigamy Statute does nothing less than
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 potentially criminalize a variety of private, consensual adult relationships, including those that,
 like the Plaintiffs’ relationships, are rooted in the exercise of religious liberty. The state of Utah
 is home to thousands of families that practice plural marriage, and the statute has been construed
 by the state’s highest court to strike at precisely those relationships. See State v. Holm, 2006 UT
 31, 137 P.3d 726. Those citizens, as well as the Plaintiffs, are entitled to effective review of the
 constitutional defects of the Anti-Bigamy Statute, just as the owners of foreclosed homes in Utah
 were entitled to an answer regarding proper auction procedures by national banks in Bell.
 Indeed, the private rights at stake in this dispute are even greater than the questions of proper
 auction procedure in Bell: the Anti-Bigamy Statute renders men and women felons based on their
 romantic and religious choices even in the absence of state involvement in the form of a second
 or fraudulent marriage license. By permitting the Defendant to manipulate this litigation through
 a discretionary policy change, the question of how much power the Utah legislature has to
 criminalize a non-licensed religious relationship remains unanswered and thousands of families
 continue to live with uncertainty.
 CONCLUSION
 For all of the above reasons, the Plaintiffs respectfully request that the Defendant’s
 Second Motion to Dismiss be denied.
 Respectfully submitted,
 /s/ Jonathan Turley_____
 Jonathan Turley (Pro Hac)
 2000 H St., N.W.
 Washington, D.C. 20052
 (202) 994-7001
 [email protected]
 Adam Alba, 13128
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 610 Crestwood Cir.
 Bountiful, UT 84010
 (801) 792-8785
 [email protected]
 Attorneys for Plaintiffs
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 CERTIFICATE OF SERVICE
 This is to certify that copies of the foregoing Memorandum of Points and Authorities In
 Opposition To Defendant’s Motion To Dismiss was served by electronically filing the foregoing
 with the Clerk of the Court using the CM/ECF system which will send notification of such filing
 to the following:
 Jerrold S. Jensen (#1678)
 Thom D. Roberts (#2773)
 Assistant Attorneys General
 Attorneys For Defendants
 160 East 300 South, 5th Floor
 P.O. Box 140857
 Salt Lake City, Utah 84114-0857
 Telephone: (801) 366-0353
 [email protected]
 [email protected]
 Ryan B. Parker (#11742)
 Department of Justice, Civil Division
 20 Massachusetts Ave NW
 Washington, D.C. 20530
 Telephone: (202)514-4336
 [email protected]
 DATE: June 29, 2012
 /s/ Jonathan Turley_____
 Jonathan Turley (Pro Hac)
 2000 H St., N.W.
 Washington, D.C. 20052
 (202) 994-7001
 [email protected]
 Adam Alba, 13128
 610 Crestwood Cir.
 Bountiful, UT 84010
 (801) 792-8785
 [email protected]
 Attorneys for Plaintiffs
 Filed on June 29, 2012
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