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_____________________________________________ )FAIRHOLME FUNDS,
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Introduction

These cases concern the extraordinary, and ongoing, efforts by
the Treasury Department

to save two key financial institutions the Federal National
Mortgage Association (Fannie

Mae) and the Federal Home Loan Mortgage Corporation (Freddie
Mac) from becoming

insolvent. For decades, Fannie Mae and Freddie Mac, two
government sponsored enterprises

(GSEs), had performed an important function for the national
housing market by purchasing

home loans from lenders. In 2008, however, Fannie Mae and
Freddie Mac experienced

overwhelming losses as a result of a dramatic increase in
default rates on residential mortgages.

By the late summer of 2008, the enterprises were at the brink of
insolvency. The default of thoseenterprises would have had
devastating effects on the national economy. Accordingly, on

September 6, 2008, the Federal Housing Finance Agency (FHFA), as
the regulator of the

GSEs, exercised the power that Congress had granted to it in the
Housing and Economic

Recovery Act of 2008 (HERA) to place Fannie Mae and Freddie Mac
into conservatorship.

FHFA, as the conservator, then entered into agreements with
Treasury whereby Treasury

committed a massive amount of public funds to the GSEs
ultimately providing more than $187

billion in exchange for senior preferred stock in the
enterprises and additional economic rights,

which were designed to compensate it for the value of its
commitment to the enterprises.

These senior preferred stock purchase agreements (PSPAs) were
intended to provide

confidence to the market that the GSEs would remain solvent.
Under the PSPAs, Treasury

committed to provide funds to each GSE for each calendar quarter
in which the GSEs liabilities

exceeded its assets, so as to maintain the solvency ( i.e ., the
positive net worth) of that enterprise.

In return for these funds, Treasury received senior preferred
stock in the GSEs, and the GSEs
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agreed to pay a dividend to Treasury on that stock equal to 10
percent per year of the total

amount of funds that Treasury had provided (plus $1 billion for
each GSE).

By 2012, however, the amount of funds that Treasury had provided
to the enterprises had

grown so large that it was unlikely that the GSEs would earn
enough net income even in years

when they were otherwise profitable to pay Treasury its
dividends without the need to take

further draws from Treasury. Because the amount of Treasurys
commitment of funds would

become fixed at the end of 2012, these dividend payments
threatened to diminish the limited

fixed draw capacity remaining and, ultimately, threaten the
viability of Fannie Mae and Freddie

Mac. Treasury anticipated that the financial markets would pay
close attention to this threat tothe GSEs viability. FHFA and
Treasury accordingly entered into a Third Amendment to the

PSPAs to address this problem. (The first two amendments had
each increased Treasurys

commitment of funds, after it had become apparent that the funds
available under the original

PSPAs would likely be insufficient to maintain the GSEs
financial health, given the enterprises

ongoing losses.) Under the Third Amendment, the agreements
dividend structure was replaced

with a formula under which the GSEs would draw funds from
Treasury when they have negative

net worth ( i.e ., when the difference between assets and
liabilities on their balance sheet, in

accordance with GAAP, is negative). Conversely, Treasury would
receive dividends only when

the enterprises have positive net worth, in an amount equal to
the enterprises positive net worth

above a specified reserve amount. This amendment ended the
vicious circle of the GSEs

drawing funds from Treasury to pay Treasury, removed the threat
of the GSEs potential

insolvency as a result of the exhaustion of the draw capacity in
the PSPAs, and improved market

confidence in those enterprises.
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The plaintiffs in these related actions, however, object to this
arrangement, asserting that

Treasury has violated the Administrative Procedure Act (APA)
(either by violating statutory

restrictions in HERA, or by acting arbitrarily and
capriciously); has breached common-law

fiduciary obligations that it purportedly owes to them; or has
taken their property without just

compensation. The plaintiffs are holders of common stock or
junior preferred stock in the

GSEs ( i.e ., stock that is junior in priority to the senior
preferred stock that Treasury received in

exchange for its provision of funds to the GSEs). The plaintiffs
investments became essentially

worthless as a result of the financial crisis of 2008 and the
resulting credit losses on the GSEs

portfolios. Indeed, both Fannie Mae and Freddie Mac exist today
solely because Treasury provided them with billions of dollars of
public funds, so as to cover the overwhelming losses

that the GSEs experienced as a result of their investments and
guarantee obligations in the years

before the financial crisis. The shareholders claims thus run[]
afoul of this circuits chutzpah

doctrine. Fischer v. Resolution Trust Corp ., 59 F.3d 1344, 1350
(D.C. Cir. 1995). More to the

point, their claims are legally meritless.

As an initial matter, this Court lacks jurisdiction over the
plaintiffs claims. In enacting

HERA, Congress included two provisions that preclude the GSEs
shareholders from interfering

with the conservatorship process. First, HERA prohibits relief
that would restrain the powers

that FHFA exercises as the conservator of the GSEs, such as
FHFAs decision to enter into the

Third Amendment. Second, HERA prohibits suits, such as those
brought by the plaintiffs here,

based on the plaintiffs status as shareholders in the GSEs. By
statute, the conservator has

succeeded to all of the rights of the shareholders in those
institutions. These two independent

prohibitions bar judicial review of the conservators actions and
prohibit the plaintiffs from

proceeding here.

Case 1:13-cv-01025-RCL Document 31-1 Filed 01/17/14 Page 14 of
79


	
8/12/2019 Treasury's Motion to Dismiss

15/79

4

In any event, the plaintiffs claims lack merit. The plaintiffs
claim that Treasury violated

HERA because the Third Amendment purportedly amounted to a
purchase of new securities,

and Treasurys statutory purchase authority had since expired.
Alternatively, they claim that

Treasury acted arbitrarily and capriciously by failing to make
findings, or consider factors, that

had been required under HERA for such purchases. The plaintiffs
have failed to state a claim

under HERA, however, because Treasury did not purchase any
securities from the GSEs by

entering into the Third Amendment. Under the PSPAs, the GSEs
have not issued to Treasury,

nor has Treasury received, any additional securities of either
GSE after September 2008. The

Third Amendment did not obligate any additional funds from
Treasury to the GSEs, and did notchange the amount of Treasurys
investment. Thus, the Third Amendment was in no sense a

purchase of securities under the statute. Accordingly, Treasury
was not required to make the

determination required for an exercise of its purchase
authority. The Third Amendment instead

was an exercise of Treasurys rights under the existing purchase
agreement, and HERA explicitly

excluded the exercise of such rights from its sunset provision.
See 12 U.S.C. 1719(g)(2)(A),

(D); id. , 1455( l )(2)(a), (D).

Nor did Treasury act arbitrarily and capriciously by failing to
consider its purported

fiduciary duties, as the individual plaintiffs contend, or by
violating those fiduciary duties, as the

plaintiffs in the putative class action assert. As an initial
matter, this claim is based on rights that

the shareholders claim that they hold by virtue of Treasurys
contractual relationship with the

GSEs. Because the claim sounds in contract, the Tucker Act vests
jurisdiction over this claim in

the Court of Federal Claims, not this Court. Moreover, any
attempt to subject Treasury to a

state-law fiduciary obligation that would conflict with
Treasurys responsibilities to taxpayers, as

defined in HERA, would necessarily be preempted. And, in fact,
there is no state-law fiduciary
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obligation that Treasury would owe to the shareholders. The
plaintiffs advert to Delaware law

imposing fiduciary duties on controlling shareholders, but
Treasury does not control the GSEs;

FHFA, not Treasury, succeeded to all powers of management. That
doctrine is irrelevant here,

then.

Treasurys decision to enter into the Third Amendment was the
product of reasoned

decision making. The purpose of the Third Amendment was to
eliminate the downward spiral

caused by the GSEs drawing on the limited funds available from
Treasury in order to pay

dividends to Treasury. This was a highly salient concern at the
time; the financial models that

Treasury employed highlighted that, absent the Third Amendment,
the GSEs would continue todraw funds from Treasury to pay
increasing amounts of dividends to Treasury until the agencys

commitment of funds had been exhausted. This vicious circle
threatened the GSEs future

viability, the equivalent of using a credit card to pay interest
on credit card debt. The Third

Amendment solved this problem by assuring that the GSEs would
never again draw funds from

Treasury to pay dividends to Treasury. As a result, Treasury
reasonably projected that its overall

investment in the GSEs and its ultimate expected return on that
investment would remain

materially the same, while improving investor confidence in the
viability of the GSEs, thereby

improving the long-term financial prospects for the enterprises.
Although the GSEs have

subsequently enjoyed greater returns than expected, that does
not negate the reasonableness of

Treasurys decision making at the time that it entered into the
Third Amendment.

The putative class also asserts a claim for compensation under
the Takings Clause. This

claim fails as well, for three reasons. First, under the Tucker
Act, the Court of Federal Claims,

and not this Court, holds exclusive jurisdiction over this
claim. Second, the takings claim fails as

a matter of law. The shareholders lack any property interest
that would be legally cognizable
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under the Takings Clause. Nor could the shareholders assert a
claim for a regulatory taking (the

only form of a takings claim that is even implicated here),
given that they have experienced no

economic injury, they lack any reasonable investment-backed
expectation that they should be

entitled to a windfall from Treasury, and the nature of the
governments action that is, the

commitment and provision of over $187 billion of public funds to
rescue the corporations in

which the plaintiffs hold stock weighs heavily against any
Takings Clause liability. In any

event, any takings claim remains unripe while the GSEs are in
conservatorship.

Treasury acted reasonably to protect the national economy by
entering into the Third

Amendment to its stock purchase agreements with the GSEs. The
plaintiffs challenge to theamendment should be dismissed for lack
of jurisdiction or for failure to state a claim;

alternatively, summary judgment should be awarded to Treasury
based on the administrative

record reflecting the reasonable basis for Treasurys
actions.

Background

I. Fannie Mae and Freddie Mac

Fannie Mae and Freddie Mac are government sponsored enterprises
that provide liquidity

to the mortgage market by purchasing whole loans from lenders,
or by exchanging mortgage

backed securities (MBS) for whole loans, thereby freeing up
lenders capital to make

additional loans. These entities, which own or guarantee
trillions of dollars of residential

mortgages and MBS, have played a key role in housing finance and
the U.S. economy. Although

they are private companies, the GSEs have benefitted from a
public perception that the federal

government had implicitly guaranteed the securities they issued;
this perception allowed the

GSEs to purchase more mortgages and MBS, at cheaper rates, than
would otherwise prevail in

the private market. See Department of Treasury and Department of
Housing and Urban
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Development, Reforming Americas Housing Finance Market: A Report
to Congress

(Reforming Americas Housing Finance Market) at 8 (Feb. 2011) (AR
213). 1

Throughout the first half of 2008, the GSEs suffered
multi-billion dollar losses on their

mortgage portfolios and guarantees. Fannie Mae lost $4.5 billion
through the first half of 2008,

in addition to $5 billion that it lost in the second half of
2007; Freddie Mac lost $1 billion during

the first half of 2008, in addition to $3.7 billion that it lost
in the second half of 2007. FHFA

Office of Inspector General, Fannie Mae and Freddie Mac: Where
the Taxpayers Money Went

(FHFA OIG Report) at 12 (May 24, 2012) (AR 3814). By 2008, the
GSEs were unable to

cover the credit and market losses tied to the significant
increase in mortgage delinquencies,defaults, and foreclosures. By
late summer 2008, the enterprises faced severe capital
shortfalls

as a global credit crisis dried up the GSEs ability to raise
additional capital, and investors

questioned their ability to raise capital to offset credits and
market losses. Fannie Mae and

Freddie Macs losses had become far too substantial for their
diminishing capital buffers to

absorb, and it became clear they would be unable to fully honor
their debts and guarantees.

Reforming Americas Housing Finance Market at 7 (AR 212).

In response to the developing financial crisis, in July 2008,
Congress passed the Housing

and Economic Recovery Act of 2008 (HERA), Pub. L. No. 110-289,
122 Stat. 2654 (2008).

HERA created the Federal Housing Finance Agency (FHFA), an
independent federal agency,

to supervise and regulate Fannie Mae, Freddie Mac, and the
Federal Home Loan Banks. 12

U.S.C. 4501 et seq . (Previously, the GSEs had been regulated by
the Office of Federal

Housing Enterprise Oversight (OFHEO). See Federal Housing
Enterprises Financial Safety

1 Citations to the administrative record filed by the Treasury
defendants are noted as AR.Citations to the documents filed by the
FHFA defendants are noted as FHFA.
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and Soundness Act of 1992, Pub. L. No. 102-550, 1301-1395, 106
Stat. 3672, 3941-4012.)

HERA also granted the Director of FHFA the authority to place
Fannie Mae and Freddie Mac in

conservatorship or receivership. See 12 U.S.C. 4617(a). FHFA
could use this discretionary

authority to be appointed conservator or receiver for the
purpose of reorganizing, rehabilitating,

or winding up the affairs of a regulated entity. 12 U.S.C.
4617(a)(2).

HERA also amended the statutory charters of the GSEs to grant
the Secretary of the

Treasury the authority to purchase any obligations and other
securities issued by the GSEs on

such terms and conditions as the Secretary may determine and in
such amounts as the Secretary

may determine, provided that Treasury and the GSEs reached a
mutual agreement for such a purchase. See 12 U.S.C. 1719(g)(1)(A)
(Fannie Mae); id. 1455( l )(1)(A) (Freddie Mac).

Treasury was required to determine, prior to exercising this
purchase authority, that the purchase

was necessary to provide stability to the financial markets,
prevent disruptions in mortgage

financing, and protect the taxpayer. Id. 1719(g)(1)(B) (Fannie
Mae); id. 1455( l )(1)(B)

(Freddie Mac). Moreover, HERA set forth several factors related
to the terms and conditions of

the securities to be purchased, and the possible impact of such
purchases on the GSEs, that

Treasury was directed to consider when exercising this
authority. Id. 1719(g)(1)(C) (Fannie

Mae); id. 1455( l )(1)(C) (Freddie Mac). These factors, in full,
were: the need for preferences

or priorities regarding payments to the government; limits on
maturity or disposition of

obligations or securities to be purchased; the corporations plan
for the orderly resumption of

private market funding or capital market access; the probability
of the corporation fulfilling the

terms of any such obligation or other security, including
repayment; the need to maintain the

corporations status as a private shareholder-owned company; and
restrictions on the use of

corporation resources, including limitations on the payment of
dividends and executive
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compensation and any such other terms and conditions as
appropriate for these purposes. Id.

HERA provided that this grant of purchase authority would expire
at the end of 2009, 12 U.S.C.

1719(g)(4), 1455( l )(4), but clarified that, despite this
sunset provision, Treasury may, at any

time, exercise any rights received in connection with such
purchases. Id. 1719(g)(2)(A),

1455( l )(2)(A); see also id. 1719(g)(2)(D); 1455( l )(2)(D)
.

By September 2008, both Fannie Mae and Freddie Mac faced the
prospect of being

unable to honor their debts and guarantees. Reforming Americas
Housing Finance Market at

7 (AR 212). In early September 2008, FHFA and Treasury
determined that the GSEs had severe

capital deficiencies and were operating in an unsafe and unsound
manner. Accordingly, onSeptember 6, 2008, the Director of FHFA
placed them into conservatorship. Press Release,

Statement of FHFA Director James B. Lockhart at 5 (Sept. 7,
2008) (AR 89). At that time, the

GSEs financial exposure on their combined guaranteed
mortgage-backed securities (MBS) and

debt outstanding totaled more than $5.4 trillion, and their net
worth and public stock prices had

fallen sharply. Id. at 1 (AR 85). Without Treasurys funding,
both enterprises would have been

insolvent within weeks of the conservatorship decision, thereby
triggering mandatory

receivership. 2 For all of 2008, the GSEs reported losses of
$58.7 billion (Fannie Mae) and $50.1

billion (Freddie Mac); these losses amount to more than the GSEs
had earned collectively in the

thirty-seven years before that. FHFA OIG Report at 12 (AR
3814).

2 Indeed, Freddie Mac reported a net worth deficiency of $13.7
billion for the third quarter of2008, and Fannie Mae reported a net
worth deficiency of $15.2 billion for the fourth quarter of2008.
Data as of November 14, 2013 on Treasury and Federal Reserve
Purchase Programs forGSE and Mortgage-Related Securities (AR
4351).
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threatened to introduce uncertainty at a time of fragile
economic recovery. Action Memorandum

for Secretary Geithner at 3 (Dec. 22, 2009) (AR 177).
Accordingly, Treasury and FHFA

amended the PSPAs again to increase the commitment of funds to
the GSEs. Under this Second

Amendment to the PSPAs, the method for calculating the cap was
changed. As of the end of

2012, the cap on Treasurys funding commitment was $234 billion
for Fannie Mae and $212

billion for Freddie Mac. The funding commitment cap under the
PSPAs became fixed

permanently at that time, and the remaining PSPA capacity became
limited. Second Amendment

to Amended and Restated Fannie Mae PSPA at 2-3 (Dec. 24, 2009)
(AR 190-91); Second

Amendment to Amended and Restated Freddie Mac PSPA at 203 (Dec.
24, 2009) (AR 196-97).As of August 8, 2012, Fannie Mae had drawn
$116.15 billion and Freddie Mac had

drawn $71.34 billion from Treasury. 3 These draws were necessary
to maintain the positive net

worth, and thus the viability, of each company. Fannie Mae PSPA
2.2 (AR 20) (draw is made

to cover deficiency in net worth); Freddie Mac PSPA 2.2 (AR 54)
(same). Had Treasury not

supplied this capital, both companies would have entered
mandatory receivership. See 12 U.S.C.

4617(a)(4)(A) (FHFA must place the GSE in receivership if the
obligations of the GSE exceed

its assets for 60 calendar days). In the event of a liquidation
of the assets of the GSEs in

receivership, the holders of common stock or junior preferred
stock would have had no

expectation of any recovery. Currently, Freddie Mac has
approximately $140.5 billion

remaining to draw on, while Fannie Mae has approximately $117.6
billion remaining. Data as of

November 14, 2013 on Treasury and Federal Reserve Purchase
Programs for GSE and

Mortgage-Related Securities at 2 (AR 4351).

3 Data as of November 14, 2013 on Treasury and Federal Reserve
Purchase Programs for GSEand Mortgage-Related Securities at 2 (AR
4351).
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In exchange for the capital that it provided to the GSEs,
Treasury received senior

preferred stock with a liquidation preference, 4 warrants to
purchase 79.9 percent of each GSEs

common stock, and commitment fees. Fannie Mae PSPA 3.1-3.4 (AR
21-22); Freddie Mac

PSPA 3.1-3.4 (AR 55-56). The face value of the liquidation
preference on Treasurys senior

preferred stock was $1 billion from each GSE, and it increased
dollar-for-dollar as either Fannie

Mae or Freddie Mac drew on their PSPA funding capacity. Fannie
Mae PSPA 3.3 (AR 22);

Freddie Mac PSPA 3.3 (AR 56). Treasury received no additional
shares of stock when the

GSEs made draws under the PSPAs. Currently, Treasury has a
combined liquidation preference

of $189.5 billion for the two GSEs. (This reflects approximately
$187.5 billion in draws, plusthe initial $2 billion in liquidation
preference.) Data as of November 14, 2013 on Treasury and

Federal Reserve Purchase Programs for GSE and Mortgage-Related
Securities at 2 (AR 4351).

The senior preferred stock creates a liquidation preference in
favor of Treasury over all other

holders of common or preferred stock in the GSEs, but it does
not provide Treasury with any

voting rights. Section 5 of the Senior Preferred Stock
Certificate states: Except as set forth in

this Certificate or otherwise required by law, the shares of the
Senior Preferred Stock shall not

have any voting powers, either general or special. Fannie Mae
Senior Preferred Stock

Certificate 5 (AR 36); Freddie Mac Senior Preferred Stock
Certificate 5 (AR 70). Treasurys

warrants to purchase common stock of the GSEs (which remain
unexercised) likewise confer no

voting powers on Treasury. Fannie Mae Common Stock Warrant (AR
41); Freddie Mac

Common Stock Warrant (AR 75).

4 A liquidation preference is [a] preferred shareholders right,
once the corporation is liquidated,to receive a specified
distribution before common shareholders receive anything. Blacks
LawDictionary 1298 (9th ed. 2009).
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Treasury also received quarterly dividends on the total amount
of its senior preferred

stock. Prior to the Third Amendment, the GSEs paid dividends at
an annual rate of ten percent

of their respective liquidation preferences. Fannie Mae Senior
Preferred Stock Certificate 5

(AR 32-34); Freddie Mac Senior Preferred Stock Certificate 5 (AR
66-68). (The quarterly

dividend payment thus amounted to 2.5% of the liquidation
preference.) Treasury would provide

funds to the GSEs to cure the enterprises negative net worth,
which was caused in part by the

GSEs payment of dividends to Treasury. However, each instance of
Treasury providing funds

to the GSEs to pay quarterly dividend obligations back to
Treasury increased the liquidation

preference even further. In turn, this increased future
quarterly dividend payments.The original PSPAs also restricted
dividend payments to all shareholders who were

subordinate to Treasury in the capital structure. Fannie Mae
PSPA 5.1 (AR 24); Freddie Mac

PSPA 5.1 (AR 58). Under these agreements, the GSEs cannot pay or
declare a dividend to

subordinate shareholders without the prior written consent of
Treasury so long as Treasurys

preferred stock is unredeemed. Id. Nor can the GSEs set aside
any amount for any such

purpose without the prior written consent of Treasury. Id. 5

As an initial commitment fee, the GSEs provided Treasury with
the senior preferred stock

and warrants in consideration of the commitment from Treasury to
provide funds [to the GSEs]

under the terms and conditions set forth in the senior preferred
stock purchase agreement.

5 The Perry Capital complaint cites to the FHFA Inspector
Generals report, which found, in the plaintiffs telling, that the
Third Amendment deprived the shareholders of their
investments.Perry Compl., 17. To the contrary, the Inspector
General identified the prohibition against setasides in the
original PSPAs, rather than any term in the Third Amendment, as the
reason thatpreferred and common shareholders of Fannie Mae and
Freddie Mac . . . effectively lost theirinvestments. FHFA OIG
Report at 25 (AR 3827) (quoted in Perry Compl. 17). Indeed,
theInspector General issued his report, describing the GSEs equity
holders investments as lackingany value, three months before
Treasury and FHFA agreed to the Third Amendment.
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Fannie Mae 2011 Form 10K at 34 (AR 2429). The agreement also
required the GSEs to pay a

periodic commitment fee to Treasury beginning on March 31, 2010.
Fannie Mae PSPA 3.1,

3.2 (AR 22); Freddie Mac PSPA 3.1, 3.2 (AR 56). The periodic
commitment fee is intended

to fully compensate [Treasury] for the support provided by the
ongoing Commitment following

December 31, 2009. Id. The amount of the fee was to be
determined with reference to the

market value of the Commitment as then in effect, as mutually
agreed between Treasury and the

GSEs, in consultation with the Chairman of the Federal Reserve.
Id. While the fee was initially

to be set by December 31, 2009, the PSPAs (as amended) permitted
Treasury, in its sole

discretion, to waive the fee for up to one year at a time based
on conditions in the mortgagemarket. Second Amendment to Amended
and Restated Fannie Mae PSPA, 8 (Dec. 24, 2009)

(AR 192); Second Amendment to Amended and Restated Freddie Mac
PSPA, 8 (Dec. 24,

2009) (AR 198). Treasury waived the fee for 2010, 2011, and
through the first three quarters of

2012, after determining that the mortgage market remained
fragile and that setting the fee would

not generate additional return for taxpayers. 6

Treasurys rights under the PSPAs its receipt of senior preferred
stock with

accompanying dividend rights, warrants to purchase common stock,
and the right to set

commitment fees reflected the extraordinary nature of the
commitment it had made to the

6 See Action Memorandum: Periodic Commitment Fee for GSE
Preferred Stock PurchaseAgreements (AR 201-203); Periodic
Commitment Fee Waiver Letter (Dec. 29, 2010) (AR 204);Periodic
Commitment Fee Waiver Letter (Mar. 31, 2011) (AR 1064); Periodic
Commitment FeeWaiver Letter (June 30, 2011) (AR 1462); Periodic
Commitment Fee Waiver Letter (Sept. 30,2011) (AR 1896); Action
Memorandum: 2012 Periodic Commitment Fee for GSE PreferredStock
Purchase Agreements (Dec. 21, 2011) (AR 2358-2365); Periodic
Commitment Fee WaiverLetter (Dec. 21, 2011) (AR 2366); Action
Memorandum: Periodic Commitment Fee WaiverLetter for Q2 2012 (Mar.
30, 2012) (AR 3274-3283); Periodic Commitment Fee Waiver
Letter(Mar. 30, 2012) (AR 3284); Action Memorandum: Periodic
Commitment Fee Waiver Letter forQ3 2012 (June 25, 2012) (AR 3881);
Periodic Commitment Fee Waiver Letter (June 25, 2012)(AR 3882).
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GSEs. Simply put, the GSEs would have failed, with dramatically
negative results for the United

States economy, if Treasury had not committed hundreds of
billions of dollars to ensure their

solvency. No comparable commitment of ongoing funds was
available to the GSEs in the

private market. FHFA, 2008 Report to Congress, at 79 (May 18,
2009) (FHFA 770). As Mario

Ugoletti, the Director of Treasurys Office of Financial
Institutions Policy in 2008, aptly puts it,

the value of Treasurys commitment to the GSEs was incalculably
large. Ugoletti Decl., 9

(FHFA 5). Given this state of affairs, equity holders in the
GSEs had no expectation that they

would have access to any positive returns that the GSEs might
experience in the future. See

Action Memorandum for Secretary Geithner at 2 (Dec. 20, 2010)
(AR 202) (clarifying that future positive earnings of the GSEs will
be devoted to recouping taxpayer support, and existing

common equity holders will not have access to any positive
earnings from the GSEs in the

future).

III. The Conservatorship of the GSEs

During 2009 and 2010, both GSEs continued to suffer unusually
large losses.

Collectively, they drew $126 billion in PSPA funding through the
end of 2009, an amount that

increased to $155 billion by the end of 2010. 7 Because the
common shares of the

Enterprises [were] virtually worthless after the financial
crisis of 2008 and the GSEs resulting

entry into conservatorship and into the original PSPA, their
stock price slipped below the $1

closing price that shares must maintain in order to trade on the
New York Stock Exchange, and

FHFA directed the GSEs to delist from that exchange. FHFA OIG
Report at 25 (AR 3827).

Subsequently, their stock has traded solely in over-the-counter
markets.

7 Data as of November 14, 2013 on Treasury and Federal Reserve
Purchase Programs for GSEand Mortgage-Related Securities at 2 (AR
4351).
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As a result of the additional losses that the GSEs suffered in
the years after they were

placed in conservatorship, and the draws from Treasury that they
took as a result to maintain

their positive net worth, by mid-2012, the GSEs dividend
obligations to Treasury were nearly

$19 billion per year. Treasurys Capital Support for the GSEs:
Summary Review and Key

Considerations at 4 (Aug. 8, 2012) (AR 3899). Throughout 2012,
in their filings with the SEC

and in public comments, both Fannie Mae and Freddie Mac stated
that they did not expect to

have sufficient earnings to meet their quarterly dividend
obligations. As Fannie Mae put it,

[a]lthough Treasurys funds under the senior preferred stock
purchase agreement permit us to

remain solvent and avoid receivership, the resulting dividend
payments are substantial. We donot expect to earn profits in excess
of our annual dividend obligation to Treasury for the

indefinite future. Fannie Mae 2011 Form 10K at 21 (AR 2416).
Freddie Mac, likewise recited

that [o]ur annual dividend obligation on the senior preferred
stock exceeds our annual historical

earnings in all but one period. Although we may experience
period-to-period variability in

earnings and comprehensive income, it is unlikely that we will
regularly generate net income or

comprehensive income in excess of our annual dividends payable
to Treasury. As a result, there

is significant uncertainty as to our long-term financial
sustainability. Freddie Mac 2011 Form

10K at 2 (AR 2772).

The GSEs had good reason to project that they would be unable to
pay their dividend

obligations. The $19 billion annual dividend amount exceeded the
highest combined profits of

both companies in any previous year. 8 In August 2012, the Wall
Street Journal quoted the CFO

8 See FHFA OIG Report at 15-16 (AR 3817-18); see also FHFA
Office of the Inspector General,Analysis of the 2012 Amendments to
the Senior Preferred Stock Purchase Agreements at 1 (Mar.20, 2013),
available at :
http://www.fhfaoig.gov/Content/Files/WPR-2013-002_2.pdf (cited
inPerry Compl., 49).
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of Fannie Mae as saying, Its hard for me to envision that we
would be able to make enough

every single quarter to cover the dividend payment. 9 Even when
profitable, the GSEs would

likely have still needed to draw on their PSPA funding to pay
dividends to Treasury. 10 This

would in turn increase Treasurys liquidation preference and,
because the funding capacity of the

PSPAs was capped at the end of 2012, begin to exhaust the
limited amount of capital support

from Treasury. 11 Through the first quarter of 2012, Fannie Mae
had drawn $19.4 billion from

Treasury simply to pay its dividend obligations back to Treasury
(approximately 17 percent of its

total draws), and Freddie Mac likewise had drawn $7 billion to
make such payments

(approximately 10 percent of its total draws). See GSE Preferred
Stock Purchase AgreementsSummary Review and Key Considerations,
Presentation to the Office of Management and

Budget (OMB Presentation) at 10 (May 23, 2012) (AR 3784). Thus,
as FHFA recognized, it

is clear that the draws the companies have taken from the
Treasury are so large they cannot be

repaid under any foreseeable scenarios. FHFA, A Strategic Plan
for Enterprise

Conservatorships: The Next Chapter in a Story that Needs an
Ending (FHFA Strategic Plan) at

9 (Feb. 21, 2012) (AR 2378).

9 Nick Timiraos, Fannie Mae Posts Profit as Home Prices Rise ,
Wall Street Journal (Aug. 8,2012) (FHFA 4026-4027).

10 See, e.g. , Freddie Mac 2011 Form 10K at 2 (AR 2772) (Our
annual dividend obligation onthe senior preferred stock exceeds our
annual historical earnings in all but one period.).

11 Fannie Mae 2011 Form 10K at 63 (AR 2458) (The liquidation
preference could increasesubstantially as we draw on Treasurys
funding commitment, if we do not pay dividends owedon the senior
preferred stock or if we do not pay the quarterly commitment fee
under the senior

preferred stock purchase agreement. If we are liquidated, it is
unlikely that there would besufficient funds remaining after
payment of amounts to our creditors and to Treasury as holder ofthe
senior preferred stock to make any distribution to holders of our
common stock and other

preferred stock.).
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IV. The Third Amendment to the Senior Preferred Stock Purchase
Agreements

On August 17, 2012, Treasury and FHFA agreed to modify the terms
of the PSPAs, in

light of the cap that was set to go into effect at the end of
2012. The Third Amendment made

five changes to the original agreements: (1) it changed the
structure of dividend payments to

Treasury; (2) it increased the rate at which the GSEs reduced
the size of their retained mortgage

portfolio from ten percent to fifteen percent per year; (3) it
suspended the periodic commitment

fee while the net worth sweep dividend was in place; (4) it
required the GSEs to produce annual

risk management plans; and (5) it allowed the GSEs to dispose of
assets of less than $250 million

without prior approval from Treasury. Third Amendment to Amended
and Restated Fannie MaePSPA (Aug. 17, 2012) (AR 4334-4341); Third
Amendment to Amended and Restated Freddie

Mac PSPA (Aug. 17, 2012) (AR 4342-4349).

The first change, which is the subject of the present
litigation, guaranteed that the GSEs

would never have to take a draw from Treasury to pay a dividend.
Beginning with the first

quarter of 2013, Treasury replaced the previous dividend formula
with a requirement that the

GSEs pay, as a dividend, the amount by which their net worth for
the quarter exceeds a capital

buffer of $3 billion. The capital buffer gradually declines over
time by $600 million per year,

and is entirely eliminated in 2018. Third Amendment to Amended
and Restated Fannie Mae

PSPA, 3 (AR 4337); Third Amendment to Amended and Restated
Freddie Mac PSPA, 3 (AR

4345). If the GSEs net worth for a given quarter is lower than
the specified buffer, that GSE

would not owe a dividend to Treasury. Id.

V. The Plaintiffs Complaints

The related cases include three individual cases presenting APA
claims against Treasury,

and a putative class action presenting common law and Takings
Clause claims against Treasury.
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The APA claims allege that the Third Amendment exceeded
Treasurys statutory authority (and

thus violated 5 U.S.C. 706(2)(C) and 5 U.S.C. 706(2)(D)) because
it constituted a purchase

of securities after HERAs authorization of such purchases
expired, Perry Compl. 58-63;

Fairholme Compl. 100-104; Arrowood Compl. 99-103, and because
Treasury did not make

the emergency determination or consider the statutory factors
required to exercise its purchase

authority under HERA. Perry Compl. 64-67; Fairholme Compl.
105-108; Arrowood

Compl. 105-107. The APA claims further allege that Treasurys
conduct was arbitrary and

capricious (and thus violated 5 U.S.C. 706(2)(A)) because,
again, Treasury did not make the

emergency determination or consider the statutory factors
required to exercise its purchaseauthority under HERA. Perry Compl.
72-75; Fairholme Compl. 114-117; Arrowood

Compl. 112-115. The plaintiffs further allege that Treasurys
conduct in entering into the

Third Amendment was arbitrary and capricious because the
agreement is incompatible with the

fiduciary obligations that Treasury allegedly owes the
plaintiffs as a controlling shareholder.

Perry Compl. 76-77; Fairholme Compl. 118-119; Arrowood Compl.
116-117.

The putative class action alleges that by entering into the
Third Amendment, Treasury

breached a fiduciary duty to Fannie Mae, because the Third
Amendment allegedly constituted a

self-dealing transaction that was not entirely fair to minority
shareholders. Class Action Compl.

175-182. Further, they allege that the Third Amendment
represents an unjust taking of their

property in violation of the Fifth Amendment. Class Action
Compl. 183-192. 12

12 The plaintiffs also assert claims against FHFA, Fannie Mae,
and Freddie Mac, who areseparately represented. This memorandum
addresses solely the claims that the plaintiffs haveraised against
Treasury.
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Standard of Review

Treasury moves to dismiss the complaints for lack of
jurisdiction, and for failure to state

a claim. Under Federal Rule of Civil Procedure 12(b)(1), the
plaintiffs bear the burden to show

that the court has jurisdiction over their claims. See Steel Co.
v. Citizens for a Better Env't , 523

U.S. 83, 104 (1998). Where the courts subject matter
jurisdiction is called into question, the

court may consider matters outside the pleadings to ensure that
it has jurisdiction over the case.

See Teva Pharms., USA, Inc. v. FDA , 182 F.3d 1003, 1006 (D.C.
Cir. 1999).

Under Rule 12(b)(6), the Court may dismiss a complaint for
failure to state a claim upon

which relief may be granted. In ruling on a Rule 12(b)(6)
motion, courts are to presume the truthof all factual allegations
in the complaint but need not and should not accept naked

assertion[s] devoid of further factual enhancement. Ashcroft v.
Iqbal , 556 U.S. 662, 678

(2009) (quoting Bell Atl. Corp. v. Twombly , 550 U.S. 544, 557
(2007)) (brackets in original).

Courts are also not bound to accept as true a legal conclusion
couched as a factual allegation.

Id. (quoting Papasan v. Allain , 478 U.S. 265, 286 (1986)). A
court may consider the facts

alleged in the complaint, documents attached as exhibits or
incorporated by reference in the

complaint, as well as documents upon which the plaintiffs
complaint necessarily relies even if

the document is produced not by the plaintiff in the complaint
but by the defendant in a motion

to dismiss. Ward v. D.C. Dept of Youth Rehab. Servs ., 768 F.
Supp. 2d 117, 119 (D.D.C.

2011) (internal quotations and citations omitted); Rattigan v.
Gonzales , 503 F. Supp. 2d 56, 67

n.5 (D.D.C. 2007) (citation omitted). It is also proper to
consider documents of which courts

may take judicial notice, such as government documents and other
public records, when

reviewing a Rule 12(b)(6) motion. See EEOC v. St. Francis Xavier
Parochial Sch ., 117 F.3d

621, 624 (D.C. Cir. 1997).
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Treasury also moves, in the alternative, for summary judgment
with respect to the

plaintiffs claims. Summary judgment is appropriate when the
pleadings and the evidence

demonstrate that there is no genuine issue as to any material
fact and that the movant is entitled

to judgment as a matter of law. Fed. R. Civ. P. 56(c). Where the
plaintiffs claims involve a

review of agency action under the APA, the summary judgment
standard set forth in Federal

Rule of Civil Procedure 56(c) is limited by the Courts role in
reviewing the agencys

administrative record. See Charter Operators of Alaska v. Blank
, 844 F. Supp. 2d 122, 127

(D.D.C. 2012). Under the APA, it is the role of the agency to
resolve factual issues in the

process of arriving at a decision that is supported by the
administrative record, and the functionof the district court is to
determine whether, as a matter of law, the evidence in the
administrative

record permitted the agency to make the decision it did. See
Richard v. INS , 554 F.2d 1173,

1174 & n.28 (D.C. Cir. 1977).

Argument

I. HERA Precludes the Plaintiffs From Challenging the Third
Amendment

The plaintiffs challenge Treasury and FHFAs decision to enter
into the Third

Amendment to the PSPAs, under a variety of theories. This Court
lacks jurisdiction over the

complaints, however, because they violate two separate, and
independent, barriers to judicial

review over such claims that Congress erected when it enacted
HERA. First, HERA prohibits

relief that would restrain the powers that FHFA exercises as
conservator of the GSEs, such as the

decision to enter into the Third Amendment. Second, HERA
prohibits suits, such as those

brought by the plaintiffs here, based on the plaintiffs status
as shareholders in the GSEs; under

HERA, the conservator (FHFA) has succeeded to all of the rights
of the shareholders in those

institutions.
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A. HERA Bars the Relief Requested in the Complaints

At the outset, the complaints must be dismissed because they are
barred by the anti-

injunction provision of HERA. In their complaints, the
plaintiffs seek a declaratory judgment

that the Third Amendment is unlawful, as well as injunctions
preventing FHFA and Treasury

from implementing, applying, or taking any action whatsoever
pursuant to the Third

Amendment. Perry Compl., Prayer for Relief; Fairholme Compl.,
Prayer for Relief (seeking

order vacating the Third Amendment and an injunction requiring
Treasury to return dividend

payments made pursuant to the agreement); Arrowood Compl.,
Prayer for Relief (seeking order

vacating the Third Amendment, treating excess payments as
redemption of senior preferredstock, and enjoining Treasury
employees from implementing, applying, or taking any action

whatsoever pursuant to the Third Amendment.). The putative class
action plaintiffs, for their

part, seek equitable remedies, such as the rescission of the
Third Amendment, as well as

damages. Class Action Compl., Prayer for Relief.

This requested relief, however, conflicts with the statutory bar
against injunctive or other

relief restraining FHFAs powers as conservator of the GSEs.
Specifically, 12 U.S.C. 4617(f)

states that: Except as provided in this section or at the
request of the Director, no court may take

any action to restrain or affect the exercise of powers or
functions of the Agency as a conservator

or a receiver. By its terms, this provision excludes judicial
review of the exercise of powers

or functions given to the FHFA as conservator. Town of Babylon
v. FHFA , 699 F.3d 221, 228

(2d Cir. 2012). Where, as here, acts taken by FHFA as
conservator are challenged, [a]

conclusion that the challenged acts were directed to an
institution in conservatorship and with the

powers given to the conservator ends the inquiry. Id.
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Section 4617(f) does not permit judicial review of FHFAs actions
as conservator or

receiver. Indeed, courts interpreting a nearly identical
provision barring judicial review of

actions by the Resolution Trust Corporation (and its successor,
the Federal Deposit Insurance

Corporation) as conservator or receiver of failed banking
institutions 13 have held that the

provision permitted review only where the [agency] is acting
clearly outside its statutory

powers. Gross v. Bell Sav. Bank PaSA , 974 F.2d 403, 407 (3d
Cir. 1992). By contrast, where

the [agency] performs functions assigned it under the statute,
injunctive relief will be denied

even where the [agency] acts in violation of other statutory
schemes. Id. ; see also Freeman v.

Fed. Deposit Ins. Corp. , 56 F.3d 1394, 1399 (D.C. Cir. 1995)
(Section 1821(j) does indeedeffect a sweeping ouster of the courts
power to grant equitable remedies); National Trust for

Historic Preservation v. Fed. Deposit Ins. Corp. , 995 F.2d 238,
240 (D.C. Cir. 1993), affd and

reinstated on rehg , 21 F.3d 469 (D.C. Cir. 1994); accord Ward
v. Resolution Trust Corp. , 996

F.2d 99, 103 (5th Cir. 1993) (because disposing of assets of the
failed thrift when acting as its

conservator or receiver is a quintessential statutory power of
the RTC, injunctive relief is

unavailable even if the RTC is improperly or even unlawfully
exercising that power).

Moreover, the D.C. Circuit has found that the prohibition
against relief that would restrain or

affect the actions of a conservator or receiver apply to all
nonmonetary remedies, including

injunctive relief, declaratory relief, and rescission. Freeman ,
56 F.3d at 1399.

13 Compare 12 U.S.C. 1821(j) (Except as provided in this
section, no court may take anyaction, except at the request of the
Board of Directors by regulation or order, to restrain or affectthe
exercise of powers or functions of the Corporation as a conservator
or receiver.) with 12U.S.C. 4617(f) (Except as provided in this
section or at the request of the Director, no courtmay take any
action to restrain or affect the exercise of powers or functions of
the Agency as aconservator or a receiver.).
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Congress obviously envisioned that Treasury would purchase
preferred shares or other

obligations of the GSEs. See 12 U.S.C. 1719(g)(1) (empowering
the Treasury Department to

purchase shares of Fannie Mae); id. 1455( l )(1) (same power
with respect to shares of Freddie

Mac). Congress also envisioned that Treasury would exercise its
rights pursuant to those

purchases, including its rights to change the payment of
dividends. Id. 1719(g)(2)(A),

1455( l )(2)(A). Furthermore, HERA grants FHFA, as conservator,
the power to carry on the

business of the GSEs, and put the [GSEs] in a sound and solvent
condition. 12 U.S.C.

4617(b)(2)(D). The conservator is empowered to transfer or sell
any asset of the [GSEs] in

default, and may do so without any approval, assignment, or
consent with respect to such transferor sale. 12 U.S.C.
4617(b)(2)(G). The PSPAs with Treasury provided both companies
the

capital that they needed to continue operations after the third
quarter of 2008. In subsequent

quarters for the next several years, funding from Treasury
corrected net worth deficiencies that

would have triggered mandatory receivership. The Third Amendment
ended the need for the

GSEs to draw funds from Treasury to pay dividends to Treasury,
and materially reduced the risk

that the GSEs would be insolvent in the future. It was thus
squarely within FHFAs powers as

conservator. See Town of Babylon , 699 F.3d at 227-28 (the
exclusion of judicial review over

the exercise of [FHFAs power as conservator] would be relatively
meaningless if it did not

cover an FHFA directive to an institution to mitigate or avoid a
perceived financial risk.); Natl

Trust for Historic Preservation , 995 F.2d at 239 (An injunction
against the planned sale would

surely restrain or affect the FDICs exercise of those powers or
functions.); see also Kuriakose

v. Fed. Home Loan Mortg. Co. , 674 F. Supp. 2d 483, 494
(S.D.N.Y. 2009) (By moving to

declare unenforceable the non-participation clause in Freddie
Mac severance agreements, in

essence the plaintiffs are seeking an order which restrains the
FHFA from enforcing this
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contractual provision in the future. The FHFA is well within its
statutory authority to enforce the

contracts of Freddie Mac and take any other action it determines
to be in the best interest of

Freddie Mac. HERA clearly provides that this Court does not have
the jurisdiction to interfere

with such authority.).

The plaintiffs cannot evade HERAs limitation on judicial review
by suing both FHFA

and Treasury, the counter-party to the Third Amendment. Section
4617(f) precludes any court

from taking any action to restrain or affect the exercise of
powers or functions of the Agency as

a conservator or a receiver. 12 U.S.C. 4617(f) (emphasis added).
Injunctive relief that, in the

words of the Perry Capital complaint, prevents a counter-party
from from implementing,applying, or taking any action whatsoever
pursuant to an agreement with a conservator would

obviously affect FHFAs powers as conservator. Such an order
would completely set aside the

agreements that have allowed both companies to continue
operating after 2008. See Rhinelander

Paper Co. v. FERC , 405 F.3d 1, 6 (D.C. Cir. 2005) (The verb
affect means, very broadly, to

produce an effect on; to influence in some way.) (citing Blacks
Law Dictionary 92 (8th ed.

2004)); see also United States v. Mullins , 613 F.3d 1273, 1278
(10th Cir. 2010) (affect means

to make a material impression on; to act upon, influence, move,
touch, or have an effect on,

Oxford English Dictionary 211 (2d ed. 1989), or, perhaps more
appositely to this case, to have a

detrimental influence on, Websters Third New International
Dictionary 35 (2002)). HERAs

plain language protects FHFAs actions as a conservator by
precluding aggrieved parties from

enjoining the counter-parties to FHFAs conservatorship
actions.

The plaintiffs attempt to dodge HERAs anti-injunction provision
by alleging that, when

it agreed to the Third Amendment, FHFA acted outside of its
conservatorship authority. This

argument takes two forms. First, the plaintiffs contend that the
Third Amendment was not a
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conservatorship action because it begins a supposedly unlawful
wind-up of the GSEs. The

plaintiffs assert that, as conservator, FHFA is without
authority to wind up the Companies

operations, Perry Compl. 82, and that FHFAs powers under HERA
are strictly limited and

require[] the FHFA to take steps to put the Companies in a sound
and solvent condition and to

work to conserve [their] assets and property. Perry Compl. 81
(quoting 12 U.S.C.

4617(b)(2)(D)). This argument depends on two premises, both of
which are flawed. The first

premise that FHFA does not have the power to wind up the
companies as conservator is

contradicted by the text of the statute. HERA provides that
[t]he Agency may, at the discretion

of the Director, be appointed conservator or receiver for the
purpose of reorganizing,rehabilitating, or winding up the affairs
of a regulated entity. 12 U.S.C. 4617(a)(2) (emphasis

added). 14

Indeed, in the exercise of this statutory authority, FHFA has
consistently maintained that

the conservatorship aims to shrink the size of the GSEs
operations and to contract their

portfolios. As it reported to Congress in early 2012, one of the
goals of conservatorship is to

[g]radually contract the Enterprises dominant presence in the
marketplace while simplifying

and shrinking their operations. FHFA Strategic Plan at 2 (AR
2371). Consistent with this goal,

the original PSPAs required each GSE to reduce the amount of
mortgage assets that they own by

10% per year, until each GSE holds no more than $250 billion in
mortgage assets, less than a

third of their holdings prior to the onset of the financial
crisis. Fannie Mae PSPA 5.7 (AR 25);

14 HERA departs from the FDIC statute in this respect, because
the FDIC statute has, at times,limited the agency to winding up the
affairs of a financial institution only if the agency
appointsitself as a receiver rather than a conservator. See
Gibraltar Sav. v. Ryan , No. 89-3207, 1990 WL484155 (D.D.C. July
10, 1990) (discussing amendments to the FDIC statute creating
adistinction between conservatorship and receivership). This
limitation does not exist in HERA,and so is not applicable to
FHFA.
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Freddie Mac PSPA 5.7 (AR 59). The Third Amendment accelerated
the reduction of mortgage

assets to 15% per year. Third Amendment to Amended and Restated
Fannie Mae PSPA, 6

(AR 4339); Third Amendment to Amended and Restated Freddie Mac
PSPA, 6 (AR 4347).

Thus, the plaintiffs allegations that the Third Amendment begins
the process of

winding down the companies, Fairholme Compl. 64, miss the mark.
The contraction of the

GSEs investment portfolios the source of sizable losses both
before and after the enterprises

entered into conservatorship has been a goal of the
conservatorship ever since the FHFA and

Treasury first agreed to the PSPAs. See Fannie Mae PSPA 5.7 (AR
25); Freddie Mac PSPA

5.5 (AR 59). As noted, HERA provided FHFA with statutory
authority, as conservator, towind up the GSEs operations, and FHFA
exercised that authority in 2008 to require the GSEs

to reduce their investment portfolios. See 12 U.S.C. 4617(a)(2).
The Third Amendment, in

turn, restructured the fixed dividend payments to Treasury to
account for the effect that these

reductions would have on the GSEs long-run profitability. The
agreement was plainly

consistent with FHFAs powers as conservator, and eliminated the
risk that the GSEs would need

to draw on their funding from Treasury in order to pay dividends
on the senior preferred stock,

thus diminishing Treasurys PSPA support a risk that the GSEs had
repeatedly acknowledged.

See supra , Backgound, Section III.

The second premise of the plaintiffs theory that FHFA exceeded
its conservatorship

powers that HERA sets forth certain actions that the conservator
would be required to

undertake misconstrues the authority that Congress granted to
FHFA. The statute empowers

FHFA to take a number of steps as conservator or receiver, but
those powers are expressed in

permissive, not mandatory, terms. See 12 U.S.C. 4617(b)(2)(B)
(The Agency may , as

conservator or receiver exercise the authority specified in
4617(b)(2)(B)(i)-(v)) (emphasis
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added); id. 4617(d) (The Agency may , as conservator, take such
action as may be (i)

necessary to put the regulated entity in a sound and solvent
condition; and (ii) appropriate to

carry on the business of the regulated entity and preserve and
conserve the assets and property of

the regulated entity.) (emphasis added). At any rate, as has
already been discussed, the Third

Amendment eliminated the need to draw funds from Treasury to pay
dividends to Treasury,

thereby preserving the remaining PSPA funding to cover future
net worth deficits; the

amendment was thus consistent with FHFAs obligations as
conservator, even under the

plaintiffs theory.

Second, the plaintiffs argue that FHFA acted outside of its
powers as conservator becausethe Third Amendment supposedly
contravenes the priority of liquidation under receivership.

Fairholme Compl. 10. However, FHFAs maximum liability to
shareholders in the event of

receivership was fixed by 12 U.S.C. 4617(e), which limits that
liability to the amount that

shareholders would have received had the GSEs assets and
liabilities been liquidated at the time

the conservator was appointed in September 2008. And, in any
event, the statutes provisions

concerning the distribution priority in receivership does not
restrain FHFAs authority to transfer

assets in conservatorship . As a court of appeals noted in
reviewing a similar challenge to

FDICs authority as receiver, the agencys power to transfer funds
provided specific statutory

authorization for its actions, and a challenge to that transfer
was barred, notwithstanding the

plaintiffs claim that FDIC had contravened a similar statutory
distribution priority scheme.

Courtney v. Halleran , 485 F.3d 942, 949 (7th Cir. 2007).

None of the allegations in the individual complaints demonstrate
that FHFA overstepped

its conservatorship authority through the Third Amendment. As
conservator, the FHFA has

broad powers to, among other things, take over
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