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Affirmative Action
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Types of Affirmative Action
 • EO 11246– Voluntary AA in federal agencies and contractors in
 business with the federal government
 • Court related– AA as a court-ordered remedy in pattern or
 practice cases or in consent cases designed to prevent pattern or practice lawsuits
 • Set-asides– Government laws or regulations setting aside
 percentages of government contract work for minorities and women
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Nine Provisions of the Equal Opportunity ClauseFor all Contractors
 1) Nondiscrimination based on race, color, religion, sex, & national origin
 2) Affirmative action based on race, color, religion, sex, and national origin
 3) Posting notices for employees and applicants for employment
 4) EEO statement for all advertisements and solicitations5) Notification of unions of obligations under EO 11246
 6) Agreement to comply with EO 11246 and DOL rules and regulations
 7) Agreement to furnish information, books, and records requested by DOL
 8) Agreement to DOL sanctions and penalties for noncompliance
 9) Inclusion of preceding provisions in subcontracts and purchase orders
 OFCCP power to regulate, investigate and issue
 sanctions
 Agree to
 engage in AA
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PREFERRED groups: Preference for minorities (Blacks, Hispanics, Native Americans, and Asian Americans) and women. Differs from Title VII protected groups, which protect both genders and all races
 Covered entities: Federal agencies; procurement andconstruction contractors. Applies to all contracts that reach the minimum of $10,000 ― virtually all of them
 Covered practices: Affirmative action plans based on underutilization or other types of plans. –Contractors > 50 employees must submit EEO-1 reports –Contracts > $50,000 must develop AAPs to correct underutilization–Contracts > $1million must have pre-approved AA plans–To determine underutilization, contractors are obliged to conduct, and annually update, utilization studies containing both a workforce and availability analyses (must consider individual positions and job families)
 If underutilization exists, goals and timetables must be established (not quotas)Good faith effort can be a mitigating factorFocus must be on race/gender neutral approaches (recruiting, training, outreach)
 Overview of the Six Dimensions for AA
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Sample AAP Workforce Analysis
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Administrative procedures: OFCCP regulates, investigates, and sanctions. – Compliance Reviews (desk audits, on-site reviews
 and off-site reviews)– On-site reviews (limited to once every 2 years
 unless there is evidence of noncompliance)– If a contractor is noncompliant, OFCCP seeks
 voluntary compliance; then may impose sanctions and penalties
 Remedies: Threats to contract privileges and other remedies– Blacklisting– Referral to the DOJ for litigation to enforce
 provisions of the Equal Opportunity Clause– Referral to the EEOC to pursue Title VII violations– Recommendations to the DOJ for litigation of
 criminal violations– Cancellation, termination, or suspension of
 contracts– Revoking the privilege of doing business with the
 federal government (i.e., debarment). ** Employees may not directly sue for remedies, unlike Title VII and other statutes
 Overview of the Six Dimensions for AA

Page 7
                        

>>> Key is the determination of the immediate labor area
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Judicial scenarios: Administrative appeals precede right to sue in federal court
 – Remedies may be imposed on the basis of a compliance review before going to court
 – Once the OFCCP imposes sanctions or other remedies, the contractor is guilty and must prove his or her innocence (compliance) through a series of appeals within the DOL before gaining access to federal district court
 – Once in federal court, the contractor is a plaintiff (similar to the alleged victim in a Title VII case)
 • Contractor can appeal OFCCP ruling; case goes to an Administrative Law Judge (ALJ) from the Department of Labor (DOL)
 • The contractor must then appeal to the Secretary of Labor (and lose) in order to gain access to federal district court
 • In federal district court, contractor bears the burden that a violation was not committed
 Overview of the Six Dimensions for AA
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• Michigan Civil Rights Initiative (MCRI), or Proposal 2: Stopped the preferential treatment of minorities (by race, color, sex, or religion) in getting admission to colleges, jobs, and other publicly funded institutions [CA6 overturned MCRI on July 1, 2011]
 • The Nebraska Civil Rights Initiative (Initiative 424): Prohibits discriminating against, or granting preferential treatment to, "any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting”
 • Similar bills as the one in Nebraska passed in Washington State (Initiative 200), California (Proposition 209), and Arizona (Proposition 107)
 ~ Recent AA Activities; State Bans ~
 •Fisher v. the University of Texas at Austin: Challenges that the university used a race-conscious admissions policy that disproportionately benefited Hispanic students. University: Applicants assessed on several criteria including test scores, special talents, "family status" and race." Policy is used as a tool to partly increase diversity in "individual class sections.”
 • District Court granted SJD (favored the university). • 3-judge panel of the 5th Circuit ruled in favor of the university• CA5 refused to hear the case
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California v. BakkeKey Points ---
 • University had a special admissions process where a previously established number of positions were reserved for minority applicants
 • Bakke, a white male, was denied admission to medical school. He claimed that he was more qualified than some of the minority candidates that were accepted. But, he was rejected because the # of minority positions restricted the # of positions for others (e.g., qualified white males)Supreme Court Decision ---
 • Supreme Court ruled that race could be used as a factor in admissions, but a specific # of positions (quota) could not be used solely for minority applicants – an illegal quota (Title VI) and not narrowly tailored
 • Race could be used as a “plus factor” in the consideration of minority applicants
 • Powell (5th vote) used strict scrutiny and thought plan was not narrowly tailored; level of scrutiny issue was NOT resolve until Wygant v Jackson (1986)
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United Steelworkers v. WeberBackground:
 • Kaiser Aluminum required past craft experience for skilled positions
 • Unions responsible for teaching these crafts had a history of discriminating against Blacks
 >> Example: % Black skilled workers = <2%; RLM was 39% Black
 • Company established a training program (as part of collective bargaining agreement) that provided for every 2 vacancies, one White and one Black would be selected (even blacks with less seniority)
 • Agreement aimed at increasing representation of Blacks in skilled positions until 39% or so was met
 Weber sued the company for illegal use of race; Title VII violationSupreme Court Decision ---
 • Title VII did not prohibit the affirmative action planThe purposes of the plan mirror those of the statute [Title VII]. Both were designed to break down old patterns of racial segregation. … At the same time, the plan does not unnecessarily trammel the interest of white employees. The plan does not require the discharge of white workers … Nor does the plan create an absolute bar to the advancement of white employees. … [finally] the plan is a temporary measure … not intended to maintain racial balance, but simply to eliminate manifest racial imbalance
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AAP Criteria
 Title VII 5th &14th Amendments[Strict scrutiny]
 Prong 1 Manifest imbalance or egregious violation
 Compelling state interest
 Prong 2 Temporary plans that don’t trammel on rights of majority
 Plans are narrowly tailored
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Wygant v. Jackson Board of EducationBackground:
 • School board altered an agreement to protect seniority rights in layoffs (1st hired, last fired)
 • New agreement ensured % of minority teachers would NOT be altered (even those with less seniority)
 • Suit filed by 2 White teachers who were laid off while 2 untenured, less senior Black teachers were kept (14th Amendment violation)
 Supreme Court Decision --- the Boards actions were illegal
 • A plan was not adopted due to a finding of past discrimination (reason given was past societal discrimination legitimizes Black role models, so plan was used to ensure minority representation)
 • Strict scrutiny analysis used; role modeling is NOT a compelling state interest
 • Process was NOT narrowly tailored
 • Termination --- rights of majority trammeled upon
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Johnson v. Transportation AgencyBackground:
 • 10% females in technical positions; None (0%) in skilled craft positions
 • Females = 36% of labor market; 22% employed at Agency (segregated into 5/7 categories)
 • AAP established to increase underrepresentation of minorities and females
 Promotion decision --
 • Process involved interviews and a numerical ranking of candidates
 • Civil service rules allowed the choice of ANY of the qualified candidates (N = 7)
 • Johnson was recommended by the interview panel; the AA Officer recommended a female candidate. Agency Director choose a female candidate
 • Johnson alleged reverse discrimination (a female was promoted with less qualifications)
 Supreme Court Decision ---
 • Plan did not unnecessarily trample on the rights of the majority
 • Plan was temporary (but no specific end date)
 • Attempted to gradually obtain minority representation (manifest imbalance ok for a prima facie showing)
 • Use of gender as a plus factor
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Early Voluntary AA Cases
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Grutter v. Bollinger
 Background:
 • Grutter, a White Michigan resident, had a 3.8 GPA and 161 LSAT score
 • She was denied admission to the UM Law School and alleged that the respondents had discriminated against her on the basis of race in violation of the 14th Amendment
 • She contended that she was rejected because the Law School used race as a “predominant” factor which gave certain minority applicants a significantly greater chance of admission than students with similar credentials from disfavored racial groups
 • Grutter alleged the Law School had no compelling interest to justify the use of race
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I strongly support diversity of all kinds, including racial diversity in higher education. But the method used by the University of Michigan to achieve this important goal is fundamentally flawed.”
 --- George W. Bush, January 2003
 Government Brief:
 a) “In practice, respondent’s pursuit of “critical mass” operates no differently than more rigid quotas.”
 b) Other methods (race neutral ones) are viable alternatives (e.g., SES, communication skills, challenging living or family situations, commitment or dedication to particular causes …
 c) Plan not temporary (no stopping point)
 d) Burden on those who are deserving based on merit
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UM Law School receives more than 3,500 applications each year for a class of around 350 students
 Law School seeks to admit students with:
 • “Substantial promise for success in law school” and
 Grutter v. Bollinger (cont.)
 >> Diversity goal ---
 • A strong likelihood of succeeding in the practice of law and contributing in diverse ways to the well-being of others”
 • “… varying backgrounds and experiences who will respect and learn from each other”
 • The Law School admissions policy aspires to “achieve that diversity which has the potential to enrich everyone’s education and thus make a law school class stronger than the sum of its parts”• Admission process included criteria such as:
 Personal statementLetters of recommendationEssay describing how the applicant will contribute to Law School
 life and diversityUndergraduate GPA Law School Admissions Test (LSAT) scoreRecommenders’ enthusiasmQuality of the undergraduate institution Quality of applicant’s essayAreas and difficulty of undergraduate course selection
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Some Key Evidence/Testimony on “critical mass” and use of race:
 »» Dennis Shields, Director of Admissions when petitioner applied to the Law School:
 • No particular percentage or number of minority students was specified to be admitted
 • Applicant race was considered along with all other factors
 • Regular checking of minority admission status was done to ensure that a “critical mass” of underrepresented minority students would be reached so as to realize the educational benefits of a diverse student body
 »» Erica Munzel (who succeeded Shields as Director of Admissions):
 • “Critical mass’ ” means “ ‘meaningful numbers’ ” or “ ‘meaningful representation,’ ” which she understood to mean a number that encourages underrepresented minority students to participate in the classroom and not feel isolated.
 • No number, percentage, or range of numbers or percentages that constitute critical mass
 • Race of applicants needed to be used because a critical mass of underrepresented minority students could not be enrolled if admissions decisions were based solely on undergraduate GPAs and LSAT scores
 »» Dean of the Law School, Jeffrey Lehman:
 • The extent to which race is considered in admissions varied from one applicant to another. In some cases, an applicant’s race may play no role, while in others it may be a “ ‘determinative’ ” factor.
 Grutter v. Bollinger (cont.)
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The extent to which race is used as a criteria in Law School admissions decisions ---
 »» Petitioner’s expert witness, Dr. Larntz).
 Larntz concluded that race was not the predominant factor in the Law School’s admissions calculus
 »» Dr. Stephen Raudenbush (Law School’s expert) estimated the predicted effect of eliminating race as a factor in the admission process.
 • A race-blind admissions system would have a “ ‘very dramatic,’ ”negative effect on underrepresented minority admissions. In 2000, 35 % of underrepresented minority applicants were admitted -- prediction was that only 10 percent of those applicants would have been admitted without using race as a factor. In 2000, the estimate was that underrepresented minority students would have comprised 4 % of the entering class in 2000 instead of the actual figure of 14.5%
 Grutter v. Bollinger (cont.)
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District Court:
 • The Law School’s use of race as a factor in admissions decisions was unlawful.
 • The Law School’s interest in establishing a diverse student body was not compelling because “the attainment of a racially diverse class … was not recognized as such by Bakke and is not a remedy for past discrimination.”
 Court of Appeals:
 • Opinion in Bakke set a binding precedent establishing diversity as a compelling state interest.
 • The Law School’s use of race was narrowly tailored because race was merely a “potential ‘plus’ factor” and because the Law School’s program was “virtually identical” to the Harvard admissions program described approvingly by Justice Powell and appended to his Bakke opinion
 Grutter v. Bollinger (cont.)
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Supreme Court Decision:
 Student body diversity is a compelling state interest in the context of university admissions.
 From Bakke:
 “[i]t is not an interest in simple ethnic diversity, in which a specified percentage of the student body is in effect guaranteed to be members of selected ethnic groups,” that can justify the use of race. Rather, “[t]he diversity that furthers a compelling state interest encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important element.”
 the “ … nation’s future depends upon leaders trained through wide exposure’ to the ideas and mores of students as diverse as this Nation of many peoples.”
 Grutter v. Bollinger (cont.)
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Supreme Court Decision (cont):
 Narrow Tailoring and Use of Race as a Plus Factor
 • Race-based action necessary to further a compelling governmental interest does not violate the Equal Protection Clause so long as it is narrowly tailored to further that interest
 • The Law School’s interest is not simply “to assure within its student body some specified percentage of a particular group merely because of its race or ethnic origin.” That would amount to outright racial balancing, which is patently unconstitutional
 Individualized Consideration
 • “The Law School engages in a highly individualized, holistic review of each applicant’s file, giving serious consideration to all the ways an applicant might contribute to a diverse educational environment. There is no policy, … of automatic acceptance or rejection based on any single “soft” variable”
 Grutter v. Bollinger (cont.)
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Supreme Court Decision (cont.):
 Adversely Affecting the Rights of the Majority ---
 • The Court is also satisfied that, in the context of individualized consideration of the possible diversity contributions of each applicant, the Law School’s race-conscious admissions program does not unduly harm nonminority applicants.
 • School frequently accepts nonminority applicants with grades and test scores lower than underrepresented minority applicants (and other nonminority applicants) who are rejected
 Limited Duration ---
 Race-conscious admissions policies must be limited in time. The Court takes the Law School at its word that it would like nothing better than to find a race-neutral admissions formula and will terminate its use of racial preferences as soon as practicable.
 Educational Autonomy ---
 The freedom of a university to make its own judgments as to education includes the selection of its student body.” Justice Powell reasoned that by claiming “the right to select those students who will contribute the most to the ‘robust exchange of ideas,’ ” a university “seek[s] to achieve a goal that is of paramount importance in the fulfillment of its mission.”
 Grutter v. Bollinger (cont.)
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Gratz et al. v. BollingerBackground:
 Petitioners were Michigan residents who applied for admission as undergraduates to the University of Michigan’s College of Literature, Science, and the Arts (LSA)
 Petitioner Gratz was judged to be well qualified; Petitioner Hamacher to be in the qualified range
 Both were ultimately denied admission to LSA
 The admission guidelines used many criteria in their decisions such as:
 High school grades Standardized test scoresHigh school qualityCurriculum strengthGeographyAlumni relationshipsLeadershipRace
 The University considered African-Americans, Hispanics, and Native Americans to be “underrepresented minorities”
 The University admitted virtually every qualified applicant from these “underrepresented” groups.
 The selection procedure awarded applicants from underrepresented racial or ethnic minority groups is 20 points --- 100 needed to guarantee admission
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Supreme Court Decision:
 • The University’s use of race is not narrowly tailored to achieve respondents’ asserted interest in the promotion of diversity
 • The automatic assignment of 20 points (1/5 of points needed for entry), to every single “underrepresented minority” applicant solely because of race, is not narrowly tailored to achieve educational diversity
 • Therefore, the policy violates the Equal Protection Clause of the 14th Amendment
 • In Bakke, the use of race was considered to be justifiable since it wasn’t a decisive factor. In Gratz, the 20-poinst is seen as making “the factor of race … decisive” for virtually every minimally qualified underrepresented minority applicant”
 Gratz et al. v. Bollinger (cont).
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• Use of race in this case is not consistent with Justice Powell’s opinion in Bakke where the use of race or ethnicity as a “plus factor” was deemed appropriate and the consideration/review of the qualities of individual applicants.
 The review is only a factual determination that the applicant is a member of an underrepresented minority group and the receipt of 20 points.
 LSA has the ability to “flag” an applicant’s file for individual review which further demonstrates the flaws in the selection system in use (although no information is available on how many are individually “flagged” it is not very common). Any individualized review is only done after admissions counselors automatically distribute the University’s version of a “plus” that makes race a decisive factor for virtually every minimally qualified underrepresented minority applicant.
 Therefore, the Court rejected the school’s contention that the number of applicants presentation of applicant information made it impractical for the LSA to perform individual assessments in their admissions process
 GRATZ et al. v. BOLLINGER (cont.)
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Summary of Key AA Cases
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Parents v. Seattle School District (2007)
 • Seattle Schools tried to use a system to balance the racial makeup of their public schools– This practice was struck down (possibly
 because Roberts replaced O’Conner) because:• Racial balancing does not equal diversity, which
 therefore means it is not serving a compelling government interest
 • Argued that the finding in Grutter was narrowly related to higher education context
 • Lost on Prong 2 because race was the only factor in the decision and there was no attempt to use race-neutral solutions first
 Kennedy offered solutions that would satisfy diversity goal in a narrowly tailored way e.g.,
 – Any plan based on race alone without flexible alternatives and individual evaluation of students will remain illegal
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Review: Challenges to Voluntary AA
 – AAPs must pass strict scrutiny
 – Diversity in higher education is considered a compelling interest
 – AAPs that involve preferential treatment can satisfy strict scrutiny • Justice Powell offered the Harvard Plan as an example
 – The elimination of gross statistical disparities is generally considered a compelling interest
 – Role-modeling is not a compelling interest
 – The Court tends to decide against AAPs that result in termination
 – The Court tends to rule in favor of AAPs that are limited in duration
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Challenges To Consent Decrees
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Firefighters v. Stotts (1984)
 • As part of a Title VII settlement, the court altered the Fire Department’s “last hired first fired” seniority systems such that blacks with less seniority could survive a layoff
 • Supreme Court ruled in favor of the BFSS (due to the protection such systems enjoy under Title VII), and ruled in favor of the plaintiff―“illegal to deny an innocent employee seniority benefits to remedy discrimination”
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United States v. Paradise (1987)
 • State of Alabama was found guilty of an egregious and ongoing pattern of discrimination (40 years worth).
 • After several more moderate remedies failed to promote ANY diversity, the district court ordered strict promotional goals for black candidates (1981)
 • Subsequently this decision was challenged by the DOJ under 14th amendment
 • 11th circuit affirmed the court order as did the Supreme Court
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United States v. Paradise (1987)
 • The Supreme Court supported the AAP for the following reasons:
 – There were no useful alternatives– The solution was temporary – There were qualified minority applicants– There were waiver provisions if goals were not
 met– There were no trammeling effects on innocent
 third parties
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~ Martin v. Wilkes (1989) ~
 1976 trial --- Birmingham guilty of race discrimination (using a biased test for selection)
 1979 trial --- Alleged race discrimination in promotions
 Two consent decrees negotiated before decision was reached (one with City of Birmingham and one with the Personnel Board of Jefferson County)
 Decrees approved by the District Court
 " ... the record provided "more than ample reason" to conclude that the City would eventually be held liable for discrimination against blacks at high-level positions in the fire and police departments. Based on its understanding of the wrong committed, the court concluded that the remedy embodied in the consent decrees was "reasonably commensurate with the nature and extent of the indicated discrimination."

Page 36
                        

City of Birmingham agreed to specific hiring and promotion goals (consent decree)
 White firefighters claimed that, by following consent decrees, the City engaged in race discrimination in making decisions (alleging Title VII and 14th Amendment violations). Asserted they were being denied promotions in favor of less qualified black firefighters)
 Court Decisions ---
 District Court: An impermissible collaterial attack or indirect attack (i.e., when a separate, new suit challenges aspects of a previous, different case)
 Court of Appeals reversed the District Court decision
 Supreme Court affirmed the Court of Appeals decision
 • White firefighters were not given an opportunity to intervene when the decree was agreed upon (e.g., " ... the general rule that a person cannot be deprived of his legal rights in a proceeding to which he is not a party")
 ~ Martin v. Wilkes (1989) ~
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SC Decision in Wilkes
 Supreme Court affirmed the Court of Appeals decision
 The white firefighters could challenge the consent decree. They
 were not given an opportunity to intervene when the decree was agreed upon (e.g., " ... the general rule that a
 person cannot be deprived of his legal rights in a proceeding to which he is not a party")
 Dissent in Wilkes: But if they remain on the sidelines, they may be harmed as a practical matter even though their legal rights are unaffected. One of the disadvantages of sideline-sitting is that the bystander has no right to appeal from a judgment no matter how harmful it may be.
 There is nothing unusual about the fact that litigation between adverse parties may, as a practical matter, seriously impair the interests of third persons who elect to sit on the sidelines. Indeed, in complex litigation this Court has squarely held that a sideline-sitter may be bound as firmly as an actual party if he had adequate notice and a fair opportunity to intervene and if the judicial interest in finality is sufficiently strong."
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CRA of 1991 on consent decree challenges
 [A]n employment practice that implements and is within the scopeof a litigated or consent judgment or order that resolves a claim ofemployment discrimination under the Constitution or Federal civilrights laws may not be challenged . . . [if] . . . actual notice of theproposed judgment or order . . . was available . . . [and] . . . an opportunity was available to present objections to such judgment or order by a future date certain . . .

Page 39
                        

Challenges To Set-Aside Programs
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City of Richmond v. Croson (1989)
 • Richmond ordered a 30% set aside because in a city that was 50% black < 1% of contracts had been awarded to MBEs
 • Croson was denied a contract even though he was the sole bidder
 • After being remanded to lower courts to be tried under strict scrutiny (rather than moderate scrutiny), the courts found in favor of Croson (against the AAP)– Practice failed to pass strict scrutiny because the statistical
 disparity was insufficient to justify set aside– The set aside was deemed an inflexible quota– Was not narrowly tailoredThe 30% quota cannot be said to be narrowly tailored to any
 goal, except perhaps outright racial balancing. It rests upon the “completely unrealistic” assumption that minorities will choose a particular trade in lockstep proportional to their representation in the local population.
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Adarand v. Pena (1995)
 • Prime contractor awarded subcontract to minority owned company that was not the low bidder
 • All government set asides and preferential treatment must pass strict scrutiny (also noted that this was legally possible)We wish to dispel the notion that strict scrutiny is “strict in
 theory, but fatal in fact” . . . The unhappy persistence of both the practice and the lingering effects of racial discrimination against minority groups in this country is an unfortunate reality, and government is not disqualified from acting in response to it.
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Review: Challenges to Government Set Asides
 • Key Points– The court will support government
 set asides if they pass strict scrutiny
 – Inflexible quotas are not supported– The presence of a statistical
 disparity alone is insufficient to satisfy the first prong of strict scrutiny
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• Perform a systematic job analysis that identifies essential qualifications needed for positions
 • Carefully scrutinize any testing procedure (e.g., psychometric properties) before deciding on its implementation
 • Decide on a testing procedure (e.g., paper-and-pencil, interview, work sample, assessment center) that best measures the knowledge, skills, and abilities that have been identified by a job analysis (see Ricci decision)
 • Actively recruit applicants from underrepresented populations (role of diversity in job postings)
 • Use minority recruiters to enhance the appeal of organizations among underrepresented groups
 • Develop (and disseminate) a comprehensive AA policy in job postings
 • Do not hesitate acquiring expert assistance with constructing AA plans
 ~ Affirmative Action Recommendations ~
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