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Redistricting:
 Nuts & Bolts By Kimball Brace
 Election Data Services, Inc.
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Reapportionment vs Redistricting What’s the difference
 • Reapportionment
 − Allocation of districts to an area
 • US Congressional Districts to states
 • Some states use to allocate legislative districts to
 counties
 • Redistricting
 − Crafting of district configurations within an area
 • Congressional, state legislative, county council, city
 wards, etc.
 • Usually happens once a decade
 − Unless you’re Tom Delay
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Process in States
 • State Legislative process
 − It’s a bill
 − Responsible to draw
 • State legislative districts: 37 states
 • Congressional districts: 38 states
 (plus 7 states with 1 Congressional district)
 • Commission process
 • Iowa uniqueness
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… and if that should fail
 2000 cycle judicial
 action
 Courtesy: Justin Levitt, Loyola Law School
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Who Does Redistricting?
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Who Does Redistricting?
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Role of Commissions?
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Role of Commissions?
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Apportionment – New Estimates for 2014
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Apportionment – Potential for 2020
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Race Data -- Decision on use
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Practical impact
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The Election Process –
 From a data prospective
 Total Population
 Voting Age Population
 Citizen Voting Age Population
 Registration
 Turnout
 Votes for President
 Other Statewide Offices
 Congressional
 State
 Legislature
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Olympic Command for Redistricting Season:
 Let the Games Begin.
 This will be ________’s fifth political Olympiad since
 the Warren Court forced America into the
 ideological straightjacket of one-person, one-vote
 44 years ago.
 Like the first four, it will feature outstanding legislative
 warfare, after which the combatants will go to
 court and ask a judge who won.
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Thank you
 Kimball Brace
 President
 Election Data Services, Inc.
 6171 Emerywood Court
 Manassas, VA 20112
 (703-580-7267 or 202-789-2004)
 [email protected] or [email protected]
 www.electiondataservices.com
 mailto:[email protected]
 mailto:[email protected]
 http://www.electiondataservices.com/
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CSG Redistricting
 eCademy Webinar Lisa Soronen
 State & Local Legal Center
 [email protected]
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Alabama Legislative Black Caucus v.
 Alabama
 • Simple (seemingly uncontroversial) question
 • Does maintaining the same percent of black voters in majority-
 minority districts amount to unconstitutional racial gerrymandering?
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Alabama Legislative Black Caucus v.
 Alabama
 • It is a long story of state legislative redistricting in Alabama…
 • 1990 court drew a redistricting plan with 27 majority-minority House districts and 8 Senate districts
 • 2000 Democrats maintained the status quo
 • 2010 majority-minority districts were the most underpopulated districts
 • Republican goals in redistricting
 • No more than 2% deviation in population among districts
 • Preserve number of majority-minority districts
 • Preserve % of black voters in each majority-minority district
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Alabama Legislative Black Caucus v.
 Alabama
 • Result: black voters are packed into districts where they
 are already a majority and are unable to form coalitions
 in other districts where they are a minority
 • 70% of districts that were 29-50% black were moved to
 majority-minority districts
 • Percentage of black voters in most majority-minority districts is
 high
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Alabama Legislative Black Caucus v.
 Alabama
 • Alabama Legislative Black Caucus says this is
 unconstitutional racial gerrymandering (race cannot be
 the predominant factor in redistricting)
 • Alabama says Section 5 made us do it—we maintained
 the percentages in minority-majority districts to avoid
 retrogression (minority voters can’t be made worse off)
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Alabama Legislative Black Caucus v.
 Alabama
 • Two judges sided with Alabama
 • Predominant motive in redistricting was complying with one person one vote
 • Dividing voters based on race was to comply with Section 5’s non-retrogression principle
 • A plan like this was fine in 2000 when the Democrats came up with something similar…
 • One judge dissented
 • Race was the predominant motive; Alabama is maintaining a quota
 • Section 5 never required maintaining the same percent of minority voters
 • Section 5 is defunct anyway
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Alabama Legislative Black Caucus v.
 Alabama
 • No end to the ironies
 • Racially gerrymandering cases have historically been brought by
 Republicans claiming Democrats are gerrymandering
 • Alabama says “Section 5 made us do this” meanwhile Alabama
 successfully fights to defeat Section 5
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Alabama Legislative Black Caucus v.
 Alabama
 • Big picture questions the Court has to struggle with in this case
 • How much use of race is too much?
 • Is it race or is it politics? Of course Republicans want to pack reliably Democratic voters into fewer districts
 • Do the percentage of black voters in majority-minority districts have to be so high now that black voter registration and turnout has improved?
 • Only race-related case on the Court’s current docket
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Alabama Legislative Black Caucus v.
 Alabama
 • Richard Hasen predicts (lukewarmly) that Alabama will win
 • Reject racial gerrymandering claim
 • Conservatives seem to favor this outcome
 • Remand for fact-finding on legislature’s motivation
 • No one seemed interested in this
 • Reject Alabama’s plan as a racial gerrymander
 • Not enough votes for this outcome?
 • Where was Justice Kennedy?
 • Partisan gerrymandering
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Alabama Legislative Black Caucus v.
 Alabama
 • How will this decision impact states?
 • Depends on how the Court rules
 • Are their other states where similar racial gerrymandering claims could be made?
 • Justin Levitt: QUICK AND DIRTY: THE RACIST NEW MISREADING OF THE VOTING RIGHTS ACT identifies other states who take what he calls a demographically determining approach: California, Florida, North Carolina, South Carolina, Texas, and Virginia
 • If Alabama loses might these states be in trouble?
 • If Alabama wins, are there other states who would like to model redistricting around Alabama’s plan?
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • Biggest case for state legislatures during my three years at the SLLC
 • U.S. Constitution’s Elections Clause requires that the time, place, and manner of congressional elections be prescribed in each state by the “Legislature thereof ”
 • Issue: whether the Arizona Constitution violates the Elections Clause by removing congressional redistricting authority from the Arizona State Legislature and placing it in an unelected commission
 • Bottom line: Can state legislatures be entirely cut out of the federal redistricting process?
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • Lots of states use redistricting commissions but all except AZ and CA maintain a significant role for the state legislature
 • Advisory
 • Backup
 • Politician appointed
 • See NCSL’s amicus brief
 • In theory the use of these commissions is not implicated by this case
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • AZ Redistricting commission came about as a result of a referendum in 2000
 • How are commissioners chosen in Arizona?
 • The legislative leadership selects 4 people from candidates nominated by the State's commission on appellate court appointments
 • The highest ranking officer and minority leader of each house of the legislature each select one member of the commission from that list
 • The fifth member, who is the chairperson, is chosen by the four previously selected members from the list of nominated candidates
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • Arizona district court ruled against the Arizona legislature
 • In two prior cases the Supreme Court held that that a state may allow state bodies other than the legislature to be involved in redistricting
 • Voters could disapprove a redistricting plan by referendum (1916)
 • The most recent case (1932) held that a governor could veto a redistricting plan
 • A dissenting judge didn’t disagree with this, but pointed out that in those cases the state legislature still participated in the redistricting process “in some very significant and meaningful capacity”
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • Big picture issues the Court has to wrestle with
 • What is the legislature—the body or the power
 • Representative democracy v. direct democracy
 • Lurking in the background: what to do about partisan
 gerrymandering
 • Both political parties can use gerrymandering to their
 advantage
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • Two other issues
 • Does the Arizona legislature have standing to sue
 • Does 2 U.S. Code § 2a - Reapportionment of Representatives;
 time and manner; existing decennial census figures as basis;
 statement by President; duty of clerk—affect the outcome of
 this case
 • Justices had very little interest in either issue at oral
 argument
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • Oral argument analysis
 • Arizona will win
 • While not necessarily obvious the case seemed to be a liberal/conservative split (conservatives favor Arizona)
 • Justice Kennedy asked a lot of questions of Arizona but ultimately told the Commissions’ attorney that the history of electing U.S. senators—by legislatures rather than by the voters (before the Seventeenth Amendment passed in 1913, giving that power to the electorate)—“works very much against you”
 • Justice Kagan led the questioning of Arizona pointing out that if it wins it will be unclear where the line should be drawn as to how much the legislature can be excluded from the redistricting process
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Arizona State Legislature v. Arizona
 Redistricting Commission
 • How will this case impact the states?
 • Depends on how the Court rules
 • Arizona wins:
 • Arizona’s redistricting commission will go away or have to change
 • California’s commission will also have to change?
 • Will there be litigation over whether other commissions go too far in removing legislative authority?
 • Arizona loses:
 • Will voters in other states opt to cut legislatures totally out of redistricting through the use of commissions?
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Do Commissions Reduce Partisan
 Gerrymandering?
 • Many amicus briefs in favor of the Arizona’s commission suggest they do
 • See BRIEF OF NATHANIEL PERSILY, BRUCE E. CAIN, AND BERNARD GROFMAN AS AMICI CURIAE IN SUPPORT OF APPELLEES
 • Bipartisan and nonpartisan commissions are less likely than legislatures under unified party control to produce plans with extreme partisan biases
 • Commission plans are more likely to be passed on time, in accordance with statutory deadlines
 • While it may be difficult to prove empirically, redistricting commissions, by their nature, relieve legislatures of the polarizing task of drawing district lines
 • Does the Supreme Court care?
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Federal Restrictions on
 Redistricting
 • In theory they make gerrymandering more difficult…
 • Constitution: one person, one vote
 • Section 2 of the VRA: no dilution of minority’s right to vote
 • Gingles conditions requiring redrawing of districts
 • Compact districts
 • Minorities vote as a bloc
 • How does the rest of the population vote?
 • Totality of the circumstances focused on rough proportionality
 • Section 2 of the VRA: no racial gerrymandering
 • Section 5 of the VRA: for “covered” jurisdictions changing to voting procedures must be precleared—defunct until congress changes the coverage formula
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Jonathan Mattingly Professor of Mathematical
 and Statistical Science
 Duke University
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• What: Using the N.C. 2012 precinct level vote counts, “re-run”
 election using randomly chosen congressional districts.
 • Why:
 •Show how variable the results are depending on districts
 • Give a benchmark showing the “True” expression of the
 people
 Not a method to generate districts.
 Will compare bipartisan commission results and other states this summer.
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Questions?
 Please submit them in the question box
 of the GoToWebinar taskbar.
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