

    

        


        
        
                        
                
            
                    


        
            	
                    J. Patrick Lucas
                
	
                    
                        Home
                    
                
	
                    
                        Comments
                    
                


        


        
    
    

    
        
            
                
                    
                                                    
    
        

        


        
            Page 1 - PLAINTIFF’S SUR-REPLY 51907-73250 1266189_3.DOCX\RMH/8/7/2015 Christopher L. Reive, OSB # 833058 E-mail:  [email protected] JORDAN RAMIS PC Attorneys at Law Two Centerpointe Dr 6 th Flr Lake Oswego OR 97035 Telephone: (503) 598-7070 Attorneys for Plaintiff Pacific III, LLC UNITED STATES DISTRICT COURT DISTRICT OF OREGON PORTLAND DIVISION PACIFIC III, LLC, an Oregon limited liability company, Plaintiff, v. WELLS FARGO BANK, N.A., Defendant. Case No. 3:15-cv-01026-MO PLAINTIFF’S SUR-REPLY IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT Having conceded within its reply that plaintiff’s claim is not barred by claim preclusion, defendant now argues, in the alternative, that plaintiff’s claim is barred by issue preclusion. Respectfully, defendant is again incorrect. Defendant’s new argument fails because (a) there are no state rules barring litigation of a federal CERCLA claim subsequent to the litigation of an analogous claim brought in a State of Oregon court, and (b) even if one assumes (incorrectly) that plaintiff’s claims in the state court proceedings raise issues identical to those plaintiff has alleged here, defendant’s reliance on Justice Burger’s concurring opinion in Marrese v. American Academy of Orthopedic Surgeons, Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 1 of 12 
        

    





                                            

                

            

        


        
            
                
                
                
            

            
                

                

                
                    
                     Match case
                     Limit results 1 per page
                    

                    
                    

                

            

        
    


    
        
                            
                    


        

            
                
                    

                    
                    
                

                
                    
                    1

12
                    
                

                
                    
                    100%
Actual Size
Fit Width
Fit Height
Fit Page
Automatic


                    
                


                
                
                    
                    Embed
                
                
            


        

        

    




        

            

        
            
                
                    
                        
                            Home
                        

                        
                                            


                    
                        PLAINTIFF’S SUR-REPLY IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

                        Aug 18, 2015

                        
                                                                                        Download
                                                        Report
                        


                        
                            Category:
                            
                                Environment
                            

                        


                                                    
                                Author:
                                J. Patrick Lucas
                            

                        

                        

                        
                    



                    

                                    

            




            
                
                    
                                                    Welcome
                        
                                                    
                                Comments
                            
                        
                                            




                                            
                            Welcome message from author

                            This document is posted to help you gain knowledge. Please leave a comment to let me know what you think about it! Share it to your friends and learn new things together.
                        

                    

                                            
                                                            
                            
                            

                        

                    

                                    

            

        


                    
                
                    
                        Transcript

                        
                            Page 1
                        

Page 1 - PLAINTIFF’S SUR-REPLY 51907-73250 1266189_3.DOCX\RMH/8/7/2015
 Christopher L. Reive, OSB # 833058 E-mail: [email protected] JORDAN RAMIS PC Attorneys at Law Two Centerpointe Dr 6th Flr Lake Oswego OR 97035 Telephone: (503) 598-7070
 Attorneys for Plaintiff Pacific III, LLC
 UNITED STATES DISTRICT COURT
 DISTRICT OF OREGON
 PORTLAND DIVISION
 PACIFIC III, LLC, an Oregon limited liability company, Plaintiff, v. WELLS FARGO BANK, N.A., Defendant.
 Case No. 3:15-cv-01026-MO PLAINTIFF’S SUR-REPLY IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT
 Having conceded within its reply that plaintiff’s claim is not barred by claim preclusion,
 defendant now argues, in the alternative, that plaintiff’s claim is barred by issue preclusion.
 Respectfully, defendant is again incorrect.
 Defendant’s new argument fails because (a) there are no state rules barring litigation of a
 federal CERCLA claim subsequent to the litigation of an analogous claim brought in a State of
 Oregon court, and (b) even if one assumes (incorrectly) that plaintiff’s claims in the state court
 proceedings raise issues identical to those plaintiff has alleged here, defendant’s reliance on
 Justice Burger’s concurring opinion in Marrese v. American Academy of Orthopedic Surgeons,
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 1 of 12
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 470 US 373 (1981) is misplaced because it fails to address the scope of the majority opinion in
 Marrese and consistent subsequent case law applying § 1738 to CERCLA proceedings in federal
 court.
 1. Applicable Standard.
 All justifiable inferences are to be drawn in favor of the non-moving party. Anderson v.
 Liberty Lobby, Inc., 106 S.Ct. 2505, 2513 (1986). The Anderson court elaborated: “Neither do
 we suggest that the trial courts should act other than with caution in granting summary judgment
 or that the trial court may not deny summary judgment in a case where there is reason to believe
 that the better course would be to proceeding to a full trial.” Id.
 2. The State Court Proceedings have no Preclusive Effect on the Plaintiff’s Federal Claim.
 Defendant cites to and selectively relies on the concurring opinion in Marrese. The issue
 in that case was: “ * * * whether a state court judgment may have preclusive effect on a federal
 antitrust claim that could not have been raised in the state proceeding * * * (where) federal
 antitrust claims are within the exclusive jurisdiction of the federal courts(.)” Marrese at 379.
 The Supreme Court held that the answer to that question rested within the full faith and credit
 statute, to wit: “state judicial proceedings ‘shall have the same full faith and credit in every court
 within the United States . . . as they have by law or usage in the court of such State . . . which
 they are taken.’ 28 U.S.C. § 1738.” Marrese at 380.
 The Court explained:
 The fact that petitioners’ antitrust claim is within the exclusive jurisdiction of the federal courts does not necessarily make § 1738 inapplicable to this case. Our decisions indicate that a state court judgment may in some circumstances have preclusive effect in a subsequent action within the exclusive jurisdiction of the federal courts. Without discussing § 1738, this Court has held that the issue preclusive effect of a state court judgment barred a subsequent patent suit that could not have been brought in state court. Becher v. Contoure Laboratories, Inc., 279 U.S. 388, 49 S.Ct. 356, 73 L.Ed. 752 (1929). Moreover, Kremer held that § 1738 applies to a claim of employment discrimination under Title VII of the Civil Rights Act of 1964, 78 Stat. 253, as
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 2 of 12
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 amended, 42 U.S.C. § 2000e et seq., although the Court expressly declined to decide whether Title VII claims can be brought only in federal courts. 456 U.S., at 479, n. 20, 102 S.Ct., at 1896, n. 20. Kremer implies that absent an exception to § 1738, state law determines at least the issue preclusive effect of a prior state judgment in a subsequent action involving a claim within the exclusive jurisdiction of the federal courts. More generally, Kremer indicates that § 1738 requires a federal court to look first to state preclusion law in determining the preclusive effects of a state court judgment. Cf. Haring v. Prosise, 462 U.S. 306, 314, and n. 8, 103 S.Ct. 2368, 2373, and n. 8, 76 L.Ed.2d 595 (1983); Smith, Full Faith and Credit and Section 1983: A Reappraisal, 63 N.C.L. Rev. 59, 110–111 (1984). The Court’s analysis in Kremer began with the finding that state law would in fact bar relitigation of the discrimination issue decided in the earlier state proceedings. 456 U.S., at 466–467, 102 S.Ct., at 1889–1890. That finding implied that the plaintiff could not relitigate the same issue in federal court unless some exception to § 1738 applied. Ibid. Kremer observed that “an exception to § 1738 will not be recognized unless a later statute contains an express or implied repeal.” Id., at 468, 102 S.Ct., at 1890; see also Allen v. McCurry, supra, 449 U.S., at 99, 101 S.Ct., at 417. Title VII does not expressly repeal § 1738, and the Court concluded that the statutory provisions and legislative history do not support a finding of implied repeal. 456 U.S., at 476, 102 S.Ct., at 1894. We conclude that the basic approach adopted in Kremer applies in a lawsuit involving a claim within the exclusive jurisdiction of the federal courts.
 Marrase at 380-390. (Emphasis added.)
 The Court then concluded:
 In this case the Court of Appeals should have first referred to Illinois law to determine the preclusive effect of the state judgment. Only if state law indicates that a particular claim or issue would be barred, is it necessary to determine if an exception to § 1738 should apply. Although for purposes of this case, we need not decide if such an exception exists for federal antitrust claims, we observe that the more general question is whether the concerns underlying a particular grant of exclusive jurisdiction justify a finding of an implied partial repeal of § 1738. Resolution of this question will depend on the particular federal statute as well as the nature of the claim or issue involved in the subsequent federal action. Our previous decisions indicate that the primary consideration must be the intent of Congress.
 Marrase at 386. (Emphasis added.)
 a. State rules do not bar relitigation of plaintiff’s CERCLA claim.
 There is no evidence of any Oregon law or legislative intent purporting to bar litigation of
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 3 of 12
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 a federal CERCLA claim. To the contrary, Oregon Superfund statutes repeatedly limit
 determinations of liability to only the State of Oregon’s claims, avoiding any reference,
 implicitly or otherwise, to federal claims or to the exclusion of the same. Although not a
 comprehensive list, the sample of provisions below confirm the limits of liability determinations
 under the Oregon Superfund to only state and not federal claims:
 ORS 465.325 (6)(b): A person who has resolved its liability to the state in an administrative or judicially approved settlement shall not be liable for claims for contribution regarding matters addressed in the settlement. . . . (Emphasis added.) ORS 465.325 (6)(c)(B): A person who has resolved its liability to the state for some or all of a removal or remedial action or for some or all of the costs of such action in an administrative or judicially approved settlement may seek contribution from any person who is not party to a settlement referred to in paragraph (b) of this subsection. (Emphasis added.) ORS 465.325(7)(a): In entering an agreement under this section, the director may provide any person subject to the agreement with a covenant not to sue concerning any liability to the State of Oregon under ORS 465.200 to 465.545 and 465.900, . . . (Emphasis added.) ORS 465.325(7)(b): The director shall provide a person with a covenant not to sue with respect to future liability to the State of Oregon under ORS 465.200 to 465.545 and 465.900 for a future release of a hazardous substance from a facility, and a person provided such covenant not to sue shall not be liable to the State of Oregon under ORS 465.255 . . . (Emphasis added.) ORS 465.325(7)(c): A covenant not to sue concerning future liability to the State of Oregon shall not take effect until the director certifies that the removal or remedial action has been completed in accordance with the requirements of subsection (10) of this section at the facility that is the subject of the covenant. (Emphasis added.)
 ORS 465.325(8)(e): A party who has resolved its liability to the state under this subsection shall not be liable for claims for contribution regarding matters addressed in the settlement. The settlement does not discharge any of the other potentially responsible persons unless its terms so provide, but it reduces the
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 4 of 12
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 potential liability of the others by the amount of the settlement. (Emphasis added.)
 Furthermore, ORS 465.480, which governs administration of insurance coverage for
 environmental claims, acknowledges on its face that federal and state claims are separate and
 may each occur regarding any particular site. In part, ORS 465.480(1)(b) defines “suit” or
 “lawsuit” to include, but not be limited to, “formal judicial proceedings, administrative
 proceedings and actions taken under Oregon or federal law, . . .” (Emphasis added.)
 Simply stated, the analogous federal and state statutes are not the same. They are
 structurally different in composition and content. Considering only those provisions addressing
 remedial action to clean up hazardous substances and identification of parties ultimately to be
 held liable for assuming such costs, consider the following differences:
 CERCLA
 Identification of Responsible Parties
 42 U.S.C. § 9607(a)
 STATE SUPERFUND
 Identification of Responsible Parties
 ORS 465.255(1)
 (1) the owner and operator of a vessel or a facility,
 Strict liability for remedial action costs for injury or destruction of natural resource; limited exclusions. (1) The following persons shall be strictly liable . . . for those remedial action costs incurred by the state or any other person that are attributable to or associated with a facility and for damages for injury to or destruction of any natural resources caused by a release:
 (2) any person who at the time of disposal of any hazardous substance owned or operated any facility at which such hazardous substances were disposed of,
 (a) Any owner or operator at or during the time of the acts or omissions that resulted in the release. (b) Any owner or operator who became the owner or operator after the time of the acts or omissions that resulted in the release, and who knew or reasonably should have known of the release when the person first became the owner or operator.
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 5 of 12
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 (3) any person who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous substances owned or possessed by such person, by any other party or entity, at any facility or incineration vessel owned or operated by another party or entity and containing such hazardous substances, and
 (c) Any owner or operator who obtained actual knowledge of the release at the facility during the time the person was the owner or operator of the facility and then subsequently transferred ownership or operation of the facility to another person without disclosing such knowledge. (d) Any person who, by any acts or omissions, caused, contributed to or exacerbated the release, unless the acts or omissions were in material compliance with applicable laws, standards, regulations, licenses or permits.
 (4) any person who accepts or accepted any hazardous substances for transport to disposal or treatment facilities, incineration vessels or sites selected by such person, from which there is a release, or a threatened release which causes the incurrence of response costs, of a hazardous substance, shall be liable for — (see below)
 (e) Any person who unlawfully hinders or delays entry to, investigation of or removal or remedial action at a facility.
 Parties Exempt from Liability
 42 U.S.C. § 9607(b)
 There shall be no liability under subsection (a) of this section for a person otherwise liable who can establish by a preponderance of the evidence that the release or threat of release of a hazardous substance and the damages resulting therefrom were caused solely by—
 Parties Exempt from Liability
 ORS 465.255(2)
 (2) Except as provided in subsection (1)(c) to (e) of this section and subsection (4) of this section, the following persons shall not be liable for remedial action costs incurred by the state or any other person that are attributable to or associated with a facility, or for damages for injury to or destruction of any natural resources caused by a release: (a) Any owner or operator who became the owner or operator after the time of the acts or omissions that resulted in a release, and who did not know and reasonably should not have known of the release when the person first became the owner or operator. (b) Any owner or operator if the release at the facility was caused solely by one or a combination of the following:
 (1) an act of God;
 (A) An act of God. “Act of God” means an unanticipated grave natural disaster or other natural phenomenon of an exceptional, inevitable and irresistible character, the effects of which could not have been prevented or
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 6 of 12
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 (2) an act of War; (3) an act or omission of a third
 party other than an employee or agent of the defendant, or than one whose act or omission occurs in connection with a contractual relationship, existing directly or indirectly, with the defendant (except where the sole contractual arrangement arises from a published tariff and acceptance for carriage by a common carrier by rail), if the defendant establishes by a preponderance of the evidence that (a) he exercised due care with respect to the hazardous substance concerned, taking into consideration the characteristics of such hazardous substance, in light of all relevant facts and circumstances, and (b) he took precautions against foreseeable acts or omission of any such third party and the consequences that could foreseeably result from such acts or omissions; or
 (4) any combination of the
 foregoing paragraphs.
 avoided by the exercise of due care or foresight. (B) An act of war. (C) Acts or omissions of a third party, other than an employee or agent of the person asserting this defense, or other than a person whose acts or omissions occur in connection with a contractual relationship, existing directly or indirectly, with the person asserting this defense. As used in this subparagraph, “contractual relationship” includes but is not limited to land contracts, deeds or other instruments transferring title or possession.
 Scope of Liability
 42 U.S.C. § 9607(a) (A) all costs of removal or remedial action incurred by the United States Government or a State or an Indian tribe not inconsistent with the national contingency plan; (B) any other necessary costs of response incurred by any other person consistent with the national contingency plan;
 Scope of Liability
 From ORS 465.255(1) set forth above The following persons shall be strictly liable for those remedial action costs incurred by the state or any other person that are attributable to or associated with a facility and for damages for injury to or destruction of any natural resources caused by a release:
 (C) damages for injury to, destruction of, or loss of natural resources, including the reasonable costs of assessing such injury, destruction, or loss resulting from such a release; and
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 7 of 12
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 (D) the costs of any health assessment or health effects study carried out under section 9604(i) of this title.
 This simple comparison of the relevant analogous federal and state provisions
 demonstrates that these statutes are anything but identical as they contemplate distinct
 determinations of liability and identification of responsible parties. As a result, separate issues
 may arise under plaintiff’s pursuit of its federal claim for cost recovery as compared to plaintiff’s
 prior pursuit of its state claim. A reason for this distinct and material difference in statutory
 construction, language, and content is described in the article entitled CERCLA’s Mistakes; 38
 Wm. & Mary L. Rev. 1405 (1997). The author, John Copeland Nagle, explains that shortly after
 its adoption CERCLA was viewed by the judiciary thus: “Judges now hope that ‘if they stare at
 CERCLA long enough, it will burn a coherent afterimage on the brain.’” Id., (citing Ohio ex rel.
 Brown v. Georgeoff, 562 F. Supp. 1300, 1310 n.12 (N.D. Ohio 1983). Between CERCLA’s
 adoption in December of 1980 by a lame duck Congress in response to the Love Canal
 discoveries1 and the much later adoption of the Oregon Superfund, CERCLA was widely viewed
 as “not a paradigm of clarity or precision. It has been criticized frequently for inartful drafting
 and numerous ambiguities attributable to its precipitous passage.” Rhodes v. County of
 Darlington, 833 F. Supp. 1163, 1174 (D.S.C. 1992)(quoting Artesian Water Co. v. New Castle
 County, 851 F. 2d 643, 648 (3rd Cir. 1988). The Oregon legislature had this recent experience
 before it when adopting its own version of Superfund legislation and the result is obvious. It is a
 fact that CERCLA was a guide to the state result, but it was not a template adopted wholesale
 and the differences are real.
 1 Id., at 1407, n.13
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 8 of 12
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 b. Treatment of Plaintiff’s claim in State Court.
 Plaintiff’s former claim before the Oregon Circuit Court was deemed by the trial judge to
 be grounded in contribution, not cost recovery. Therefore, although different from the question
 of whether the state possesses rules barring plaintiff’s federal claim if it were identical, in fact
 plaintiff’s federal cost recovery claim asserted herein is, and was viewed by the state court as,
 legally distinct. The state trial court incorrectly treated plaintiff as a potentially responsible
 person in the context of the state court proceedings. Plaintiff briefly addresses this issue here
 because defendant incorrectly implies in its Reply that plaintiff’s prior state claim presents issues
 identical to its current federal claim. Defendant’s Reply Memorandum (p. 2).
 It is undisputed that plaintiff had entered into a prospective purchaser agreement (“PPA”)
 with the Oregon DEQ prior to all claims arising herein, pursuant to which plaintiff cleaned up
 the PPA Site. Because, in order to be a PPA holder, a party cannot be a potentially responsible
 person (as defined under state law) or a potentially responsible or liable party (as defined under
 CERCLA), plaintiff’s sole remedy to secure reimbursement of clean up costs is to pursue a cost
 recovery claim. ORS 465.327(1)(a); 42 U.S.C. § 101(40) and § 107(r). As a PPA holder,
 plaintiff does not possess a contribution claim under federal law. In the state court proceedings,
 plaintiff incorrectly alleged that it was entitled to cost recovery as a potentially responsible
 person and not as a PPA holder. Plaintiff’s state claim was subsequently dismissed for failing to
 state a claim upon which relief could be granted.2
 2 Defendant’s Reply Memorandum does not declare the grounds for dismissal of the claim. Plaintiff’s recollection is that the trial court’s rationale was entirely verbal and the matter was dismissed for reasons that plaintiff was deemed a PRP. Plaintiff has requested a copy of the state court’s transcript of argument and the ruling. If that transcript is inconsistent with this statement, plaintiff will promptly inform the Court.
 Case 3:15-cv-01026-MO Document 17 Filed 08/07/15 Page 9 of 12

Page 10
                        

Page 10 - PLAINTIFF’S SUR-REPLY 51907-73250 1266189_3.DOCX\RMH/8/7/2015
 In this proceeding, plaintiff has filed a federal claim as PPA holder and therefore not as a
 potentially responsible or liable party. As a result, and regardless of the material distinctions
 between the respective state and federal Superfund statutes, plaintiff’s federal cost recovery
 claim raises issues separate and distinct from the prior state claim as it was considered by the
 court in that action.
 c. In the alternative, even if state preclusion laws purport to bar relitigation of CERCLA claims, an exception to § 1738 applies.
 Because there is no evidence of Oregon legislative intent to bar plaintiff’s federal cost
 recovery claim through its prior pursuit of a state claim, Marrase declares that this court’s
 inquiry should end. However, even if one assumes a state law declaring such intent, an
 exception to § 1738 to permit plaintiff’s cost recovery applies.
 In 1988, the issue of whether there existed an exception to § 1738 to CERCLA claims
 was squarely addressed in T & E Industries, Inc. v. Safety Light Corp., 680 F.Supp. 696 (New
 Jersey 1988). That District Court, expressly recognizing the rules set forth in Marrase, agreed
 that “a federal court is compelled to apply the claim and issue preclusion law of the forum state
 in which the prior judgment was rendered.” T & E at 701. Again, recognizing the rules set forth
 in Kremer v. Chemical Construction Corp., 456 U.S. 461 (1982), cited by Marrase, the District
 Court further found: “Kremer indicated that while 28 U.S.C. § 1738 requires a federal court to
 look first to state preclusion law in determining the preclusive effect of a state court judgment,
 even if the state law would bar relitigation, an exception to § 1738 might be found.” 456 U.S. at
 468, 102 S. Ct. at 1890. However, an exception to § 1738 will not be recognized unless ‘a later
 statue contains an express or implied repeal.’ Id.” T & E at 701-702.
 The District Court indeed found such an exception in CERCLA, holding: “While
 CERCLA does not expressly repeal § 1738, the statutory provisions and legislative history infer
 support for finding a partial implied repealer.” T & E at 702. In further opposition, the
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 defendant in T & E urged the District Court, just as defendant does here, to instead follow Justice
 Burger’s concurring opinion in Marrase. T & E at 702. In response, the District Court held:
 This Court, however, takes direction from the majority opinion, specifically fn. 3 on page 383, 105 S.Ct. at page 1333, fn. 3, which in addressing the Chief Justice’s concurring opinion noted that “although a particular state’s preclusion principles conceivably could support a rule similar to that proposed by the Chief Justice, ... where state preclusion rules do not indicate that a claim is barred, we do not believe that federal courts should fashion a federal rule to preclude a claim that could not have been raised in the state proceedings.” (Emphasis added.)
 CONCLUSION
 Plaintiff has not found and defendant has not cited us to any Oregon preclusion rule
 purporting to bar plaintiff’s pursuit of its federal cost recovery claim. Regardless, and under this
 circumstance, this court should follow the lead of the New Jersey District Court and find the
 exception to the full faith and credit statute, § 1738, to allow plaintiff to pursue its CERCLA
 claim herein. For these reasons, defendant’s motion for summary judgment should be denied.
 Dated this 7th day of August, 2015.
 JORDAN RAMIS PC By: s/ Christopher L. Reive
 CHRISTOPHER L. REIVE OSB # 833058 Two Centerpointe Dr 6th Flr Lake Oswego OR 97035 Telephone: (503) 598-7070 [email protected] Attorney(s) for Plaintiff Pacific III, LLC
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 CERTIFICATE OF SERVICE
 I hereby certify that on the date shown below, I served a true and correct copy of the
 foregoing PLAINTIFF’S SUR-REPLY on:
 Stephen G. Leatham Heurlin, Potter, Jahn, Leatham, Holtmann & Stoker PO Box 611 Vancouver WA 98666-0611 Facsimile: (360) 750-7548 E-mail: [email protected]
 Attorneys for Defendant Wells Fargo Bank, N.A.
 by first class mail, postage prepaid.
 by hand delivery.
 by facsimile transmission.
 by facsimile transmission and first class mail, postage prepaid.
 by electronic transmission.
 X by electronic transmission and first class mail, postage prepaid.
 DATED: August 7, 2015.
 s/ Christopher L. Reive Christopher L. Reive, OSB # 833058 Attorneys for Plaintiff Pacific III, LLC
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