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Episode 5889A New Prima Facie?
 It is a period of civil court confusion. Plaintiff’s prima facie case is uncertain among the five boroughs.
 Insurance carriers have managed to eliminate plaintiff’s ultimate weapon, THE NOTICE TO ADMIT, in the Second
 Department.
 Meanwhile, the Appellate Term Second Department continues to expand plaintiff’s prima facie case.
 A small band of rebel Plaintiff’s race back to their offices with plans to save their clients and restore freedom to the
 galaxy…
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“No Fault Fairyland”
 • In Rizz Management, Inc. v. Kemper Insurance Company, 4 Misc.3d 1005(A) (N.Y. City Civ. Ct. 2004), the Honorable Bernice Siegal described no-fault insurance litigation as a “fairyland” where “the rules of the court and the Civil Practice Laws and Rules seem not to apply.”
 • Eight years later, it is more true than ever...
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Plaintiff’s prima facie case was once so easy…
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A Long Time Ago in a Courtroom Far, Far, Away…
 • Plaintiff’s prima facie case could be accomplished in two words:– Submission– Overdue
 • New York & Presbyt. Hosp. v Allstate Ins. Co., 295 A.D.2d 412 (2nd Dept. 2002); St. Luke's Roosevelt Hosp. v American Tr. Ins. Co., 1 A.D.3d 498 (2nd Dept. 2003); St. Luke's Roosevelt Hosp. v Allstate Ins. Co., 303 A.D.2d 743 (2nd Dept. 2003); Mary Immaculate Hospital v. Allstate Ins. Co., 5 A.D.3d 742 (2nd Dept. 2004); Nyack Hospital v. Metropolitan Property and Cas. Ins. Co., 16 A.D.3d 564 (2nd Dept. 2005). New York and Presbyterian Hospital v. Countrywide Ins. Co., 2007 N.Y. Slip. Op. 07675 (2nd Dept. 2007); Westchester Medical Center v. State Farm Mut. Auto Ins. Co., 2007 N.Y. Slip. Op. 07690 (2nd Dept. 2007).
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The Appellate Term Strikes Back
 • Uncertainty and Inconsistency• Split Between the First Department and
 Second Department– Has the Second Department expanded
 plaintiff’s prima facie case in medical supply cases?
 – Has the Second Department expanded plaintiff’s prima facie case in regard to denial of claim form?
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Prima Facie in The First Department
 • Plaintiff’s prima facie case remains to be submission of the bill and overdue.
 • How can plaintiff establish their prima facie case in the First Department?– Witness Testimony– Interrogatory Responses– Notice to Admit
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Witness Testimony
 • The owner or corporate officer of the plaintiff medical provider can be used to establish plaintiff’s prima facie case.
 • An employee of the plaintiff medical provider can be used to establish plaintiff’s prima facie case.
 • A third party biller can be used to establish plaintiff’s prima facie case.
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Interrogatory Responses• A formal judicial admission is an act of a party done during the
 course of litigation – which dispenses with the production of evidence by conceding – the truth of the facts. See generally, Richardson on Evidence §8-215 (Farrell, 11th Ed. 1995) (Emphasis added).
 • A a formal judicial admission is not evidence, but rather, takes the place of evidence. Id.; See also, Wigmore, Evidence §1058. Therefore, formal judicial admissions are conclusive of the facts admitted. Id.
 • A verified answer to interrogatories constitutes a formal judicial admission against such party. See generally, Fair Price Medical Supply, Inc. v. St. Paul Travelers Insurance Company, 2007 N.Y. Slip Op. 27173 (App. Term 1st Dept. 2007); Bigelow v. Acands,Inc., 196 A.D.2d 436 (1st Dept. 1993); United Bank Limited v. Cambridge Sporting Goods Corp., 41 N.Y.2d 254 (1976).
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In Fair Price Medical Supply, Inc. v. St. Paul Travelers Insurance Company, 2007 N.Y. Slip Op. 27173 (App. Term 1st Dept. 2007) the
 Appellate Term First Department, held:
 In response to plaintiff's interrogatories, defendant insurer admitted that it received the no-fault claims at issue and made partial payment on the claims. Inasmuch as defendant's verified answers to the interrogatories constituted admissions of a party, which are admissible as evidence (see Bigelow v Acands, Inc., 196 AD2d 436 [1993]), defendant may not now be heard to argue that plaintiff failed to submit proof that the claims had been mailed and received, and that they were overdue (see Mary Immaculate Hosp. v Allstate Ins. Co., 5 AD3d 742 [2004]). To the extent that Empire State Psychological Servs. v Travelers Ins. Co., 13 Misc 3d 131(A)(2006) supports a contrary conclusion, we decline to follow it. Id. (Emphasis added.)
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Notice to Admit
 • A notice to admit is a “statutory admission,” which is an admission of facts upon notice. See generally, Richardson on Evidence §8-215 (Farrell, 11th Ed. 1995).
 • A party served with a notice to admit shall be deemed to have admitted to the statements contained therein unless within twenty (20) days after the receipt of such notice to admit the party serves a sworn statement either: 1) Admitting to the statements contained in the notice to admit; 2) denying the statements contained in the notice to admit; or 3) setting forth in detail the reason why the party cannot truthfully admit or deny such facts. See generally, CPLR 3123(a).
 • The notice to admit cannot be used for matters that are “hotly contested” or “go to the heart of the matter.” For example, a notice to admit could not be used to establish receipt of the bill if the defense at issue is the bill was never received.
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In Central Nassau Diagnostic Imaging, P.C. v. GEICO, 28 Misc.3d 24 (App. Term 1st Dept. 2010), the Appellate Term held:
 Here, defendant was served with a notice to admit requesting it to admit a few straightforward, relevant facts which it knew or could have ascertained upon reasonable inquiry—whether the two bills attached to the notice were “true and accurate” copies of the bills received by defendant, and that defendant had not paid those bills. The facts on which plaintiff sought admissions were clear-cut and easily provable (see Marine Midland Bank v. Custer, 97 A.D.2d 974, 974, 468 N.Y.S.2d 793 [1983] ); plaintiff did not seek admissions as to legal conclusions or on scientific or technical information (see Villa, supra; Berg v. Flower Fifth Ave. Hosp., 102 A.D.2d 760, 476 N.Y.S.2d 895 [1984] ). That these facts were material to plaintiff's prima facie case and determinative of its claim do not preclude them from being deemed admitted by defendant
 http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1985104259

Page 14
                        

Prima Facie in The Second Department
 • Plaintiff must establish the bill was submitted and overdue.
 • However, the bill must be admitted into evidence under the business records exception to the hearsay rule. See, Dan Medical, P.C. v. New York Central Mutual Fire Ins. Co., 14 Misc.3d 44 (App. Term 2nd and 11th Jud. Dists.
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In, Dan Medical, P.C. v. New York Central Mutual Fire Ins. Co., 14 Misc.3d 44 (App. Term 2nd and 11th Jud. Dists. 2006), the Appellate
 Term held:
 The affidavit submitted by plaintiff's “corporate officer” failed to demonstrate that he possessed sufficient personal knowledge of plaintiff's office practices and procedures so as to lay a foundation for the admission of the annexed documents as business records ( see CPLR 4518; Hefte v. Bellin, 137 A.D.2d 406, 408, 524 N.Y.S.2d 42 [1988][“In order to lay the foundation for the doctor's business record (the party seeking admission of the record), was required to call a witness with personal knowledge of the doctor's business practices and procedures”]; Dayanim v. Unis, 171 A.D.2d 579, 567 N.Y.S.2d 673 [1991]; Midborough Acupuncture, P.C. v. New York Cent. Mut. Fire Ins. Co., 13 Misc.3d 132(A), 2006 N.Y. Slip Op. 51879(U), 2006 WL 2829993 [App. Term, 2d & 11th Jud. Dists.] [affirmation by an attorney who lacked personal knowledge was insufficient to lay a foundation for a determination that his clients' documents were admissible as business records] ).
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Witness Testimony
 • The owner or corporate officer of the plaintiff medical provider can be used to establish plaintiff’s prima facie case ONLY if they can satisfy the requirements of CPLR 4518.
 • An employee of the plaintiff medical provider can be used to establish plaintiff’s prima facie case ONLY if they can satisfy the requirements of CPLR 4518.
 • A third party biller can be used to establish plaintiff’s prima facie case ONLY if they can satisfy the requirements of CPLR 4518.
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Prima Facie in The Second Department
 NOTICE TO ADMIT
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In Bajaj v. General Assur. Co., 18 Misc.3d 28 (N.Y. App. Term 2nd and 11th Jud. Dists. 2007), the Appellate Term Second Department held:
 However, to the extent that defendant may have admitted, pursuant to CPLR 3123, the genuineness of the claim denial form, it did not thereby concede the admissibility of the provider's claim form as a business record, pursuant to CPLR 4518, so as to constitute proof of the “act, transaction, occurrence or event” set forth therein, including, but not limited to, the dates of service, the services rendered and the charges therefor ( see Midborough Acupuncture, P.C. v. New York Cent. Mut. Fire Ins. Co., 13 Misc.3d 132(A), 2006 N.Y. Slip Op. 51879[U], supra ). Similarly, even had defendant admitted, pursuant to CPLR 3123, the genuineness of the provider's claim form which it received, this would not concede the facts set forth on the claim form with respect to the dates of service, the services rendered and the charges therefor. The admission would serve only to acknowledge that this was the claim form that it received.

Page 19
                        

Prima Facie in The Second Department
 INTERROGATORIES
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In Empire State Psychological Servcs. P.C. v. Travelers Ins. Co., 13 Misc.3d 131 (N.Y. App. Term 2nd and 11th Jud. Dists. 2006), the Appellate
 Term Second Department held:
 Plaintiff rested its case without calling any witnesses. As its only proof, plaintiff offered into evidence, without objection, defendant's *2 response to a written interrogatory which established only that defendant received from plaintiff several bills on a given date, and that defendant timely denied these bills on the ground of the absence of medical necessity for the health care services provided. As a matter of law, plaintiff failed to establish the fact and the amount of the loss sustained and that payment of no-fault benefits was overdue by proof that it submitted to defendant “prescribed statutory billing forms” (Mary Immaculate Hosp. v Allstate Ins. Co., 5 AD3d 742, 742 [2004]; seeAmaze Med. Supply v Eagle Ins. Co., 2 Misc 3d 128[A], 2003 NY Slip Op 51701[U] [App Term, 2d & 11th Jud Dists]) or its substantial equivalent (11 NYCRR 65-3.5 [f]). Accordingly, plaintiff failed to make out a prima facie case.
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Give Me Some Truth
 • The Appellate Term Second Department rejection of the Notice to Admit, Interrogatory responses and the need to comply with CPLR 4518 is rooted in its requirement the bills need to be submitted for the truth of the matter asserted.
 • However, the New York Court of Appeals has held that if you don’t raise it in a denial – the truth doesn’t matter.
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The (Fair) Price of Inconsistency
 • In Fair Price Medical Supply, Inc. v. St. Paul Travelers Insurance Company, 10 N.Y.3d 556 (2008), the New York Court of Appeals held that an allegation of “billing fraud” must be raised in a timely denial of claim form.
 • Therefore, absent a timely denial the “dates of service, the services rendered and the charges therefor” required to be proven by the Appellate Term Second Department are irrelevant.
 • Under Fair Price the bills do not have to be offered for the truth of the matter asserted. The plaintiff need only prove a bill was submitted – the contents of the bill are irrelevant in regard to plaintiff’s prima facie.
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The DME Exception• Recently, the Appellate Terms Second Department
 expanded plaintiff’s prima facie case for DME providers by requiring plaintiff to prove the supplies at issue were actually delivered.
 • “The billing records submitted by plaintiff in support of its motion for summary judgment do not assert that the supplies at issue had been delivered to plaintiff's assignor. Nor did plaintiff's affiant state that he had delivered the supplies to plaintiff's assignor. Indeed, he stated that it is his general practice to either (1) deliver his supplies directly to the eligible injured person or to (2) deliver them to the prescribing healthcare providers for subsequent delivery to the eligible injured person. He did not specify in his affidavit which method of delivery was used in this case.” 
 • What about Fair Price?
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Fair Price DistinguishedWe note that the holding in Fair Price Med. Supply Corp. v Travelers Indem. Co. (10 NY3d 556 [2008]) does not impact our decision in this case because, in that case, the issue of whether the plaintiff had made out a prima facie case was not dealt with by either the Appellate Division (42 AD3d 277 [2007]) or the Court of Appeals (10 NY3d 556).The Court of Appeals held that a defense that the billed-for services or supplies were never provided is precluded if the insurer fails to timely deny the claim, and both courts limited their discussions to the preclusion issue. Here, we are asked to consider whether plaintiff's moving papers made out a prima facie case in the first instance so as to even shift the burden to defendant to raise a non-precluded defense (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853 [1985]), and we conclude that they did not.
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The New Prima Facie Case
 • Plaintiff must establish:– The bill was submitted by laying a foundation pursuant to CPLR
 4518 (Hospitals may be exempt from this element);– The bill is overdue; AND– the claims were not denied within 30 days or that the basis for
 the denials was conclusory, vague or had no merit as a matter of law.
 • Standard has only been applied in summary judgment cases. Westchester Medical Center v. Progressive Casualty Ins. Co., 89 AD3d 1081 (2nd Dept. 2011).
 • Only applies in the Second Department
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The Moral of the Story
 SECOND DEPARTMENT
 (unless you have a Unitrin case)
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