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Secured Credit Outline
 PART ONE: THE CREDITOR DEBTOR RELATIONSHIP
 CHAPTER 1: CREDITOR’S REMEDIES UNDER STATE LAW
 Assignment 1: Remedies of Unsecured Creditors under State LawA. Who is an unsecured creditor (USC)? - any creditor who did not contract for
 secured status or is not granted secured status by law; a creditor who does not have security for a loan
 B. How do unsecured creditors compel payment?1. Not allowed to use self-help to just take back property – even if the debtor
 bought the property with the creditor’s money; the creditor may be subject to theft charges or conversion if attempts to repossesses through self-help
 2. Instead, USCs have to file a complaint in court, win a judgment, find debtor property to attach to the judgment, get a write of execution from the court, present the writ to the sheriff, get the sheriff to levy on the property
 3. Where do you get info on assets available for seizure? Public records, credit reports, just ask people who know or deal with the debtor
 4. What discovery questions could you ask to discover assets? – ask about how the debtors customers paid; how business was done with suppliers?; made personal loans?; been involved in lawsuits? Been injured by a 3rd party? Have another job with wages coming in? Govt benefits? Payments from securities? Deposits with a landlord? Insurance reimbursements coming in?
 5. Vitale v. Hotel California – this case illustrates how difficult it is for an unsecured creditor to collect on judgment for default on a debt
 i. Facts: P gets a judgment against D, gets a write of execution for personal property and money held by a bar owned by D; sheriff attempts twice to collect some of the money and assets but only gets a small portion of the judgment and then refuses to collect more; P sues sheriff for amercement
 ii. Holding: The sheriff did have a duty to levy on the writ of execution and is liable to P for failure to levy
 iii. Analysis: Even with a judgment in hand, it is oftentimes extremely difficult for a USC to collect on a debt. Think how much time and money was expended trying to compel this sheriff to levy on this debt as well as the remoteness of the likelihood that the attempts to collect would ever be successful given the ability of the debtor to move or hide assets and money
 C. Limitations on Compelling Payment
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1. Problems associated with trying to collect debti. The sheriff may not cooperate
 ii. The process might cost more than the value of the debtiii. Risk of error – may seize property of a third party and be liable for
 conversioniv. Ability of debtor to move funds and assets to thwart collection
 attempts – there are laws preventing this, but invoking them is difficult and expensive
 v. Tedious and expensive discovery process 2. Exemption statutes – many states have statutes that exempt certain types of
 assets from being seized by USCs; may include specific values of homesteads, bank account funds, personal property, vehicles, business assets etc. – these statutes are designed to keep debtors from becoming destitute
 3. What are some other ways to compel payment?i. Go to a 3rd party that owes your debtor money and get them to pay
 you – you need a sheriff for thisii. You could threaten to report your debtor to a credit agency
 iii. You could threaten a lawsuit – only works if the debtor doesn’t really know much about his rights and the legal process
 iv. A creditor worried about default could negotiate for a secured interest in return for shaving interest off the loan or reducing the principal
 4. Note that creditors have the leverage at the time of loan disbursement, but debtors often have it at the time of default since possession is 9/10th of the law – a shrew debtor in default could use this leverage to negotiate to take money off of the debt if they actually do want to pay at some point
 Assignment 2: Security and ForeclosureIntro
 Security Agreement – agreement that creates or provides for a security interest (Bankruptcy Code §101(50))
 Security Interest – any lien created by agreement [between debtor and creditor] (Bankruptcy Code §101(51)
 Lien – a charge against or an interest in property to secure payment of a debt or performance of an obligation (Bankruptcy Code §101(37)
 A. The Necessity of Foreclosure1. Why does the law permit a debtor to grant one creditor collection rights
 that are superior to those of another?
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i. Historically, people have created security interests through various means, so the law needs to recognize them if people are going to do them
 ii. The economic justification is that the nonsecured interests are bargained for with higher interest and the security interest is bargained for in exchange for lower interest rates – Littwin says that the available empirical evidence doesn’t necessarily support this assertion
 iii. Another justification is the policy of broadening access to credit – many debtors would not be able to obtain the loans they need to expand their business without putting up some sort of security for it
 2. The Creech, Debord, and Davenport hypothetical – Parties can use everyday conventions of sale and option to purchase to construct security interests
 i. Creech loans Debord $100 in exchange for the deed to Blackacre, worth $500; Creech gives Debord an option to purchase Blackacre back for $100 in the future; thus creating a security interest
 ii. Debord fails to come up with the money in time for the option and Creech keeps Blackacre
 iii. The chancery court would award Debord an equitable right of redemption to purchase Blackacre back in spite of the option expiring
 iv. The problem this creates is that when Creech takes properties in the future that have a right of redemption, the uncertainty of whether the debtor will exercise the right of redemption makes the property of little or no use to Creech since he doesn’t know if he will be able to keep it
 v. Foreclosure procedures arose out of the need to “foreclose” upon a debtor’s right of redemption so that the creditor can make economic use out of the foreclosed property
 B. Transactions Intended as Security – as illustrated in the Creech hypo, parties and their lawyers can use any number of existing legal forms to create types of security interests that may be unanticipated by lawmakers and so the current law is this: Regardless of the form in which the parties choose to cast their deal, if the deal creates a security interest, the court will treat it as such
 1. UCC §9-109(a)(1) – Except as otherwise provided in subsections (c) and (d), this article applies to: (1) a transaction, regardless of its form, that creates a security interest in personal property or fixtures by contract
 2. Basile v. Erhal Holding Corporationi. Facts: E loaned B the money to buy a home and E held the deed to the
 home but agreed not to record the deed as long as B continued to make payments under the loan agreement. B defaulted and E
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recorded the deed. B motions to exercise right of redemption and trial court denies.
 ii. Holding: Reversed. A deed conveying real property, although absolute on its face, will be considered to be a mortgage when the instrument is executed as security for a debt.
 iii. Analysis: This case illustrates that it doesn’t matter how the parties dress up the agreement. If the agreement creates a security interest by making the retention of property conditional on the payment of a debt, then it will be treated as a security agreement.
 3. Conditional Sales – UCC §2-401(1) provides that “any retention or reservation by the seller of the title (property) in goods shipped or delivered to the buyer is limited in effect to a reservation of a security interest.” — this means that if you agree to sell someone your car in the future provided they make payments over a period of time, that creates a security interest
 4. Leases intended as security interests UCC §1-203 pg. 25i. Generally, if the term of the lease extends for the entire remaining
 economic life of the collateral, this creates a security interest because the effect is identical to the economic effect of a sale with a security interest back for the purchase price
 ii. A lease is actually a security interest if the consideration that the lessee is to pay the lessor for the right to possession is an obligation for the term of the lease and is not subject to termination by the lessee and:
 a) The original term of the lease is equal to or greater than the remaining economic life of the goods;
 b) The lessee is bound to renew the lease for the remaining economic life of the goods or is bound to become the owner of the goods;
 c) The lessee has an option to renew the lease for the remaining economic life of the goods for no additional consideration or nominal consideration upon compliance with the lease agreement or
 d) The lessee has an option to become the owner of the goods for no additional consideration or for nominal additional consideration
 5. Sales of accounts receivable (referred to as simply “accounts in §9-102(a)(2)i. Two ways to do this:
 a) Sell the account receivable at a discount1) Ex. Sell $1 million account for $950k
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b) Use the account as collateral to borrow funds (creating a secured interest)
 1) Ex. Borrow $950k against $1 million account for $50k in interest
 ii. These two are in substance the same, but there is a difference between a true sale of the account and a secured interest in the account and the difference is who bears the risk that some or all of the accounts will not be collected?
 a) If the purchasing party bears the risk, it is a true sale, but if the selling party bears the risk through recourse for inability to collect on the accounts, then a security interest has been created
 b) The right of recourse usually means that if the buyer can’t collect on the accounts, the seller will buy the account back for the initial sale price and this is in substance a secured loan, but the courts are divided on whether or not to recognize this and it just varies by jurisdiction
 iii. Article 9 Treatment §9-109(a)(3) pg. 77 “This article applies to . . . a sale of accounts” as well as “a security interest in accounts.” – see comment 4 on pg. 78 — A9 does not ignore this distinction in all circumstances and sometimes the courts must still distinguish the two
 6. Asset Securitization – to “securitize” an asset is to divide ownership of its value into large numbers of identical shares and accounts are the most frequently securitized
 i. The owner of the account, the “originator” sells it to a “special purpose vehicle” which is usually a trust and SPV issues the securities
 ii. If the sale of the accounts is with recourse, then the SPV is actually a lender and a security interest has been created
 C. Foreclosure Procedure1. Judicial foreclosure – means that the foreclosure is accomplished by the
 entry of a court orderi. Creditor files action against debtor, P establishes entitlement to
 foreclosure, court enters a final judgment of foreclosure, court sets a date for foreclosure sale, sheriff sells collateral, collects proceeds, and applies them to payment of the secured debt
 ii. Usually, debtor remains in possession until the sale is confirmed by the court
 iii. After sale, if the debtor resists, buyer gets a writ of assistance or possession and the sheriff will remove the debtor by force
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iv. Note that there are many technicalities that debtor will challenge and they will often file frivolous motions to delay foreclosure proceedings
 a) this creates a huge waste problem and some states have elected to give a grace period in lieu of the right to file these motions
 b) But some states mandate waiting periods in addition to the right to file the motions that delay the process even further if the debtor tries to fight
 c) In the book example, Mr. Davet was able to successfully delay foreclosure in litigation for 11 years
 v. Deed in lieu of foreclosure – if there are no other liens or interests in the collateral, the debtor can simply transfer the property to the creditor – how does this affect redemption?
 a) This eliminates the risk of a deficiency judgmentb) Sometimes creditors will persuade the debtor to surrender the
 property by offering an additional sum of money to buy the equity of redemption
 2. Real Property Power of Sale Foreclosurei. About 25 states allow this as an option for a quicker, simpler method
 of foreclosureii. A “power of sale” is included in the security agreement where the
 mortgage or a “deed of trust” will be held in trust by the creditor or a third party. In the event of default, the trustee can sell the property and pay the loan from the proceeds of sale
 iii. There is still foreclosure procedure in these states, but it is simpler as in CA where the creditor can file in the public records, a notice setting forth the nature of the debtor’s default and the creditor’s election to sell the property. If the debtor does not cure the default in 90 days, the creditor can advertise for 20 days and sell the property
 3. UCC Foreclosure by Salei. §9-610(a) After default, the creditor may sell, lease, license, or
 otherwise dispose of any or all of the collateralii. §9-623 The sale or disposition itself forecloses the debtor’s right to
 redeem the propertyiii. §9-617(a) It also extinguishes the creditor’s security interest in the
 collateral and transfers to the purchaser all of the debtor’s rights in the collateral
 iv. §9-601(a) Alternatively, if the creditor so chooses, it may foreclose by any available judicial procedure
 4. Notes from class discussion of problem seti. A security interest in property trumps the state exemption law

Page 7
                        

Assignment 3: Repossession of CollateralA. The Importance of Possession Pending Foreclosure
 1. For SCs: I. debtor does not have incentives to preserve and maintain the property
 and may even want to destroy it out of spiteII. use of the collateral pending foreclosure may have substantial
 economic valueIII. Debtor possession may mean that the property is difficult or
 impossible for prospective purchasers to evaluate2. For Debtors: obvious – families evicted from their homes, businesses not
 able to use vital machinery3. Strategic Value
 I. Creditor can use threat of repossession to force changes in the relationship, ie higher interest
 II. Debtor can use ability to retain possession for a long time as leverage in post-default negotiations
 B. The Right to Possession Pending Foreclosure—Personal Property1. §9-609 gives the secured party the right to take possession immediately on
 defaultI. The SC can use self-help if it can do so without a breach of the peace
 II. If the debtor resists, the SC must get a court order and use the sheriff2. The writ of replevin is the court order that directs the sheriff to take
 possession and give the property to the SCI. SC must file a civil action against debtor
 II. Creditor may move for immediate possession pending the outcome of the case
 III. Usually the creditor may obtain possession within two or three weeksIV. The creditor may then sell the collateral in a commercially reasonable
 manner §9-6103. Del’s Big Saver Foods v. Carpenter Cook (W.D. Wisc. 1985) – court holds
 that P received due process before the repossession of their business even though they had no notice of the repossession or even that a replevin action had been filed; this is not unusual in replevin cases
 C. The Article 9 Right to Self-Help Repossession1. The duty to refrain from breach of the peace during repossession is
 nondelegable, making the secured creditors liable for the consequences of illegal repossessions by their independent contractors
 2. §9-609(a)(2) gives the creditor the option to leave “equipment” temporarily in the possession of the debtor but render it unusable
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D. The Limits of Self-Help: Breach of the Peace1. The UCC permits self-help repossession only if the secured creditor can
 repossess without breach of the peace §9-609(b)(2)—much litigation turns on what constitutes a breach of the peace
 2. Salisbury Livestock Co. v. Colorado Central Credit Union (Wyo. 1990) – holding that while a trespass is not necessarily a breach of the peace, a reasonable jury could conclude that committing trespass in order to repossess could constitute a breach of the peace if the time and manner of trespass are unreasonable so that it may trigger a breach of the peace. Also the court says that a lack of confrontation does not necessarily mean that there was not a breach of the peace.
 3. Other holdings on breach of the peace are listed on pgs. 47-49 of the casebook
 E. Self-Help Against Accounts as Collateral1. §9-607 allows an SC who knows the identity of the account debtor to send
 them written notices to pay directly to the SC instead of the debtor2. §9-406(a) – the account debtor who receives such a notice can discharge its
 obligation only by paying the secured party3. §9-406(c) – an account debtor who is concerned whether the person sending
 the notice is actually entitled to the money can request proof of the assignment
 4. Marine National Bank v. Airco – the bank had sent a demand letter to Airco who proceeded to pay the debtor instead of the bank anyway and the bank won a judgment against Airco for this
 F. The Right to Possession Pending Foreclosure—Real Property1. The Debtor’s Right to Possession during Foreclosure
 I. The general rule is that mortgagees never become entitled to possession of mortgaged real property
 II. The debtor remains in possession until the court forecloses the debtor’s equity of redemption and the sheriff sells the property
 2. Appointment of a ReceiverI. While the foreclosure case is pending, any interested party can apply
 for the appointment of a receiver to preserve the value of the collateral
 II. The receiver will be an officer of the court with fiduciary obligations to all who have an interest in the property. He or she will have the right to collect the rents and use the money to maintain the building, as well as the authority to rent them out as necessary
 III. Courts rarely appoint receivers unless the terms of the mortgages provide for such appointments. Even in that case the creditor must
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show that under the circumstances of the case, that foreclosure alone is an inadequate remedy and the decision to appoint a receiver is in the sound discretion of the court.
 3. Assignment of RentsI. Some mortgages have a clause where the debtor assigns the rents
 from the property as additional security, giving the mortgagee the right to collect the rents directly from the tenants
 II. Like appointing a receiver, this is functionally equivalent to taking possession and so some courts are reluctant to give effect to the assignment of rents clause
 Assignment 4: Judicial Sale and Deficiency §9-601(a)(1) allows for judicial foreclosure of A9 security interests, but this
 remedy is seldom used More common is the sale procedure commonly employed from §§9-619(a)&(b)A. Strict Foreclosure
 1. A strict foreclosure does not require a sale of the collateral2. “Contract for deed” or “installment land contract” – a contract for the sale
 of real property that provides for the payment of the purchase price in installments with the deed to be delivered after the last installment is paid
 3. If the debtor defaults, the debtor’s interest in the property is forfeited and the title goes to the seller without any foreclosure sale
 B. Foreclosure Sale Procedure1. Redemption – during the foreclosure process, up until the time of the sale,
 the debtor has the right to redeem the property by paying the full amount due under the mortgage, including interest and attorney’s fees
 2. Statutory rights of redemption are freely transferable—Some courts make the price of redemption the price paid at the sale while others make it so the redeeming assignee takes the property subject to the lien causing the sale, and all subordinate liens
 C. Problems with Foreclosure Sale Procedure1. Sometimes, the price at sale is so low that the debtor will bring a lawsuit to
 ask the court to set aside the foreclosure sale2. Armstrong v. Csurilla (N.M. 1991)
 I. holding that prices in the 10-40% of FMV range call for special scrutiny to determine if additional circumstances produce an inequitable result
 II. Two tests:1. If the inadequacy of price is so gross as to shock the conscience
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2. Circumstances exist that would make it inequitable to allow the sale to stand
 3. 5 reasons that foreclosure sales prices are lowI. The sales are poorly advertised
 II. Prospective buyers are given little opportunity to inspect the property before the bidding and they must accept the property “as is”
 III. Caveat emptor applies regarding the state of the titleIV. It is difficult for the prospective buyer to obtain information about the
 propertyV. The buyer may be unable to use the property until the statutory
 redemption period expiresD. Antideficiency Statutes
 1. These statutes either prohibit the court from granting deficiency judgments in particular circumstances, give the court the discretion to refuse to grant them, or limit the amount of the deficiencies to be granted
 2. The most common type credits the debtor for the FMV of the property even if the property brings a lower price at the foreclosure sale
 E. Credit bidding at judicial sales1. Foreclosure sales generally allow the foreclosing creditor to bid on credit
 up to the amount of the debt2. High credit bids have several advantages:
 I. Minimizes likelihood that court will set aside the saleII. Minimizes likelihood that debtor will redeem (sale price as
 redemption price is the majority rule)III. Bidding up the sale price (if the creditor loses it recovers the amount
 of the debt)
 Assignment 5: Article 9 Sale and Deficiency The requirement that the collateral be offered for sale as part of the personal
 property foreclosure process cannot be waived or varied in the initial lending contract §§9-602(7) and (10), 9-620
 A. Acceptance of Collateral1. §9-620 provides that after a default has occurred, the debtor can consent to
 the secured party retaining the collateral in full or in partial satisfaction of the obligation it secures
 2. §9-620(c)(2) implies consent if the secured party sends the debtor a proposal for retention of the collateral in full satisfaction of the debt and does not receive a notification of objection to the proposal within 20 days
 3. The right to consent is subject to four conditions:
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I. There must be no objection from others holding liens against the collateral §9-620(a)(2)
 II. Acceptance in partial satisfaction is not permitted a consumer transaction §9-620(g)
 III. If the collateral is in consumer goods, the debtor can consent in writing or by silence, to strict foreclosure only after repossession §9-620(a)
 IV. Strict foreclosure is not permitted if the debtor has paid 60 percent of the cash price of consumer goods purchased on credit or 60 percent of the loan against other consumer goods
 a. the debtor may waive this right after default, but this kind of waiver requires a writing §§9-620(a)(4) and (e), 9-624(b)
 b. Note that there is no protection for a consumer who has paid less than 60% of the loan
 B. Sale Procedure under Article 91. §9-610 governs the procedure for sale of the collateral2. The biggest difference from real estate foreclosure is that the SC, not a
 public figure, conducts the sale and distributes the proceeds3. The foreclosing creditor has a duty to the debtor to choose a procedure for
 sale that is commercially reasonable—“every aspect of the disposition, including the method, manner, time, place, and terms must be commercially reasonable” §9-610(b)
 4. §9-611(c)(1) requires the creditor to give the debtor prior notice of the sale5. §9-623 incorporates the common law right to redeem and redemption is
 accomplished by paying the full amount of the debt, including the secured creditor’s attorney’s fees and expenses of sale—the right to redeem is completely extinguished at the moment of sale
 6. Debtor’s right to set aside the sale is more constricted under A9I. If the sale was commercially unreasonable, the debtor’s only remedy
 is to sue the creditor for damages §9-617(b)—the good faith purchases can buy with confidence that it will not lose its bargain because the sale is set aside
 II. If, the collateral is consumer goods, the debtor has the right to recover a statutory penalty §9-625(c)(2)
 7. Sales under A9 are governed by these procedures regardless of whether the creditor used judicial replevin or self-help to possess the collateral
 8. Antideficiency statutes – §9-615(d) states the rule that the obligor on a secured debt is liable for any deficiency remaining after application of the sale proceeds—two antideficiency statutes limit the rule:
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I. §9-615(f) applies when the SC buys the collateral at the sale – in calculating the deficiency, the amount that would have been realized in a complying sale to a 3rd party is treated as if it were the actual sales price
 II. §9-626(a)(3) applies when the sale does not comply with the requirements of A9 – in calculating the deficiency, the amount that would have been realized in a complying sale is treated as if it were the actual sale price
 C. Problems with Article 9 Sale Procedure – debtors commonly defend actions for deficiency by asserting that (1) the creditor retained the collateral instead of conducting a sale, (2)that the creditor did not give proper notice of the sale, or (3) that the creditor conducted the sale in a manner that was not commercially reasonable
 1. Failure to sell the collateralI. §9-610(a) says that the SC may sell the collateral but there is no
 requirement of saleII. Two issues:
 a. Did the SC accept collateral without the debtor’s consent? §9-620(a)(1). If so, the court could award damages for noncompliance §9-625(a) and (b)
 b. Was the secured party proceeding to sell the collateral in a commercially reasonable manner?
 i. Decline in value of the collateral while in the possession of the SC does not alone entitle the debtor to a remedy
 ii. However, if the SC’s delay in selling is commercially unreasonable, the SC’s deficiency will be limited to the amount that would have been left owing if the sale had been commercially reasonable §9-626(a)
 2. The requirement of notice of saleI. §9-611 requires that the secured party send notice to the debtor,
 guarantors, and some lienorsII. The failure to give the notice does not invalidate the sale, but it is a
 defect that can have the effect of reducing the amount of the deficiency the secured party can recover or, as the following case illustrates, eliminating the deficiency altogether
 III. In re Downing (Bankr. W.D. Mo. 2002) – holding that the failure to inform the debtor as to the type of sale that would be conducted of his BMW precluded the recovery of a deficiency judgment because Missouri law requires strict compliance with the notice provisions of A9 in order to collect on a deficiency judgment
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3. The Requirement of a Commercially Reasonable SaleI. The “commercially reasonable” standard in §9-610(b) is deliberately
 vague—the purpose is to bring the knowledge and ingenuity of the secured party to bear in determining a reasonable way to dispose of the particular kind of collateral
 II. Ordinarily the commercially reasonable method of disposition is the method that reasonable owners of the particular type of property would use when their own money is at stake
 III. Chavers v. Frazier (Bankr. M.D. Tenn. 1989)a. a close factual inquiry is generally used when commercial
 reasonableness is challenged as the following case illustratesb. Failure to procure the best price for collateral does not in and of
 itself make a sale commercially unreasonable §9-627(a) and reasonableness is primarily assessed by the procedures employed
 IV. If the SC fails to give notice of sale or to conduct the sale in a commercially reasonable manner, there is a rebuttable presumption that the value of the collateral was at least equal to the amount of the debt §9-626(a)(4)
 a. The SC can only recover a deficiency by rebutting this presumption by proving that the collateral was worth something less than the amount of the debt—the SC will then be entitled to the difference
 b. The overall effect is that the court must determine the value of the collateral §§9-626(a)(3) and (4)
 c. Article 9 has an exception for consumer contracts, leaving the courts to resolve the consequences of a failure to abide by the requirements of an A9 sale §9-626(b)
 i. The majority hold that there is a rebuttable presumption that the value of the collateral was at least equal to the amount of the debt, with the consequence that if the consumer objects, the court ends up determining what the sale price should have been
 ii. A substantial minority hold that any significant irregularity in the sale procedure is sufficient to deny the deficiency altogether
 iii.
 Assignment 6: Bankruptcy and the Automatic Stay
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A. The Federal Bankruptcy System – the US Con give Congress power to establish “uniform laws on the subject of bankruptcy throughout the US” – US Const. Art. I §8
 1. Under the supremacy doctrine, federal bankruptcy law supersedes state collection law
 2. Once a bankruptcy process has begun, Federal law, not state law controlsB. Filing a Bankruptcy Case
 1. Can be initiated by either the debtor or creditor, but often the debtor is forced to file by the creditor
 2. Two things that happen at the instant of filingi. Bankruptcy estate that contains all of the property of the debtor is
 created automatically §541ii. A stay against any collection activities from creditors is automatically
 imposed — purpose is to create breathing room for the debtor 362(a)3. The debtor will not pay prepetition debts and prepetition debtors cannot
 make any attempt to collect until the case is resolved4. Chapter 7 – the debtor surrenders all of the debtor’s non-exempt assets to a
 bankruptcy trustee, and receives a discharge of all of the debtor’s dischargeable debt
 i. In most states, exempt property is the same as listed under the state exemption laws
 ii. In some states, the debtor is permitted to choose between those state law exemptions and the list of exemptions contained in Bankruptcy Code §522(d)
 iii. Secured creditorsa) Are entitled to repossess their collateral unless the debtors
 redeems it for cash or “reaffirms” all or part of the debt in a side deal with the creditor – reaffirmation deals must be disclosed to the court and are highly regulated – 524(c)
 b) Corporate and partnership debtors cannot get a discharge in Chapter 7
 5. Chapter 11i. Debtor almost always remains in possession of the property of the
 estate during the pendency of the caseii. The debtor proposes a restructuring plan to reduce the amount owing,
 to reschedule repayment, or bothiii. Creditors can vote no, but the court can still “cramdown” the plan
 against the creditorsiv. If the plan is confirmed, the debtor’s obligations under the plan
 replace the prepetition obligations under state law
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v. Individuals may also file under chapter 116. Chapter 13
 i. Only available to individual debtors whose unsecured debts are less than $337,000 and whose secured debrs are less than about $1 million
 ii. Debtor proposes a plan to pay all disposable income, if any, to unsecured creditors over a period of 3 to 5 years if the debtor’s income is below the state median or 5 years if income is above the state median
 iii. Value of the proposal must be at least as great as the amount of the dividend the creditors would have received in Chapter 7
 C. Stopping Creditor’s Collection Activities – the stay1. USCs can file their claims, but they have few other specific rights and the
 process is largely a collective and passive process of all the USCsi. All the USCs share pro rata, whatever is paid to USCs as a whole from
 the estate2. Stay violation – courts take it seriously and may award damages against
 creditors who violate the stay §362(k)3. The purpose of the say is to lock up the assets for an accurate count and to
 give the debtor some breathing room4. The stay is “applicable to all entities” against “any act” to collect a
 prepetition debt §362(a)5. With regard to unsecured creditors, the automatic stay generally remains in
 effect until the conclusion of the case §362(c) 1 and 2 – best course is to file a proof of claim and hope for the best while expecting the worst
 D. Lifting the stay for Secured Creditors1. Note that USCs have only the right to share pro rata in whatever is left
 after paying the secured creditors and the expenses of the bankruptcy case2. SCs can proceed individually and they retain their liens and may be able to
 get the stay lifted3. Grounds for lifting the stay §362(d)(1 and 2)
 i. The court must always lift the stay if the trustee or debtor does not provide the creditor with adequate protection.
 ii. Even if the trustee or creditor provides adequate protection the court must still lift the stay if:
 a) There is no equity in the collateral that the trustee or debtor might realize for unsecured creditors and
 b) The collateral is not necessary to an effective organization
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4. Adequate protection – the debtor must protect the secured creditor against loss as a result of the delay in foreclosure that is caused by the stay or the stay must be lifted §326(d)(1)
 5. Cushion of equity – if the collateral is worth more than the loan amount, this is an equity cushion; factors for determining how large the equity cushion should be in order to protect the creditor include:
 i. The nature of the factors that might change the collateralii. The volatility of the market in which the creditor might have to sell it,
 andiii. The rate at which the secured debt is likely to increase in amount
 6. In re Craddock-Terry Shoe Corporation – Bankr. W.D. VA. 1988i. Cs secured a loan to D with D’s customer mailing list. The value of the
 list was declining rapidly and had already declined by a substantial amount
 ii. The Cs moved to lift the stay, and the court refused, but they persuaded the court that they were not adequately protected by the interest and so the court forced the D to either provide protection or forfeit the collateral
 7. High Priority for secured creditors – A stay is automatically terminated unless, within 30 days after a secured creditor moves to lift it, the court enters an order continuing it in effect §362(e) — 60 days if the debtor is an individual
 8. SCs can move to lift the stay at any time and there is no res judicata for this because circumstances are subject to change with regard to the collateral
 E. Strategic Uses of Stay Litigation1. The effect of an order lifting or modifying a stay differs greatly depending
 on the nature of the collateral and the importance of the collateral to the debtor’s business or life
 2. A secured creditor’s ability to lift a stay can give them tremendous leverage over the debtor, and could allow them to virtually run a company – Example: McLouth’s creditors kept extending the deadline for taking possession of the company’s essential assets and they were able to force the CEO to resign as a result of their leverage
 F. Problems (issues and relevant code sections)1. §362(a) – contains the automatic stay provision: creditor can’t do any more
 collection efforts, can’t even mail a bill; bans collection efforts against both the debtor and the trustee—creditor has to file a proof of claim and wait for the BRcourt
 i. Ignorancy of the bankruptcy is a defense
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ii. The stay is very broad to give the debtor breathing room and to let the court count all the assets for the BRplan
 2. 362(b) – there are 20something exceptions to the automatic stay3. §501 – creditor should file a proof of claim4. §362(c)(1 & 2) – the stay is in force until the property is no longer part of
 the estate5. §541 – defines what property belongs in the estate6. §362(d) – the stay-lifting provision; 1 and 2 are the two main provisions, we
 will seldom use 3 and much less 47. If collateral is uninsured, like the boat in problem 6.5, that is an excellent
 argument for lack of adequate protection; the court can force the debtor to get insurance
 Assignment 7: The Treatment of Secured Credit in BankruptcyA. The Vocabulary of Bankruptcy Claims
 1. Debt – refers to the debt, in whatever amount, as it exists under nonbankruptcy law
 2. Discharge – a discharge of debt permanently enjoins the creditor from attempting collect it §524(a)(2)
 3. Nonrecourse – means that it cannot be enforced against the debtor; a discharged debt is nonrecourse
 4. Security interest – includes article 9 security interests, liens, mortgages, and deeds of trust §101(51)
 5. Lien – security interests and all other secured statuses §101(37)6. Claim – the amount of the debt owed (actually owed, not merely “claimed”
 by the creditor) to the creditor under nonbankruptcy law at the time the bankruptcy case is filed §101(5) and (12)
 7. Allowed – only claims that are allowed are eligible to share in the distributions made in the bankruptcy case; §502(b) contains a list of the kinds of claims that are not allowed, but the difference between a “claim” and an “allowed claim” are often so slight that the words are used interchangeably
 B. The Claims Process – the bankruptcy (BR) system determines through the claims process the §502 amounts of all creditor’s claims—the amounts those creditors were owed under nonbr law—and separates the claims into classes based on the priorities to which they are entitled and other factors
 1. The creditor files a one-page form called a proof of claim, describing the debt and stating that it remains outstanding §501(a)
 2. If the claim is based on a written contract or other document, the document must be attached
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3. If no one objects, the claim is deemed “allowed”4. Chapter 11 Cases – the debtor files a list of its creditors with the amounts
 owing to each i. if the debt appears on the schedules and the creditor does not dispute
 the amount, the creditor does not need to file a proof of claim §1111(a)
 ii. whether the debtor retains possession of the property does not turn on whether the money is owed so there is no incentive for the debtor to raise disputes
 iii. the debtor will only end up paying a small percentage of most of the amounts so neither side is really inclined to hotly contest the amounts
 5. The court has the power to resolve a dispute of a claim by estimating the amount and move on §502(C)
 6. If the debtor outside BR, had a legal defense to payment, the BR estate will have the same defense §558
 7. BR law gives some groups of USCs priority over others §507(a), but generally all but the taxing authorities share proceeds pro rata
 C. Calculating the amount of an unsecured claim1. The amount of an unsecured claim in bankruptcy is essentially the amount
 owed on the debt under nonbankruptcy law as of the moment the petition is filed §502(b)
 2. Attorney’s fees – if the security contract provides for the debtor to pay the attorneys fees or other fees, those amount are included provided that they were incurred prior to the time the petition was filed §502(b)(1)
 3. USCs do not get interest accrued after the filing of the petition §502(b)(2)4. each USC is entitled to a pro rata share of a fixed pool of assets regardless
 of their contractual interest ratesD. Payments on unsecured claims – the vast majority of USCs face discharge of all or
 a substantial portion of their outstanding debt with no payment or, at best, nominal payment, but there are many cases where the USCs get substantial or full recovery
 E. Calculating the amount of a secured claim1. First, determine the amount owing under nonBR law under §5022. Second, bifurcate the claim as required under BR code §506(a)(1)
 i. The claim of a secured creditor can be a secured claim only to the extent of the value of the collateral
 ii. The remainder of the creditor’s claim is an unsecured claimiii. If the value of the collateral is less than the §502 amount, you divide
 the claim so the the amount equal to the value of the collateral is secured and the rest is an unsecured claim for the deficiency
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3. Next, determine whether the creditor is entitled to accrue postpetition interest, attorney’s fees, or costs on its claim - §506(b) entitles an SC to accrue postfiling interest, attorney’s fees and costs when 3 conditions are met:
 i. The attorneys fees and costs must be “reasonable”ii. Payment of the attorneys fees and costs by the debtor must be
 “provided for under the agreement or state statute under which the claim arose”
 iii. Interest, attorneys fees, and costs can be accrued only to the extent that the value of the collateral exceeds the amount of the claim secured by it (“oversecured,” “undersecured” means the collateral is worth less than the claim)
 F. Selling the collateral – under the supervision of the court, the Chapter 7 trustee sells the property in whatever manner the trustee thinks will maximize the net proceeds
 1. When the trustee liquidates the property of the estate, the trustee ordinarily sells only the debtor’s equity in property subject to a security interest because that is all the estate has succeeded to under §541(a) – this is accomplished by making the sale “subject to” the secured creditor’s lien
 i. Example: a $50k boat with a $40k lien is sold for $10k subject to the lien; the $10k would be distributed to unsecured creditors §726(a)
 ii. This type of sale would terminate the automatic stay with regard to the boat §362(c)(1)
 2. Abandonment – the trustee can abandon property of the estate and ownership reverts back to the debtor if the property is burdensome or of inconsequential value to the estate—this usually occurs if the property is worth less than the lien on it because, for example, it would be hard to find a buyer for a $35k boat with a $40k lien on it
 G. Who pays the expense of sale by the trustee?1. §506(c) authorizes a trustee who has incurred “reasonable, necessary costs
 and expenses of preserving, or disposing of” property securing an allowed secured claim to recover them from the property
 2. Does the trustee deduct the costs and expense from the SC’s share or the debtor’s share or a little from both? §506(c) is ambiguous on this: the trustee has a right to deduct from the proceeds “to the extent of any benefit to [the secured creditor].” That is, trustee cannot deduct anything from the proceeds of sale unless there is a benefit to the SC from the expense.
 3. Benefit in comparison to what? Selling through a broker instead of without? – the court in In re The Wine Boutique, Inc. answered this question: “Had Twin City lifted the stay and taken possession of the realty and the
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personalty, it would have had to sell same and pay its broker a commission also—the court compares what actually happened with what would have happened if the stay had been lifted and the secured creditor had dealt with the problem on its own.
 i. Note that the SC does not benefit when there is equity in the property because under state law the SC could just add the costs of foreclosure to the amount of its secured debt and still recover the entire proceeds of the sale
 ii. The bottom line here is that a trustee’s sale of an undersecured creditor’s collateral will ordinarily benefit the creditor and be deducted from its recovery, but the trustee’s sale of property when the debt is sufficiently over secured will not
 H. Chapter 11 and Chapter 13 Reorganizations1. The debtor typically seeks to keep the collateral and to continue using it2. The debtor’s plan may be to reduce the amount of the secured debt, to
 reschedule payment over a longer period of time or both3. The confirmation of a corporate debtor’s Ch 11 plan discharges the old
 secured debts and payment schedules and substitutes new ones §1141(d)(1)(a)
 4. The plan must specify that the creditor retain its lien under §1129(b)(2)(A)(i)(I), but after confirmation, the lien secures only the new debt
 5. Cramdown – when the court approves a plan over the creditor’s objections6. Individual debtors – the discharge occurs only after the debtor completes all
 the payments under the plan §1141(d)(5) and 1328(a)7. What is the “fair and equitable” standard for determining the minimum
 repayment that the court will consider fair and equitable? The minimums are basically the same under both Ch 11 and Ch 13. Compare §1129(b)(2)(A) and §1325(a)(5)—Under these section, unless the SC accepts the plan, the debtor must either:
 i. Surrender the collateral to the SC in satisfaction of the secured claim, or
 ii. Distribute to the creditor, on account of the secured claim, property with a value as of the effective date of the plan that is not less than the amount of the allowed secured claim—this is essentially a 3-step process:
 1. Determine the amount of the allowed secured claim2. Determine the value of the proposed distribution3. Determine that the latter is at least equal to the former
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8. Valuing future payments – It is not sufficient that the payments total the amount of the allowed secured claim. They must take into account the time value of money
 i. A plan needs to have a promise of future payments that will have a present value, as of the effective date of the plan of at least the amount of the secured claim
 ii. This means that if you have a $100 secured claim, the amount of future payments needs to pay the creditor $100 plus the interest at the market rate from the effective date of the plan
 iii. Market rate of interest is ambiguous and the question is to which market should the court look to fulfill the objectives of the BRcode provisions regarding cramdown? That was the question in Till v. SCS Credit Corporation
 iv. Till v. SCS Credit Corporation (US 2004) – SCOTUS decides the rule is that the rate of interest that creditors get from the start of the bankruptcy plan is the prime rate plus a risk rate that the court assigns based on the facts surrounding the collateral, generally referred to as “prime plus”
 I. Problems (relevant code sections and issues)1. §502
 i. USCs only get interest up to the date of the filing of the petition—no reason to favor creditors with higher interest rates
 ii. lawyers fees are only included if they are provided for in the contractiii. SCs get interest during the bankruptcy and it is the default contract
 interest rate2. §506(b) – interest and fees can’t push the claim over the value of the
 collateral because that is the amount that the claim is secured for; after that, the claim will be unsecured and USCs don’t get to accrue interest during bankruptcy
 3. Three periods in a bankruptcy casei. Contract interest before filing – Article 9 applies
 ii. Contract interest during bankruptcyiii. Prime Plus after plan is in force – article 9 enforces the new plan
 imposed by the bankruptcy court
 Assignment 8: Formalities for AttachmentIntro – security interests under A9 or real estate law are both created by contract between creditor and debtor
 A. A Prototypical Secured Transaction – not much worth noting; just read through for a good example of a transaction – pg. 131
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B. Formalities for Article 9 Security Interest - §9-203(b) lists 3 formalities required for the creation of a security interest enforceable against the debtor: (1) either the collateral must be in the possession of the secured creditor or the debtor must have “authenticated a security agreement which contains a description of the collateral”; (2) Value must have been given; (3) the debtor must have rights in the collateral—only when all 3 of these have been met does the security interest attach to the collateral and become enforceable against the debtor – §9-203(a & b)
 1. Possession or Authenticate Security Agreementi. 2 different kinds of security agreements under A9 (§9-102(69)):
 1. Authenticated Records – a signed writing2. Taking possession of the goods pursuant to creating a security
 interest (like pawn shops)—this is relatively rareii. Authenticated Records is the more common form of security
 agreement1. Debtor signs a security agreement containing a description of
 the obligations secured and other rights and obligations of the parties pursuant to §9-203(b)(3)(A) & §9-102(a)(7)
 iii. Electronic Security agreements - §9-102(a)(69) allows a third kind of security agreement to be inscribed on some medium on which it can be stored and from which it can be retrieved; it must be “authenticated” by “processing it” with the intention to identify the authenticator and “adopt or accept” the record §9-102(a)(7)(B)
 iv. In re Schwalb (BR Nev. 2006)1. Facts: Ms. Schwalb pawned her vehicle, leaving the title with
 the pawnbroker. The pawn ticket said “you are giving a security interest in the [vehicle].
 2. Issue: Was this phrase on the ticket enough to create a security agreement given that it included a description of the collateral?
 3. Holding: The insistence on formal words of grant or transfer is inconsistent with the structure and intent of article 9. Whenever possible, effect should be given to the parties’ intent. Ms. Schwalb acknowledged and adopted the act it described—giving a security interest.
 v. In re Ace Lumber Supply, Inc. (BR Montana 1989)1. Facts: No other documents other than the UCC-1 financing
 statement were signed by the debtor as part of the loan transaction
 2. Issue: Did the debtor execute a security agreement?
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3. Holding: Although the composite document rule is available in Montana, the law does not allow only a financing statement signed by the debtor to satisfy §9-203(b)(3)(A). “While there are no magic words which create security interest there must be language in the instrument which “leads to the logical conclusion that it was the intention of the parties that a security interest be created.”
 vi. The Composite Document Rule1. was referenced in “Ace”: “When the parties have neglected to
 sign a separate security agreement, [the better view] is to look at the transaction as a whole in order to determine if there is a writing, or writings, signed by the debtor describing the collateral which demonstrates an intent to create a security interest in collateral”
 2. Also in Longtree, pg. 142: “The majority rule appears to be that so long as the documents express some internal connection with one another, they may be read together for the purposes of including the collateral described in the 2nd document within the security agreement’s umbrella
 vii. Case outcomes are not predictable with regard to sufficiency of the writings: some courts allow the composite document rule and others are more strict
 viii. What if the secured party completes the description of the collateral after the debtor signs the security agreement? Courts are again divided on this
 1. In re Hewn (BR Wisc 1976) held that the WI UCC did not allow this
 2. In re Blundell (D. Kan. 1978) & In re Allen (ED Ill 1975) came to the opposite conclusion
 3. §9-203(b)(3) – specifically says that the debtor must have “authenticated a security agreement that provides a description of the collateral”; seems to indicate that the description of collateral should be in the agreement at the time the agreement is authenticated, but the language isn’t entirely clear
 2. Value has been given – security interest is not enforceable until “value has been given.” §9-203(b)(1)
 i. Value – defined so broadly in §1-204, pg. 27, that the requirement is virtually always met in a commercial transaction; the creditor will typically have lent money, sold property to the debtor on credit, or
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promised to do one or the other in reliance on the debtor’s grant of a security interest
 ii. Past consideration – included in the definition of value in §1-204(2): “a person gives value for rights if he acquires them . . .as security for a pre-existing debt”
 iii. If the creditor really didn’t give value, this won’t lead to litigation anyway b/c the creditor will not have been harmed—however, it may matter when the SC gave value because that determines when the security interest attached (this to be covered in detail later)
 3. The debtor has rights in the collateral §9-203(b)(2) – court have read three significant subtexts into this rule:
 i. 1st – If the debtor owns a limited interest in property and grants a security interest in the property, the security interest will generally attach to only that limited interest. Comment 6 to §9-203
 ii. 2nd – some owners who acquired their rights in property by fraud have the power to transfer to bona fide purchasers ownership rights they themselves do not have §2-403 (to be covered later in the course)
 iii. 3rd – the time at which the interest becomes enforceable; like if a buyer grants a security interest in what he is buying before the transaction has been completed
 4. Formalities for Real Estate Mortgagesi. Most states require that the mortgage be in writing and signed by the
 debtor in the presence of one or more witnessesii. Some require the additional step of notarization
 iii. Overall, it is a formal process with excessive adherence to details
 Assignment 9: What Collateral and Obligations Are Covered?A. Interpreting Security Agreements
 1. Debtor against Creditori. A security agreement is, among other things, a contract between
 debtor and creditor §9-102(a)(73)ii. The rules that govern the interpretation of contracts generally apply
 to security agreements as well §9-201(a), 1-201, & 1-205 – generally the court will try to determine the intention of the parties as objectively expressed in the written security agreement
 2. Creditor Against Third Partyi. Security agreements bind 3rd parties, see §9-201(a)
 ii. Often, the secured party takes collateral that the other creditors were counting on for collection
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iii. The courts are likely to interpret the contracts more literally than in accord with the intention of the debtor and secured party
 3. Interpreting descriptions of Collaterali. Article 9 defines many types of collateral in 9-102(a) such as:
 1. Accounts (2)2. Equipment (33)3. Inventory (48)4. Instruments (47)5. Consumer goods (23)6. General intangibles (42)
 ii. When parties use one of these terms in a security agreement, the courts generally (but not always) give the term its Article 9 definition rather than its common meaning—the authors of the book think this is a bad approach and that courts should assign the meaning to the words that the parties intended
 B. Sufficiency of Description: Article 9 Security Agreements1. In re Shirel (BR Oklahoma 2000)
 i. Facts: The credit card application contained a statement that the creditor will have a security interest in “all merchandise” purchased with the card. The creditor is attempting to repossess a refrigerator purchased with the card.
 ii. Issue: Was “all merchandise” a sufficient description of the collateral?iii. Holding: No, “An adhesion contract is construed against the party
 who drafted it. ‘All merchandise’ is, too imprecise and is not a descriptor.
 1. It is understandable for a creditor to desire one catchall phrase . . . [but this ignores] one of the primary reasons for creating a security agreement, which is to give notice to a third party.”
 2. No reasonable third party would understand that a security interest was created in the refrigerator by merely looking to the description itself of “all merchandise”
 2. In the commercial context, courts have generally construed the description requirement more liberally—§9-108(b)(3) specifically authorizes descriptions that identify the collateral using categories such as “inventory, equipment, and accounts”
 i. Courts will still enforce even though a third party looking at these contracts would probably have no clue what was included
 ii. Descriptions that use terms of art that would have no meaning to most third parties may also be upheld within the commercial context—ex: the ASCS Farm Serial Numbers
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3. §9-108(c) provides that “A description of collateral as ‘all the debtor’s assets’ or ‘all the debtor’s personal property’ or using words of similar import does not reasonably identify collateral.”—the policy behind this is that it would make it too easy to grant a security interest in all of one’s property without realizing one was doing so
 C. Describing After-Acquired Property1. After-acquired property is a term used to refer to property that a debtor
 acquires after the security agreement is authenticated or the security interest is otherwise created
 2. The concept is crucial to the position of the SC when dealing with assets, such as accounts that disappear and are replaced with new accounts
 3. §9-204(a) validates provisions in security agreements that extend the description of collateral to after-acquired property
 4. Article 9 deems after-acquired property clauses ineffective with respect to two kinds of collateral:
 i. Consumer goods that the debtor acquires more than 10 days after the secured party gives value
 ii. Commercial tort claims5. Stoumbos v. Kilimnik (9th Cir. 1993)
 i. Facts: The TC determined that the description of the collateral was the equivalent of “inventory and equipment.” The agreement did use “after acquired” language with respect to accounts receivable. The trustee sued Kilimnik for return of the after-acquired inventory and equipment.
 ii. Issue: Where a creditor acquires a security interest in inventory, should the court find that this interest automatically extends to after-acquired inventory and equipment?
 iii. Holding: The majority rule is that since inventory is constantly changing, and no creditor could reasonably agree to be secured by an asset that would vanish in a short time in the normal course of business, no express language is required to apply the interest to after-acquired inventory.
 1. There is contrary authority out there though requiring this to be spelled out.
 2. The SA in this case said “inventory. . . on hand at May 1, 1982 and so this agreement does not apply to after-acquired
 3. There is no automatic interest in after-acquired equipmentiv. Conclusion: K’s security interest was limited to equipment and
 inventory owned by AAM on May 1, 1982.v. Analysis
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1. “Majority” was put in quotes, because the analysis is very fact-intensive
 2. The intention of the parties is supposed to ultimately control6. After-acquired clauses are not unusual when creditors take interests in
 broad categories of collateral such as equipment, farm products, or general intangibles
 D. What obligations are secured?1. Virtually any obligation can be secured if the parties make their intentions
 clear, and no particular form is required as long as the intentions of the parties are apparent
 2. Future advance – when a future advance comes into existence as the result of an additional extension of credit by the secured creditor; §9-204(C) allows future advances
 3. Dragnet clauses – an agreement that purports to secure every obligation to the secured creditor of any kind that may come into existence in the future; allowed by §9-204
 4. Security agreements usually provide that, in the event of default, the debtor will pay the creditor’s attorneys fees and other expenses of collection – these provisions are considered valid
 E. Real Estate Mortgages1. This is a separate body of law, but the rules are very similar to A92. The description in a mortgage must describe the land sufficiently to identify
 it, but the description may be so vague as to render the mortgage void. But if the description is merely ambiguous, parol evidence may be used to explain its meaning.
 3. Permanent building become part of the real estate as do fixtures
 Assignment 10: Proceeds, Products, and Other Value-Tracing ConceptsIntro – items of collateral may go through transformations that take them outside the description of collateral in the security agreement
 When the parties anticipate such transformations, they usually choose to have the security interest continue in the collateral as it changes form or, if the debtor disposes of it to a third party, to have the security interest attach to whatever the debtor receives in return
 By giving its secured creditor an interest that “floats” from one item to another as the value is transferred, transformations in value become less threatening to the secured creditor
 This is often accomplished with express language that covers all forms the collateral is likely to take
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However, SCs cannot always anticipate the transformations that collateral might undergo
 Value-tracing is what is used to solve this problem, and the common concepts of value-tracing include: proceeds, products, rents, profits, and offspring
 A. Proceeds1. Definition
 i. §9-102(a)(64) – Proceeds mean the following property:1. (A) Whatever is acquired upon the sale, lease, license,
 exchange, or other disposition of collateral;2. (B) Whatever is collected on, or distributed on account of,
 collateral;3. (C) Rights arising out of collateral—note that this provision is
 new and can be used to argue that virtually any property linked to the collateral in any way is “proceeds”
 4. (D) To the extent of the value of collateral, claims arising out of the loss, nonconformity, or interference with the use of, defects or infringement of rights in, or damage to, the collateral; or
 5. (E) to the extent of the value of collateral and to the extent payable to the debtor or the secured party, insurance payable by reason of the loss or nonconformity of, defects or infringement of rights in, or damage to, the collateral
 ii. In re Wiersma (BR Idaho 2002) 1. Facts: through the negligence of an electrician, the debtor’s
 dairy cows were subjected to electrical shocks and became sick or died and the debtors settle the suit for $2.5 million
 2. Holding: The debtor’s claims against the electrician “arose out of” the collateral
 3. Analysis: Demonstrates that it doesn’t matter whether the settlement paid was for damage to the collateral or for other damages; it was all proceeds simply because it “arose out of” the collateral
 iii. The rules of proceeds gives creditors more than they would get under a strict value-tracing scheme—ex: a bank finances the inventory of a furniture store that buys a couch wholesale for $500 and sells it for $1,000; the $1,000 could be considered proceeds—typically the value of proceeds exceeds the value of the collateral that can be traced into them
 iv. However, in cases where the value of the collateral disposed of is small in relation to what is received, courts ignore the disposition of
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the collateral and hold that none of the property received is proceeds—ex: courts have held that a corn crop is not proceeds of the seed because the main cost wrapped up in the corn is the labor in growing it and the machinery required to do this
 v. Court may infer that parties desired for a security interest to follow the value of the collateral even if the inference is not express
 1. ex: McLemore case: debtor corn grower participated in govt. program where grower was paid not to cultivate corn on his land; the court held that the PIK payments were proceeds of the crops that were never planted saying that participation in the program “disposes” of the debtor’s corn crop by precluding their cultivation
 vi. The proceeds of proceeds are proceeds1. Ex: Toy store sells inventory and uses the proceeds from the
 sale to buy more toys—the new toys will be proceeds of the old ones
 2. Note that even without the proceeds concept, the new toys would be covered under the after-acquired concept; see §9-203(f) and 9-315(a)
 2. Termination of Security Interest in the Collateral After Authorized disposition
 i. SCs sometimes authorize debtors to dispose of the collateral to a third party, who will take it free of the security interest
 ii. §9-315(a)(1) allows this – the buyer takes free of the security interest and the SC can look only to the debtor and the proceeds
 3. Continuation of Security Interest in the Collateral After Unauthorized Disposition
 i. In some arrangements, the parties contemplate that the debtor will sell the collateral only pursuant to further arrangements—the bank may want to evaluate the nature and adequacy of the consideration received for the collateral
 ii. Many agreements prohibit the sale of the collateral unless the debtor has paid the debt in full
 iii. Many states have made it illegal to for a debtor to sell the collateral and spend the proceeds without paying the creditor and some have made it illegal just to sell the collateral in the first place
 iv. §9-401 – gives the debtor the power to transfer ownership to a buyer; the transfer may still be a breach of contract and possibly a crime
 v. §9-315(a)(1) provides that a security interest “continues in collateral notwithstanding sale”
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vi. Multiplication of the collateral – can result from the rules of §9-102(a)(12) and (64) and 9-315(a)
 1. Ex: Zbank has a security interest in Jack’s cow. Without authorization, Jack sells the cow to Barbara for $2,000. Jack then uses the money to buy beans. The bank has a security interest in the cow and the $2,000 and the beans and possibly in the cash that the bean seller received, but that is considered in the next chapter
 2. Associated Industries case – the debtor bought inventory from a 3rd party under a security agreement with a bank; the debtor returned the inventory without authorization and received a credit to their account. The court held that the bank had a security interest in the inventory that the debtor hadn’t paid for and no longer possessed.
 vii. Waiver – SCs often tend only to enforce security agreement provisions restricting the sale of collateral only if their relationship with the debtor sours; but courts may hold that the previous failure to enforce acts as a waiver of the conditions on sale
 4. Limitations on the Secured Creditor’s Ability to Trace Collaterali. A security interest continues to encumber proceeds only so long as
 they remain “identifiable” §9-315(a)(2)ii. Commingling – to comingle collateral is to put it together in one mass
 with identical noncollateral so that no one can tell which is actually which
 1. Ex: wheat from multiple farmers in one silo2. However, there may be a legal “tracing rule” for indentifying
 which wheat belongs to which farmer even though the wheat may not actually have been grown by them
 iii. Tracing rule for bank accounts – the “lowest intermediate balance rule” is the rule used in A9 and presumes that when funds are commingled in a bank account, the debtor is presumed to spend first from the debtor’s own funds and whatever remains is the proceeds
 1. The way it is calculated is that the amount of the SC’s collateral remaining in a bank account after the deposit of proceeds and subsequent transactions is the lowest balance of all funds in the account from the time of the deposit to the completion of the transactions §9-315(b) Comment 3
 iv. Money emerging from a bank account – “a transferee of funds from a deposit account takes the funds free of a security interest in the
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deposit account unless the transferee acts in collusion with the debtor in violating the rights of the secured party” §9-332(b)
 1. But anything the debtor purchases with the cash may still be proceeds
 2. When a commingled fund contains the property of multiple SCs, their interests in the fund and any product thereof are determined in the proportion that each claimant’s traceable contribution bears to the balance of the fund at the relevant time
 v. In re Oriental Rug (BR Minn 1997)1. Facts: Debtor sold a portion of rugs that Creditor had a security
 interest in but failed to remit the proceeds from the sales to Creditor according to the agreement. Instead the debtor invested the proceeds from the sale of the rugs into the purchase of replacement rug inventory
 2. Issue: Are the replacement rugs “proceeds” and would creditor therefore, be entitled to a security interest in the Debtor’s remaining inventory?
 a. Has a good listing of the applicable A9 sections on pg. 175. The creditor here must show that:
 i. 1) the debtor’s current assets constitute “identifiable proceeds” arising from the disposition of its original collateral under §9-315(a) and
 ii. 2) the proceeds were properly perfected under §§9-315(c & d)
 3. Holding: Creditor failed to trace the debtor’s current inventory to the collateral, and has conceded that this is impossible, but instead argues that the SC should not bear the burden of tracing because the SC has no control over the debtor’s books and record keeping. But the case law is clear that where a creditor wishes to claim a security interest in proceeds under §9-315, the burden is on the creditor to trace, and so the Creditor here should have monitored the Debtor more closely.
 4. Analysis: The opinion suggests that the Creditor should have required the Debtor, in the agreement to keep a separate bank account for the funds so that there would not be a tracing problem
 B. Other Value-Tracing Concepts1. Product – something the collateral produces; ie wool from a sheep, milk
 from a cow
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2. Profit – has many meanings depending on the context; in business, can describe the excess of revenue over expenses where the business itself is collateral; in real property, it can mean a right to take a part of the soil or produce of the land such as by logging, mining, drilling, etc.
 3. Rents – money paid for temporary use of collateral4. Offspring – used with regard to animals; ie a calf is the offspring of a cow5. These are value-tracing concepts because, to some degree, as the products,
 profits, rents, or offspring come into existence, the value of the original collateral declines and so the value shifts from the collateral to what is produced
 6. These concepts are arguably all proceeds because they arise out of the collateral, but bankruptcy law more narrowly defines proceeds and so leaves room for these concepts as we will see in Assignment 11
 C. Non-Value Tracing Concepts1. Concepts such as “after-acquired property,” “replacements, “additions,”
 and “substitutions” are non-value tracing in that they can pick up property acquired by the debtor with value that is not derived from the previously-existing collateral
 2. Difference between Value and Non-Value Tracingi. Non-Value does not require knowledge of the source of the funds used
 to purchase the property in question; all we care about is whether the property is in the category in the agreement and does the debtor own it
 ii. Value tracing requires that the funds used to purchase the property come from the collateral or that the property be traded directly for the collateral
 D. Liability of Buyers of Collateral1. If a security interest continues in collateral, the buyer takes “subject to” the
 interest, but the buyer is not liable for the debt unless the buyer “assumes” the debt – what do they mean by “assumes”?
 2. The buyer is not bound by the provisions of the security agreement – although §9-201 says that “a security agreement is effective . . . against purchasers of the collateral,” Comment 2 says that not “every term or provision contained in a record that contains a security agreement or that is so labeled is effective”
 3. New Debtor – a debtor who elects to become bound by the original debtor’s security agreement §§9-102(a)(56); 9-203(d) and 9-203(e)
 Assignment 11: Tracing Collateral Value During BankruptcyIntro – Three changes in the secured party-debtor relation that result from bankruptcy:
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1. After-acquired property clauses are ineffective with respect to collateral the debtor acquires during the bankruptcy case. The secured party continues, however, to have the right to proceeds of existing collateral2. “Based on the equities of the case,” the bankruptcy court can limit the secured party’s right to proceeds. The BR courts generally apply this power to achieve strict value tracing with respect to property acquired by the debtor during the case3. Debtors have the right to use the collateral during bankruptcy, on the condition that they provide adequate protection to the secured party. If the collateral is cash collateral, the debtor must obtain the consent of the secured party or an order of the court before making such use
 A. After-Acquired Property and the Proceeds Dilemma1. Once the debtor is in BR, the SC can no longer pick up collateral through an
 after-acquired clause §552(a); only value-tracing is allowed through proceeds, product, offspring, rents, or profits §552(b)
 2. The result is that the SC can keep what collateral value it has as of the filing, even if it has transformed, but cannot acquire additional collateral value during BR
 3. The BR code provides that the “proceeds” definition is the §9-102(a)(64) definition
 4. In re Cafeteria Operators (BR Tex. 2003) – the first approachi. Facts: Creditors had a security interest in the restaurant debtor’s
 personal and fixture property of every kind and nature including without limitation, all furniture, fixtures, equipment, raw materials, inventory, other goods, accounts . . .
 ii. Issue: Are the revenues of the restaurant proceeds from the collateral according to §552
 iii. Holding: Only the portion of the revenues acquired as a result of the disposition of the food and beverage inventory constitutes proceeds of such inventory because much of the cash revenue is derived from the toil and effort of the Debtor’s employees
 iv. Analysis: If we apply this holding to the lemonade stand example from class, the collateral would just be the portion of the revenues that is the result of the disposition of the lemons – the $20
 B. The Equities of the Case Solution to the Proceeds Dilemma1. In re Delbridge (BR Mich 1986) – the second approach – the court used a
 formula to determine what should be proceeds: CC=D/(D+E+L)(P) [they applied it to a farming scenario]
 i. CC = Cash collateralii. D = the average depreciation of the capital
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iii. E = average direct expensesiv. L = the average market value of the laborv. P = the average dollar proceeds of the sold product
 C. The “Net Proceeds” Solution1. In re Gunnison (BR Colorado 2005) – under this court’s approach, the
 debtor gets to use the amount of the debtor’s expenses and everything else is cash collateral; basically interprets “proceeds” and “rents” to mean “net proceeds” and “net rents”
 D. Cash Collateral in Bankruptcy1. Once cash collateral is used to pay expenses such as wages and salaries of
 employees, for utility bills, or the cost of other supplies it may be permanently lost to the secured creditor
 2. The typical solution is for the debtor to provide adequate protection in the form of a lien on other property of the estate—often the lien is against property that may not be proceeds, but will come into existence as a result of the cash expenditures
 3. One problem is that under (64) nothing can be proceeds of services, but if the BR court grants a lien, this may bridge the gap left by §9-102(a)(64)
 4. The BR code requires notice to the SC and opportunity for a hearing before the debtor can use cash collateral BR code §363(c)(2)—generally, within a few days of filing, the debtor has to have an emergency hearing to allow it to use funds
 Assignment 13: Default, Acceleration, and Cure under State LawA. Default
 1. The security agreement defines the acts that lead to default; both parties want a specific definition so that each knows when a default has occurred
 2. SCs want to exercise remedies that debtors want contract protection against—the conflict usually is resolved in favor of the secured creditors
 3. Standard default provisions – see pg. 217-218 of casebookB. When is Payments Due?
 1. Installments Loans – like car payments2. Single payment loans – entire balance is payable at a certain date or on
 demand; the understanding is that the bank will “roll” the deadline if the debtor’s financial circumstances remain satisfactory or that the bank won’t “call” the loan under unreasonable circumstances
 3. Lines of Credit – bank lends up to a certain fixed amount that will be available as the debtor needs it; the debtor ideally will use revenues to pay down the line of credit, stopping the accrual of interest on the paid portion of the loan; some LOCs will have a specific due date
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C. Acceleration and Cure1. Acceleration – an acceleration clause states that in the event of default by
 the debtor in any obligation under the repayment contract, the creditor may, at its option, declare all of the payments immediately due and payable
 i. the creditor can then enforce the entire obligation in a single lawsuitii. This keeps the creditor from having to wait till the debtor misses a
 long string of payments before it can sue for the amountiii. Acceleration eliminates the debtor’s ability to cure a default permits
 the creditor to get out of the installment arrangement2. Limits on the Enforceability of Acceleration Clauses
 i. If the grounds for acceleration are merely that the secured creditor “deems itself insecure,” the creditor has the right to accelerate only if it in good faith believes the prospect of payment or performance is impaired §1-309
 ii. J.R. Hale Contracting v. United New Mexico Bank1. Facts: Bank allowed debtor to get away with some violations of
 the security agreement through late payments and later called the loan for the same violations
 2. Issue: Did the bank waive the rights to the provisions of the agreement that it ignored? Was this actual waiver or waiver by estoppel
 3. Holding: This is a fact intensive analysis. a. Actual Waiver – There was nothing in the conduct of the
 bank to show an actual intent to waive the provisions or an actual waiver.
 b. Waiver by Estoppel – the conduct of the company reasonably might have induced the debtor into not taking the initiative to correct the delinquency and so the bank had a duty to inform the company that the bank would enforce performance under the contract according to the letter of their agreement
 3. The Debtor’s Right to Curei. Old Republic Insurance (FL D.C. 1987) – the rule from this case is
 that, after default, a mortgagor may tender an arrearage to reinstate the payment schedule if the mortgagor does this prior to acceleration, but once the mortgagor accelerates, there is no further right to reinstate
 D. The Enforceability of Payment Terms1. KMC v. Irving (6th Cir. 1985)
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i. Facts: Without prior notice to KMC, Irving refused to make an advance the line of credit it agreed to give KMC, causing KMC’s business to collapse. KMC sues for breach of contract.
 ii. Issue: Did Irving breach the obligation under the UCC to deal in good faith with KMC.
 iii. Holding: There is implied in every contract an obligation of good faith, and this obligation would require a period of notice to KMC to allow it a reasonable opportunity to seek alternate financing, absent valid business reasons precluding Irving from doing so. The judgment finding Irving liable for the value of KMC’s business is affirmed.
 2. Kham & Nate’s Shoes (7th Cir. 1990) – rejects the KMC holding on the issue of good faith
 i. Good faith is a compact reference to an implied undertaking not to take opportunistic advantage in a way that could not have been contemplated at the time of drafting, and which therefore was not resolved explicitly by the parties.
 ii. When the contract is silent, principles of good faith—honesty in fact and the reasonable expectations of the trade—fill the gap. They do not, however, block use of terms that actually appear in the contract
 iii. In this case, bank did not break a promise at a time Debtor was especially vulnerable, the use the leverage to get a better deal. The contract said that the bank had the right to withhold funds at any time and for any reason, and it did not need to show “good cause.”
 3. In an apparent rejection of Kham, the UCC language has changed the definition to “honesty in fact and the observance of reasonable commercial standards of fair dealing,”
 i. but many states have adopted Revised Article 1 without the new language
 ii. Comment to §1-304 elaborates on the revised standard on pg. 232, but basically says that good faith can be used as a shield, but not a sword; no cause of action for breach of good faith
 E. Procedures After Default1. SC usually has a choice of remedies and they fall into two basic categories:
 i. Judicial remedies such as foreclosure and replevin, which are administered by the courts and
 ii. Self-help such as repossession without judicial process, the notification of account debtors, or the refusal to make further advances to the debtor under a line of credit
 2. The choice among remedies is usually based on the creditor’s assessment of the likelihood that the debtor will resist, the creditor’s appraisal of the
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strength of the debtor’s defenses, if any, and the manner in which the sufficiency of those defenses will be determined in each remedial procedure
 3.
 CHAPTER 6: PERFECTION
 Assignment 16: Personal PropertyA. Competition for the Secured Creditor’s Collateral – the law treats many of the
 contests over rights to collateral as questions of priorityB. What is priority?
 1. If there is more than one lien attached to property, each will have a priority and these are commonly labeled as “first,” “second,” “third,” etc.
 2. A lien with a higher priority than another lien is said to be “senior” to the other lien or “prior” to the other lien
 3. A lien with a lower priority than another lien is “junior” or “subordinate” to the other lien
 4. Priority can also exist among creditors who do not have liens—like a large, public company with unsecured bonds
 5. Peerless Packing Co. v. Malone & Hyde, Inc. (W. Va. 1988)i. Facts: Kizer, the owner of a grocery store, defaulted on his loan and
 creditor took possession of the store with Kizer as mgr. Creditor told store’s creditors that it did not assume any liability of the story to 3rd parties.
 ii. Issue: Can the store’s creditors prevail on an unjust enrichment theory against Malone and Hyde, the store’s creditors?
 iii. Holding: No, the purpose and effectiveness of the UCC would be substantially impaired if interests created in compliance with UCC procedure could be defeated by application of the equitable doctrine of unjust enrichment.
 iv. Analysis: There were 13 unsecured creditors, one took a security interest, when the business failed, that one got everything including goods sold by the other creditors to the debtor, for which they had not been paid
 C. How Do Creditors Get Priority?1. Chronological order is the main way that liens are ranked according to one
 another—there are a few exceptions but they are in favor of liens such as property taxes that secure relatively small, predictable obligation
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2. Laws under which liens are created condition the priority on the holder taking steps to make the existence of the lien public and easily discoverable and the steps are in four categories:
 i. (1) filing notice in a public records system established for that purpose
 ii. (2) taking possession of the collateraliii. (3) taking control of collateral by means of the stake holder’s
 agreement to hold for the secured creditor oriv. (4) posting notice on the property or where it will be seen by persons
 dealing with the property3. “Perfecting” the lien – taking the above required steps make the lien public,
 this is required to establish priority4. The simple model we learn here is: first in time, first in right; just note that
 not all priority follows this rule.D. The theory of the Filing System
 1. The filing system is supposed to give both constructive and active notice to the creditor
 2. Each creditor who obtains a lien must file a UCC-1 financing statement3. Filing is relatively easy, but searching is very difficult and can be expensive
 —many creditors are lax in searching or do not search at all if the cost outweighs the benefit
 4. Trustees in bankruptcy have the power to avoid security interests not perfected prior to bankruptcy even if no one was injured by the failure to file; found in BRcode §544(a)
 E. The Multiplicity of Filing Systems1. With few exception each county in the US has systems for recording real
 estate liens, property tax liens, local tax liens, and money judgments2. All states except GA and LA have state UCC filing systems3. There are a myriad of other systems as well for boats, cars, etc.4. The offices that keep these records don’t communicate with each other for
 the most part5. The problem is obviously that all the liens aren’t in one place so you have to
 search multiple systems and unsophisticated creditors may not even know which system to use
 6. National Peregrine v. Capitol Federal S & L of Denver (C.D. Cal. 1990) – Copyright case
 i. Facts: The creditor obtained a security interest in a copyright and filed the UCC-1 financing statement.
 ii. Issue: Was the creditor instead required to file with the US Copyright Office to perfect?
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iii. Holding: The Copyright Act provides for national registration and “specifies a place of filing different from that specified in Article 9 of the UCC. Recording in the US Copyright Office is the proper method for perfecting a security interest in a copyright
 iv. Analysis: The 9th circuit later held that assignment of royalties from a copyright was not recordable in the copyright office and had to be filed in the UCC system and also held even later that the liens for copyrights themselves have to be filed in the UCC system as well—also, the Peregrine opinion notes that a federal filing is not necessary to perfect a security interest in a trademark
 7. In re: Pasteurized Eggs Corporation (BR D.N.H. 2003) – The patent casei. This court notes the existence of three other federal filing systems
 stating that two (aircraft and railroad) preempt the UCC with respect to filing, but one (patents) does not
 ii. The court cites Cybernetics which makes it so that you have to file assignments of patent ownership with the Patent and Trademark Office, but you have to file assignments of patents as security with the UCC filing office
 F. Methods and Costs of Searching – Most lenders and lawyers hire a “service company” to conduct lien searches for them
 Assignment 17: Article 9 Financing Statements: The Debtor’s NameIntro – A single statewide or nationwide filing system will typically contain millions of messages, for the messages to be received, the filer must not only leave it in the right system, but the right place in that system in a form that the searcher who finds it can realize its relevance.
 A. The Components of a Filing Systemi. State filing systems generally allow electronic filings and so the
 provisions of revised Article 9 are media neutral and may be applied to any sort of filing
 ii. Filing systems also have subsections for (1) adding new records, (2) searching among the records, (3) removing obsolete records—often the subsystem for removing obsolete records either do not exist or are not used and the records just stockpile
 1. Financing Statementsi. Statewide UCC filing systems have change from microfiche to
 computer storage of scanned financing statements; the problem is that these scans do not have searchable text
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ii. When electronic filing is permitted, this allows searchable text records—but if there are paper filings that cannot be searched, a physical search must still be done
 2. The Indexi. The filing officer gives each financing statement a file number or a
 book and page number, the number is used to index the statements so that they can be retrieved
 ii. Creditors searching for financing statements usually only know the borrower’s name and the collateral so an effective index must allow the records to be searched in this manner
 iii. Collateral Indexesa. Tract index – an example of a collateral-based system; in real
 estate, in tract of land is assigned a unique number and these numbers are written on maps; the searchers find the number on the map and then search the index under the tract number
 b. VIN system – motor vehicles are indexed by their VINsc. These two types of systems index by collateral because the
 collateral has a stable identityiv. Article 9 requires name of debtor indexes – other types of collateral
 such as oil or tubes of toothpaste on a supermarket shelf are not practically suited for collateral index and are thus indexed by debtor name; this is required by §9-519(c)
 3. Search Systemsi. Some computer system sort the index entries alphabetically and print
 hard paper copies of the index; this leads to problems if a name is misspelled; the record may never be found
 ii. Many systems allow electronic searches and will find even similar matches such as “Smith, J.” or “Jack Smith” if “John Smith” is entered
 iii. In some systems, only the state employee is allowed to do the search which can make the effectiveness of the search vary greatly with the experience of the employee; in others, the user is allowed to search themselves
 iv. The Basket – financing statements that have not yet been filed, but are still effective are kept in the basket; in small systems, hand searches of the basket may be allowed, but in larger ones, it may be impossible to discover new statements that have not been filed yet
 B. Correct Names for Use on Financing Statements i. §9-506(a) provides that “a financing statement substantially complies
 with the requirement of part 5 of Article 9 even if it includes minor

Page 41
                        

errors or omissions, unless the errors or omissions make the statement seriously misleading
 ii. Safe Harbor Provision §9-503a. (a)(4) – a financing statement sufficiently provides the name of a
 registered entity only if it provides the name of the debtor indicated on the public record of the debtor’s jurisdiction of origin. As to an individual or partnership, the financing statement must provide the “individual or organizational name of the debtor
 b. (b) - a financing statement is not rendered ineffective by the inclusion of the debtor’s trade name
 c. (c) However, use of a trade name alone does not sufficiently provide the name of the debtor
 1. Individual Names – refers to the names of human beings as opposed to a business entity
 i. The naming problem: individuals often go by several different names other than the name on their birth certificate; Ex: “Trip” as a nickname for the third child or Bobby instead of Robert; so what is the legally correct name for an individual?
 1. Black letter law says that it is the name by which a person is generally known, for nonfraudulent purposes within the community—which community though? It is ambiguous
 2. Many people have the same name, cultural names are difficult, etc.—the point is that names can be a nightmare within the UCC system
 ii. In re Kinderknecht (10th Cir. 2004)1. Facts: The debtor’s legal name was Terrance Joseph
 Kinderknecht. Deere, the creditor filed financing statements under the name “Terry J. Kinderknecht”
 2. Holding: Pursuant to §9-503, An individual debtor’s legal name must be used in the financing statement to make it sufficient under §9-502(a)(1)
 2. Corporate Namesi. A “registered organization” is an entity “organized solely under the
 law of a single State or the United States and as to which the State or the United States must maintain a record §9-102(a)(70)
 ii. The corporate charter will show the one and only legal name for the corporation and the name must indicate that it is a corporation
 iii. No state will permit corporations with the same name or confusingly similar names; if the only difference is the corporate identifier, that is
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a confusingly similar name, but two corps can have the same names if they incorporate in different states
 3. Partnership Names – may but need not indicate that they are a partnership; partnership names can change over time and §9-507 deals with this (discussed in Assignment 23)
 4. Trade Names – a name under which a person or entity conducts business that is not its legal name; §9-503(b) and (c) make it clear that trade names are neither necessary nor sufficient to identify a debtor on a financing statement
 5. The Entity Problem – who or what will be recognized as a separate entity that can have a security interest?
 i. §9-102(a)(28) – a debtor is a personii. UCC §201(b)(27) – person is defined as to include an individual,
 corporation, or any other legal or commercial entityiii. The implication is that an entity might be a debtor under A9 and its
 name might be required on financing statements even though it is not recognized as a legal entity for any other purpose; Ex: a division of a company
 C. Errors in the Debtor’s Names on Financing Statements1. If the searcher searches under the correct name of the debtor, but does not
 find the prior filing because the prior secured party listed an incorrect name for the debtor on its financing statement, the prior filing is ineffective §9-503(a) and 9-506(a) and (c)
 2. If the search is made under the correct name, but the statement was simply filed incorrectly by the state, the prior filings are nevertheless effective §9-517; the creditor may have a cause of action against the filing officer if the state has waived sovereign immunity
 3. The first creditor to perfect gets priority; and junior creditors can establish seniority by establishing that the prior filing was insufficient §§9-502(a) and 9-503—most cases are brought by bankruptcy trustees or later lenders that didn’t search
 4. When the sufficiency of the debtor’s name in the statement is challenged, the test is not whether the trustee or later lender actually found the financing statement, but whether a hypothetical search by trustees or later lender would have found the statement §9-506(c)
 i. the hypothetical search is conducted in the records of the filing office, under the debtor’s correct name, using the filing office’s standard search logic
 ii. Many states have adopted the model IACA rules for search logic and these rules are on pg. 305
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5. In re Spearing Tool and Manufacturing Co. Inc. (6th Cir. 2005) – the 6th circuit rules that the IRS doesn’t have to use the exact name of the debtor to file a tax lien so long as a reasonable electronic searcher can still find it by using common variants of the time—a heavily criticized opinion b/c it puts a huge burden on lenders to search with many different variants and they still might not find a tax lien that is valid even though one exists
 Assignment 18: Article 9 Financing Statements: Other informationA. Introduction
 1. §9-521 has standard forms for filing, but the lender can use their own form; most use the standard forms because: (1) it prompts them for all required information (2) the filing fee is typically lower and (3) the filing office can refuse to accept filing on the official form only for the limited reasons set forth in §9-516
 2. §9-502(a) requires the following for an effective filing:i. (1) The name of the debtor
 ii. (2) The name of the secured creditoriii. (3) An indication of the collateral covered
 3. §520(a) requires the filing officer to refuse to accept a financing statement unless it contains items 1 and 2 above and also:
 i. (4) The mailing address of the SC and the debtor §§9-516(b)(4) & (5)(A)
 ii. (5) An indication of whether the debtor is an individual or a corporation §9-516(b)(5)(B)
 4. If the debtor is an organization requires rejection unless the following are included §9-516(b)(5)(c):
 i. (6) The type of organizationii. (7) The debtor’s jurisdiction of organization
 iii. (8) The debtor’s organizational identification number5. If the statement lacks any of these, other than an indication of the collateral
 covered, the filing officer must refuse to accept it and communicate to the filer both the reason for the refusal and the date and time the record would have been filed §9-520(b)
 6. Note that the filing officer cannot refuse on the basis of incorrect information; §9-516 comment prohibits the officer from considering the accuracy of the information provided
 B. Filing Office Errors in Acceptance or Rejection1. Wrongly accepted filings
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i. If the filing officer accepts a statement containing items 1-3 above but missing one of the other required items, the filing is still effective §9-520(c)
 ii. The rationale is that the effective filing saves the filer from its error without inflicting much harm on searchers because the missing information will be easy to ascertain
 2. Wrongly rejected filingsi. If the filing should have been accepted by the officer but was wrongly
 rejected, the failed attempt to file still perfects the security interest - §9-520(b)
 ii. The rationale is that lien creditors often do not search the system as they should anyway
 iii. This type of failed filing is however, ineffective against purchasers of the collateral or secured creditors who would be harmed by the lack of record
 iv. “Purchasers” includes secured parties but not lien creditors—anyone who gives value for the collateral or a security interest in the collateral
 C. Filer Errors in Accepted Filings1. Information Necessary Only to Qualify for Filing
 i. A9 considers an error in items 4-8 the same as a wrongly rejected statement and is limited-effective, see e.g. §9-338 (referring to limited-effectiveness filings as “perfected”)
 ii. These types of filings will be effective against lien creditors, BR trustees, and others—this is known as “lien perfected”—but not against purchasers who give value and act in reasonable reliance on the correct information §9-338
 2. Required Informationi. Items 1 – 3 are necessary to the effectiveness of the statement; if the
 statement substantially complies with the requirement to specify these items, the financing statement will be effective despite “minor errors or omissions unless the errors or omissions make the financing statement seriously misleading.” §9-506(a)
 ii. The name of the debtor is discussed in Assignment 17iii. Name of the Secured Party – why is the information needed?
 a. The SC might need to authenticate termination statements, releases of collateral, or subordination agreements in order to modify a loan or allow for a new loan
 b. The searcher may need information from the secured party
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1) The searcher might want to know the terms of the agreement
 2) If the SC refuses to furnish information to the prospective creditor, the debtor will make a formal request for it and the SC will have to comply §9-210
 3) The address may be necessary if the name of the SC is common so as to make sure it is the right person
 iv. Indication of the collateral a. while a security agreement must contain a description of
 collateral, a financing statement need only contain an indication of collateral – the difference between the two seems to be that “all assets” or similar language constitutes an indication, but not a description §9-504
 b. Basically, the language in the indication may be much more vague
 c. The legal standard is the same, however: the financing statement must “reasonably identify” the collateral—it’s just that the courts apply the standards differently because the documents serve different functions
 d. Since the function of the statement is to put searchers on notice of the collateral, the language should be given its common meaning and to require that they make sense to complete strangers
 e. How much work can the drafters of the financing statement require of the searcher to link the description to the collateral?
 1) The Schmidt case of Assignment 9 required that the searcher (1) know where to look for the ACSC records and (2) go there and look
 2) The Shirel case reference in the description to whether the item was purchased from the SC’s department store required that the searcher (1) somehow obtain access to the records of the store and (2) examine the records
 3) The Grabowski case expresses the traditional view that a filer’s description can require a searcher to make inquiry of the SC
 4) The Teel court upheld an indication of furniture as collateral located at the wrong address simply because the search knew where the SC was located and had a duty to make further inquiry of the SC
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f. In re Pickle Logging, Inc. (BR Ga. 2002) – stands for the principle that if a financing statement collateral description clearly does not include the collateral of interest to the searcher, the searcher need inquire no further
 1) Facts: The security agreement and the financing statement both had the same model and serial number that referred to a model that was not the collateral intended
 2) Holding: Since there is nothing in the statement or agreement that would put a creditor on notice that there was a mistake, thus the interest was not perfected
 D. Authorization to file a financing statement1. If there is uncertainty as to whether a piece of collateral is encumbered,
 that property will be difficult to sell or use as collateral; its title is referred to as “clouded”
 2. Unauthorized filings can be a problem because people can file fraudulent statements to cloud title for political reasons or personal reasons or whatever—Texas has made fraudulent filing a felony
 3. The drafters of revised A9 wanted to do away with signatures to facilitate electronic filings, but needed a different system to prevent unauthorized filings; it works as follows:
 i. Before filing, SC must obtain authorization from debtor §9-509(a)(1)ii. “By authenticating a security agreement, a debtor authorizes the
 filing of a financing statement covering the collateral described in the security agreement §9-509(b)
 iii. If the person filing the statement is not authorized, the filing is ineffective §9-501(a)
 iv. A victim of an unauthorized filing may file a “correction statement” that will show up on searches §9-518 but now the lender doesn’t know whether to believe the debtor or the SC
 E. UCC Insurance – this is like title insurance in real estate, but it does not cover title to collateral meaning that it does not insure against the possibility that the debtor does not own the collateral; it does cover some aspects of attachment, perfection, and priority
 Assignment 19: Exceptions to the Article 9 Filing RequirementIntro
 There are essentially 3 other ways to perfecto 1: a secured party can perfect in some kinds of collateral by taking
 possession
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o 2: in some kinds by taking controlo 3: in others, there is automatic perfection by operation of law
 A. Collateral in the Possession of the Secured Party1. The Possession-Gives-Notice Theory
 i. Both A9 and real estate law recognize possession of some kinds of collateral as a substitute for public notice filing
 ii. §9-310(b)(6) and §9-313 contain these provisions; §9-313 provides perfection by taking possession of the collateral if it is “negotiable documents, goods, instruments, money, or tangible chattel paper.”
 iii. Policy rationale:a. The person who buys or lends against certain kinds of collateral
 will look at the collateral before lending against itb. Looking at collateral in the possession of a 3rd party will alert
 the searcher to the possible existence of a security interestc. So requiring filing to perfect would be redundantd. The problem is that some unsophisticated partied might not
 realize that possession of another parties signifies a security interest; ie what if the item was in a bank vault that the 3rd party just thought that the owner put it in the bank for safe-keeping? So the policy favors more sophisticated parties
 2. What is possession?i. 2 definitions from Black’s Law Dictionary:
 a. The fact of having or holding property in one’s powerb. The right under which one may exercise control over something
 to the exclusion of all othersii. The legal right to control is not determinative of possession
 a. Ex: Bonnie the Burglar breaks into Oneida’s apt and takes physical possession of her TV. The observable fact of physical control overwhelms Oneida’s legal right to control so that possession can be said to pass to Bonnie at that time. This is often referred to as “naked” possession
 b. Up until that point though, Oneida would be said to have possession even though she is not physically present in her apartment because she has the legal right to control
 iii. A secured party can possess collateral through an agent §9-313, comment 3—remember the example of the gasoline station on page 329-330
 3. Possession as a means of perfection
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i. Depending on the type of collateral, possession may play any of three roles in perfection: an alternative form, an ineffective form, and the sole means of perfecting a security interest in money §9-312(b)(3)
 ii. Cash collateral can only be perfected by taking possessiona. this protects those who accept money from the possibility that a
 prior security interest was perfected by filing so that money is freely negotiable
 b. “money” and “instrument” are carefully defined §§1-201(b)(24) and 9-102(a)(47)
 iii. For goods, instruments, tangible chattel paper, negotiable documents, and certificated securities, possession is an alternative to filing a financing statement §§9-312(a), 9-313(a)
 a. For goods, it is an alternative—the consequence is that the searcher must search the filings and the
 b. For instruments, tangible chattel paper, negotiable documents, and certificated securities, perfection by possession is superior to perfection by filing
 1) Negotiable documents includes negotiable warehouse receipts, negotiable bills of lading, and similar documents, but the term does not include negotiable promissory notes, see §9-102(a)(30) and def. of “document of title” in §1-201
 2) Purchasers who subsequently take possession of negotiable documents generally take priority over secured creditors who previously perfected by filing
 3) Perfection by possession trumps perfection by filing §§9-330(d), 9-331(a), but filing is fully effective against lien creditors and trustees in bankruptcy
 4) So what good is a security interest in instruments and chattel paper by filing? It is easy to take and it beats the trustee in bankruptcy
 iv. Security interests in accounts and general intangibles may be perfected only by filing or by some automatic perfection; they may not be perfected by possession §9-313(a)—these types of property are intangible and therefore, incapable of being possessed
 v. However, other types of property have a tangible object that represents the intangible rights to payment and that can be possessed
 a. a negotiable promissory note may be perfected by possession of the note that represents the payment rights §9-313(a)
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b. Similarly, a secured party who takes possession of a negotiable warehouse receipt or bill of lading is regarded as having perfected its interest in the goods in the warehouse or in the hands of the carrier §9-312(c)
 c. Generally, the law recognizes physical objects as embodying intangible rights only when business people do—many problems are generated when trying to possess certain objects: ie liquor licenses may need to be posted or when copies cannot be distinguished from originals
 B. Collateral in the Control of the Secured Party1. Control of deposit accounts, electronic chattel paper, investment property,
 and letter of credit rights is a substitute for filing §9-310(b)(8)2. Deposit accounts §9-102(a)(29) – usually just a bank account but the
 definition excludes “instruments” whose definition includes certificates of deposit
 i. 3 ways that a secured party can take “control” of a deposit account:a. The secured party can be the bank in which the account is
 maintainedb. The debtor, the SC, and the bank can authenticate a record
 instructing the bank to comply twith the secured party’s instructions with regard to the account
 c. The secured party can become the bank’s “customer” by putting the account in the name of the secured party; see §4-104 definition of “customer”
 ii. The SC is still in “control” even if the debtor still has the “right to direct the disposition of funds from the account”; so the secured party is in control even though the debtor can write checks on the account and could drain the entire account
 iii. Notice: lenders have notice if the account is in the SC’s name or if the SC is the bank holding the account; no other form of public notice is necessary
 iv. §§9-104(a)(2) and 9-342 basically authorize secret liens because parties could encumber a deposit account without actually putting anyone on notice; an agreement to collateralize the account does not have to be filed or made public in any way
 3. Investment propertyi. Includes securities, securities accounts, and commodities accounts §9-
 102(a)(49)ii. Securities in security accounts are known as “security entitlements”
 §8-102(a)(17)
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iii. “certificated” means that the security is represented by a paper certificate
 iv. “uncertificated” means that the security is simply acknowledged as being owned by the owner on a monthly statement of the brokerage account
 v. Control of certificated securities – party takes by obtaining delivery of the certificate along with any necessary indorsement or by registering the secured party as the owner of the securities on the stock transfer books of the issuing corporation §8-106(b; Delivery is the transfer of possession §8-301(a)(1)
 vi. Control of uncertificated securities – party takes by either:a. 1. Becoming the registered owner of the securities on the books
 of the issuers §§8-106(c)(1) and 8-301(b) orb. 2. By obtaining the agreement of the securities intermediary
 that the intermediary holds control for the secured party §8-106(d)
 c. Alternative to taking control: vii. Alternatives to taking control:
 a. can perfect certificated by taking possession without the necessary indorsement §§8-301(a)(1) & 9-313(a)
 b. can perfect uncertificated by filing a financing statement §9-312(a)
 c. However, if two secured parties both claim interests, a secured party who perfects by control has priority over a secured party who perfects without also taking control §9-328(a)
 C. Automatic Perfection of Purchase-Money Security Interests in Consumer Goods – §9-309(1) creates an exception to filing for most purchase-money security interests in consumer goods
 1. Purchase-Money Security Interest (PMSI) – the new definition in §9-103(b)(1) of a PMSI is virtually unreadable, the old one was clear and concise:
 i. Old definition: A security interest is a “purchase money security interest” to the extent that it is:
 a. Taken or retained by the seller of collateral to secure all or part of its purchase price; or
 b. Taken by a person who by making advances or incurring an obligation gives value to enable the debtor to acquire rights in or the use of collateral if such value is in fact so used
 ii. Look up the new definition after mastering this oneiii. Basically, if one party borrows money to purchase something, it is a
 PMSI
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iv. The purchaser can borrow the money directly from the seller or a 3rd party
 v. A 3rd party can easily lose PMSI status if the borrower deposits the money into an account first and then makes a withdrawal to purchase the item—tracing rules would have to apply
 2. Consumer Goodsi. PMSIs are only automatically perfected in consumer goods; any other
 kind of good must be perfected by the ordinary means required in the code
 ii. “Consumer goods” are “goods that are used or bought for use primarily for personal, family, or household purposes”; note that it is the use to which the goods are put that matters
 iii. Goods can only be consumer goods if the owner is an individualiv. The consensus among critics is that this provision generally only
 makes sense when we are talking about small-value consumer goods because lenders usually don’t lend against them aside from the initial seller, but there is nothing to guarantee that the consumer goods will be of small value
 v. Gallatin National Bank v. Lockovich (W.D. Pa. 1991) – illustrates the problem with automatic perfection in any consumer good because a $32,500 boat was automatically perfected with a PMSI in this case
 vi. What if the consumer good is purchased initially for personal use and later converted to commercial use? The UCC is ambiguous on this, but the Summers and White treatise argues that the original use should control and most courts have applied this rule because it doesn’t seem fair to have to require the debtors to constantly monitor what use the item is going toward
 a. The problem with this is that it puts the burden on future searchers because a lender could just put boilerplate language in the agreement about the use of the collateral for personal or family use and have the debtor sign it just for the purpose of eliminating the expense of filing
 D. Security Interests Not Governed by Article 9 or Another Filing Statute: These include security interests in wage claims, §9-109(d)(3), insurance policies and claims (8), real estate interests (11), and non-commercial tort claims (12)
 E. What became of the notice requirement? The prevailing theory for the notice requirement is that subsequent lenders will have knowledge of the earlier interest. Concepts like automatic perfection seem to violate this theory. An alternative justification for the rules might be that they allocate losses that are smaller than the cost of loss avoidance.
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Assignment 21: Characterizing Collateral and TransactionsA. Determining the Proper Place of Filing – the proper method of filing depends on
 the type of collateral and the transaction; so it is necessary to classify bothB. Determining the Proper Method of Perfection
 1. Instruments Distinguished from General Intangibles- Omega Environmental v. Valley Bank (9th Cir. 2000)
 i. Issue: Is a Certificate of Deposit that is nonnegotiable, but assignable an “instrument” within the meaning of the UCC so that it may be perfected by possession?
 ii. Holding: Yes, if the CD is of a type which is in ordinary course of business transferred by delivery with any necessary endorsement or assignment, it qualifies as an instrument
 2. True Leases Distinguished from Leases Intendedi. Whether a transaction is a security interest or a lease is frequently
 litigatedii. In re WorldCom, Inc. (BR NY 2006)
 1. Issue: Was WorldCom’s agreement with USL for the use of telecom equipment a true lease of a security interest so that GE is entitled to summary judgment?
 2. Holding: There is an issue of material fact as to whether USL possessed a meaningful reversionary interest in the USL Equipment.
 3. Analysis: §1-203 requires the court to apply two tests: the “Bright-Line Test” or if the BLT is not satisfied then the court decides on “the facts of the case.”
 4. A. Bright-Line Test – Section 1-201(37) provides:a. (b) Whether a transaction creates a lease or security
 interest is determined by the facts of each case. However, a transaction creates a security interest if the consideration the lessee is to pay the lessor for the right to possession and use of the goods is an obligation for the term of the lease not subject to termination by the lessee, and any of the following conditions applies:
 i. (i) The original term of the lease is equal to or greater than the remaining economic life of the goods.
 ii. (ii) The lessee is bound to renew the lease for the remaining economic life of the goods or is bound to become the owner of the goods.
 iii. (iii) The lessee has an option to renew the lease for the remaining economic life of the goods for no
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additional consideration or nominal additional consideration upon compliance with the lease agreement.
 iv. (iv) The lessee has an option to become the owner of the goods for no additional consideration or nominal additional consideration upon compliance with the lease agreement.
 b. Facts of the case test – there is no guidance in the statute but the majority of courts use the test of “whether the lessor has retained a meaningful reversionary interest in the goods.”
 i. this essentially just asks if the contractual option price was set lower than the predicted FMV of the goods in order to reflect the equity interest in the goods that the lessee had previously accumulated
 ii. This analysis merely asks in different terms whether the option price is nominal—just like the bright line test
 iii. The characterization of the transaction matters greatly if the “lessor” failed to file a financing statement.
 1. If the transaction is a lease, the lessor is entitled to its property, with no need to prove filing
 2. If the transaction is a sale with the lessor retaining a security interest, then the lessor will be unperfected if it failed to file
 3. Because of this ambiguity, a lessor is permitted to file a precautionary financing statement stating that it is a lease while still perfecting in case a court holds otherwise §9-505
 3. Realty Paper i. “Realty paper” is sometimes used to refer to a promissory note
 secured by a mortgage or deed of trust.ii. How to perfect:
 1. It is the right to payment that must be perfected §9-308(e)2. Usually realty paper is an “instrument” and so perfection may
 be accomplished by taking possession of the note §9-313(a) or by filing §9-312(a)
 3. Only possession by perfection achieves priority over a later purchaser §9-330(d)
 4. Chattel Paper, Instruments, Accounts, and Payment Intangibles Distinguished
 i. These four definitions are nested with chattel paper at the center:1. Chattel paper is only chattel paper if it qualifies as such §9-
 102(a)(11)2. If the collateral qualifies as an instrument, it is such unless it is
 chattel paper §9-102(a)(47)3. If it qualifies as an account, it is such unless it qualifies as
 chattel paper or an instrument §9-102(a)(2)
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4. It if qualifies as a payment intangible, it is such unless it qualifies as an account, an instrument, or chattel paper §§9-102(a)(61)&(42)
 ii. Chattel Paper – a record that evidences both a monetary obligation and a security interest in goods or a lease of goods §9-102(a)(11)—the paper that evidences a secured debt
 1. CP may be perfected by filing or by possession2. However, a purchases of the CP who gives new value in the
 ordinary course of its business and who acts without knowledge of a security interest perfected by filing has priority over the security interest §9-330(a)&(b)
 3. “Purchaser” encompasses both buyers and takers of security interests §§1-201(b)(29)&(30)—does not include bankruptcy trustees
 4. Note that if a writing that otherwise qualifies as an instrument contains a security agreement or a lease, it is chattel paper, not an instrument
 iii. Account §9-102(a)(2)1. right to payment of a monetary obligation for property sold or
 services rendered2. However, if the right to payment is evidenced by chattel paper
 or an instrument, it does not qualify as an accountiv. Payment intangible
 1. A general intangible under which the account debtor’s obligation is a monetary obligation §9-102(a)(61)
 2. A general intangible excludes chattel paper, instruments, and accounts §9-102(a)(42)
 C. Multiple Items of Collateral
 CHAPTER 7: MAINTAINING PERFECTIONAssignment 22: Lapse and Bankruptcy
 A. Removing Fillings from the Public Record – when a debt is paid the debtor wants the filing removed so it won’t cloud title to the property, and the creditor wants it removed so it won’t be bothered by inquiries about property in which it no longer has an interest
 1. SatisfactionI. In real estate, when a mortgage is paid off, the mortgagee executes a
 document called a satisfaction of mortgage. The satisfaction and the mortgage remain in the recording system to assure persons who deal with the property in the future that the mortgagee will not make claims against it.
 II. When a party wants to sell real estate with an outstanding mortgage, and the buyer wants to mortgage the new property, all parties involved set a closing date for a simultaneous exchange of all documents so that the original mortgagee can give a satisfaction while the new mortgagee can pay off the old mortgage
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III. Because the satisfaction is so important, most states provide for a penalty on a secured party who fails to give one to a debtor who has fully paid the mortgage debt—since the statute allows some delay, the Restatement of Mortgages asserts that courts can order immediate satisfaction in spite of a statute to the contrary
 2. ReleaseI. If a mortgage encumbers more than one piece of property and the
 mortgagee wants to release some of the property, he can do so by executing a release for recording. The debtor typically bargains for the SC’s contractual obligation to do so before the loan is made
 II. The mortgage will typically contain a provision that requires a release contingent on the mortgagor’s payment of a release price. The partial payment is called a paydown
 III. Without a release provision, the mortgagee is under no obligation to release collateral on partial payment of the mortgage
 IV. The only obligation is to give a satisfaction on payment of the mortgage in full, and the same is true under A9
 3. Article 9 Termination and ReleaseI. If the debtor has paid the secured obligation and the secured party is
 not required by contract to lend more money, the debtor can demand that the secured party file a termination statement within 20 days §9-513(c)(1)
 II. If the secured party fails to do this, the SC becomes liable for actual damages and, in addition, a civil penalty of $500 §§9-625(b)&(e)(4)
 III. Upon the filing of a termination statement, the financing statement to which it relates cease to be effective §9-513(d)
 IV. Amending the financing statement – release of collateral can be accomplished by amending the financing statement §9-512(a); the rules are the same as for a release under real estate law
 V. A termination statement or amendment must identify, by its file number the initial financing statement to which it relates and a termination statement must indicate that the identified financing statement is no longer effective §9-102(a)(79)
 VI. The termination statement or amendment becomes part of the financing statement to which it relates §9-102(a)(39)
 VII. Errors or omissions are subject to the “seriously misleading” test of §9-506
 B. Self-Clearing and Continuation in the Article 9 Filing System1. The self-clearing system – under A9, financing statements are effective for
 only 5 years and the statement will lapse unless the secured party files a continuation statement during the last 6 months of the 5-year period §9-515(a)&(c)
 2. §9-519(h) requires that the filing officer index records within two days of their receipt by the officer, but §9-522 requires that the officer maintain lapsed records for a year after lapse probably because the drafters did not really expect filing officers to comply with §9-419(h)
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3. §9-515 distinguishes between a continuation statement and a later-filed financing statement—courts vigorously enforce this distinction as illustrated in the following case
 4. In re Hilyard Drilling (8th Cir. 1988)I. Facts: NBC had the first lien on Hilyard’s collateral, and Worthen had
 the 2nd lien priority by filing after NBC’s initial filing. Instead of filing a continuation, NBC filed a new financing statement that did not refer to the original and it was filed before the window opened. The 2nd creditor perfected while the 1st creditor was still perfected. Hilyard went bankrupt.
 II. Issue: Since NBC’s new financing statement came after Worthen’s, who has 1st priority?
 III. Holding: A financing statement that does not refer to the original filing cannot suffice as a continuation statement and so Worthen has first priority.
 1. NBC’s failure to file a continuation statement cannot be considered harmless error because it did not indicate the that it was filed for the purpose of continuing the original statement.
 2. Actual notice to Worthen is insufficient as well because the purpose of the statutory filing is to resolve notice disputes.
 3. §§9-308(c) & 9-515(c) do not provide that a security interest be continuously perfected by consecutively filed statements that don’t refer to each other
 5. LapseI. Courts routinely hold that a continuation statement filed after lapse is
 ineffective to continue perfection. See §9-510(c) (providing that “a continuous statement that is not filed within the 6-month period prescribed by Sectoin 9-515(d) is ineffective)
 II. Upon lapse, the security interest “becomes unperfected” and “is deemed never to have been perfected as against a purchaser of the collateral for value.” §9-515(c)
 III. However, against a lien creditor, as long as the security interest was perfected at the time that the lien attached, a subsequent lapse will not unperfect the original security interest as against the lien creditor. See Comment 3 to §9-515.
 IV. Allowing a financing statement to lapse can give rise to a claim of legal malpractice. Barnes v. Turner, 606 S.E. 2d 849
 6. Filed too early – a continuation statement filed too early is also ineffective §9-510(c)
 7. Generally a UCC search request is only for effective filings §9-523(c)C. The Effect of Bankruptcy on Lapse and Continuation
 1. No exception for the six-month window to file a continuation is made in cases of bankruptcy. Even if the debtor is in bankruptcy, the SC must still file continuation to remain perfected and this action does not violate the automatic stay. See §9-515(c) & BR Code §362(b)(3),
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2. However, if the financing statement lapses after the filing of bankruptcy, the SC is still perfected against the trustee if the SC was perfected at time of BR; BR Code546(b)(1)(B)
 3. In re Schwinn Cycling (D. Colo. 2004)I. Perfection by possession has a temporary automatic perfection for 20
 days to allow the SC to perfect in another way if the purpose of transferring possession to the debtor is for (1) “ultimate sale or exchange”; or (2) for “loading, unloading, storing, shipping, transshipping, manufacturing, processing, or otherwise dealing with [the collateral] in a manner preliminary to [its] sale or exchange” §9-312(f)
 II. However, if bankruptcy is filed while the temporary automatic perfection is in place, the SC is not perfected against the trustee
 III. §9-515(c) only addresses the lapse of financing statements, not perfection through possession
 4. General Electric v. Dial Business Forms (8th Cir. 2003) – if the reorganization plan provides for an SC to retain its security interests and liens, this term should be enforced against the other creditors in the bankruptcy even if the financing statement subsequently lapses. The reorganization plan “acts like a contract that binds the parties that participate in the plan . . . .” It is treated like a subordination agreement. See §9-339
 Assignment 23: Maintaining Perfection Through Changes of Name, Identity and UseIntro – When there are changes in the name of the debtor, the identity of the collateral, etc., the burden is balanced between the debtor and the searcher to do something about it. The question to be answered here is: to what extent are both old filers and new searchers required to monitor the collateral, the debtor, or the public record to protect themselves?
 A. Changes in the Debtor’s Name1. §9-507(c) provides that even though a change in the debtor’s name renders
 a filed financing statement seriously misleading, the financing statement remains effective with regard to:
 I. (1) collateral owned by the debtor at the time of the name change andII. (2) collateral acquired by the debtor in the first four months after the
 change but not to collateral acquired after the first four months2. As a result of §9-507(c), SC’s financing the purchase of a specific item of
 collateral do not need be concerned about name changes, but SC’s that finance on a continuing basis as in a situation with inventory need to pay attention to debtor name-changes
 3. For searchers, §9507(c) makes it so that a search under the current name might not turn up filings against the collateral in question and so, depending on the cost-benefit analysis of the money at stake, a potential creditor may want to investigate the possibility of a name change
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4. Though most security agreements require the debtor to notify the creditor of any name changes, most debtors fail to do so because if they are making their payments on time, the SC won’t care and if they are not, the failure to notify won’t result in much additional liability on the debt itself in the form of a breach of contract claim and many SCs won’t even pursue the claim
 5. §9-507(a) provides that a financing statement remains effective with respect to collateral that is sold, exchanged, leased, licensed, or otherwise disposed of and in which a security interest continues even if the secured party knows or consents to the disposition—so if a sole proprietor incorporates and transfers the assets to the new entity, the security interest is still effective
 B. New Debtors1. “Debtor” refers to the party that owns the collateral and “obligor” refers to
 the person that owes the money on the loan2. “New debtor” refers to a “person that becomes bound as debtor under
 section 9-203(d) by a security agreement previously entered into by another person” §9-102(a)(56)
 3. §9-203(d) is hopelessly obscure, but the gist of these provisions is that a new debtor is a person who steps into the shoes of the original debtor by assuming, and agreeing to perform under the security agreements
 4. §9-508(c) treats the transfer of collateral to a new debtor the same as the transfer of collateral to anyone else:
 I. If the new debtor’s name is different from the debtor’s name on the financing statement, §9-508(b) applies the rule from §9-507(c): The financing statement remains effective with respect to collateral acquired by the new debtor within four months after the change, but it is not effective with respect to collateral acquired by the new debtor after 4 months
 II. §9-508(a) says that these rules apply “to the extent that the financing statement would have been effective had the original debtor acquired the rights.”
 C. Changes affecting the description of Collateral – two types1. Type 1 changes – a change in circumstances that did not control the place
 of filing, but that does make the collateral difficult for the searcher to identify as covered by the filing
 I. Example: The collateral was listed as inventory, but the debtor changes the use to equipment and tries to borrow against it from another lender. The 2nd lender may not realize that the original statement refers to the collateral in question.
 II. §9-507(b) addresses this and provides that even if the change in circumstances has made the financing statement seriously misleading, the financing statement remains effective
 2. Type 2 changes – a change in circumstances that is sufficient to affect the method of perfection that would have been appropriate for the initial filing
 I. Example: Firstbank is secured by the inventory of a car dealership, but the dealership starts using one of the cars as equipment to
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retrieve parts and serve as a chase car when delivering serviced cars. §9-507(b) excuses the misdescription, but Firstbank is now unperfected because notation on the certificate of title is necessary to perfect because §9-311(b) requires compliance with the state certificate of title statute
 D. Exchange of the Collateral – when the collateral undergoes a transformation, the holder of the security interest will want (1) the security interest to be perfected in the proceeds and (2) the perfection to be continuous from the creditor’s initial filing; remember that on sale, exchange, collection, or other disposition of collateral, a security interest continues in identifiable proceeds §9-102(a)(64) and 9-315(a)(2)
 1. Barter Transactions – Barter is the exchange of one commodity for another in a transaction in which no cash is involved; 3 types of barters: type 0, type 1, and type 2 §9-315(d)(1)
 I. Type 0 – the proceeds received by the debtor fall within the description of collateral in the already-file financing statement
 1. Example: a Coyote loader is exchanged for a Caterpillar loader and the financing statement describes the collateral as a “loader.”
 2. In this example, the security interest is perfected in the Caterpillar loader because the description “loader” is broad enough to encompass it
 II. Type 1 – an exchange of collateral for noncash proceeds where those proceeds are property not covered by the description in the financing statement, but are property in which a security interest could be perfected by filing in the office where the secured creditor’s financing statement is already on file.
 1. Ex: exchanging inventory for equipment2. In a type 1 barter transaction, the secured party remains
 perfected without a new filing §9-315(d)(1)—the “same office rule”
 3. This rule requires searchers to explore how the debtor came to own the collateral they are searching for and cannot rely on the description of collateral in any financing statement
 III. Type 2 – an exchange of collateral for noncash proceeds of a type in which filing is required in a filing office other than the one in which the original collateral was perfected by filing
 1. Ex: If a Coyote loader used as equipment was traded for an automobile and an aircraft—security interests in equipment are perfected by filing in the office of the secretary of state; security interests in automobiles are perfected by recordation on the certificate of title by the DMV; security interests in aircraft are perfected by filing with the FAA in Oklahoma city
 2. Type 2 does not invoke the exception in §9-315(d)(1)3. To be perfected in a type 2 exchange, the secured party must
 refile
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4. To be continuously perfected, the secured party must make these filings within 20 days from the time the debtor receives the proceeds §9-315(d)(3)—continuous perfection refers to perfection from the date of the initial filing
 5. So the SC must be vigilant enough to discover the exchange and file and perfect within 20 days of debtor’s receipt of the proceeds of the exchange
 6. A searcher must realize that he needs to wait 20 days because a filing may not show up until 20 days have passed
 7. No additional authorization is required from the debtor to file the financing statement §9-509(b)(2)
 2. Collateral to Cash Proceeds to Noncash Proceeds – when the debtor exchanges the collateral for money and then uses that money to buy collateral
 I. Type 0 – same as barter; the original filing remains effective to cover goods of the same description §9-315(d)(3)
 II. Type 1 – different from barter; the SC must file a financing statement to cover the new collateral, and this must be done within 20 days of the debtor’s receipt of the new collateral to provide continuous perfection §9-315(d)(3)
 III. Type 2 – treated the same as type 3. Collateral to Cash Proceeds (no new property) – If the debtor simply sells
 the original collateral and keeps the cash, the SC is continuously perfected in the identifiable cash proceeds §9-315(d)(2)
 Assignment 26: The Concept of Priority – To say that one creditor has priority over another is to say that if the value of the collateral is sufficient to pay only one of them, the law requires that value be used to pay the one who has priority
 A. Priority in Foreclosure1. Two principles that govern the timing of enforcement:
 I. First, absent an agreement to the contrary, any lien holder may foreclose while the debtor is in default to that lien holder
 II. Second, no lien holder is compelled to foreclose and each has the option to extend the debtor’s time for payment or simply forbear to exercise its remedy—debtors with priority may choose to wait to see if someone else will expend the money and effort necessary to keep the debtor afloat
 2. To give effect to these two principles, sale procedures must provide for the possibility that the holders of liens against particular collateral might foreclose in any order, and that some might choose to rely on their security without foreclosing at all
 3. The holder of virtually any type of lien may foreclose, but the procedure for doing so varies with the type of lien—even for a particular type of lien, the procedure may differ from state to state or a single state may offer more than one procedure
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4. The general principles that govern most judicial or foreclosure sales are as follows:
 I. The sale discharges from the collateral the lien under which the sale is held and all subordinate liens See §9-617(a). It does not discharge prior liens
 II. The sale transfers the debtor’s interest in the collateral to the purchaser, subject to all prior liens. See §9-617(a). A prior lien holder cannot enforce its debt against a foreclosure sale purchaser, because a purchaser does not assume the debt or agree to pay it. But a prior line holder can enforce its lien against the purchaser. Unless someone pays the prior lien off, the prior lien holder can foreclose on the collateral.
 III. Whoever conducts the sale applies the proceeds first to the expenses of sale, then to payment of the lien under which the sale was held, then to payment of subordinate liens in the order of their priority. See §9-615(a). The remaining surplus, if any, is paid to the debtor. See §9-615(d)(1). Unsecured creditors do not share in the distribution; their remedy is to levy on the surplus in the hands of the debtor.
 IV. Payment to a lien holder from the proceeds of sale reduces the balance owing. The lien holder is then entitled to a judgment against the debtor for any deficiency, unless a statute provides otherwise. See §9-615(d)(2)
 5. Rights of purchaser of collateral (from the Gilbert’s Summary) – The purchaser of the collateral at the secured party’s sale take all rights the debtor had in the collateral, together with the interest of the secured party and all interests subordinate thereto §9-504(4)
 I. As to junior creditors – this means that the purchaser takes free from the secured interests of all creditors lower in priority than the seller; the purchaser “steps into the shoes” of the secured party with respect to all other security interests in the collateral
 II. As to senior creditors – the purchaser at the resale takes subject to the security interests of the senior creditor, who would have to be paid off by the purchaser; otherwise the senior creditor could repossess the collateral from the purchaser. This possibility will also depress the amount paid by the purchaser. §§9-615(g), 9-617 and see §9-610
 B. Reconciling Inconsistent Priorities1. In some jurisdictions, the purchaser takes free of all liens against the
 property and proceeds of sale are distributed first to the holder of the first lien—this is rare because:
 I. It deprives the holders of senior liens of their option not to foreclose and a small subordinate lien could force foreclosure
 II. A procedure that forced foreclosure of all liens would bring more parties inot each foreclosure proceeding, further complicating the process
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2. There are often conflicting laws concerning the priorities of different types of liens because there are so many different types of legislation that grant priorities—courts have to resolve these conflicts and in the resulting system, all the schemes of foreclosure and distribution have one feature in common: Those creditors whose liens are discharged by the sale share in the proceeds of sale in the order in which their liens have priority
 3. Mortgages usually have priority over judgment liens for the simple reason that when a debtor has judgment liens against his property, no one will make a mortgage loan to the debtor
 4. Bank Leumi Trust Co. of New York v. Liggett (N.Y. App. Div. 1985)I. Facts: BLT made mortgage loans to Liggett even after his ex-wife,
 Helen had perfected a judgment lien against his property. The mortgage was subordinate to Helen’s lien, but senior to a lien later acquired by Cosden Oil. When Helen forced a sale of the property pursuant to her lien, Cosden Oil argued that even though BLT’s mortgage would be discharged, BLT could not share in the proceeds of sale.
 II. Issue: Did BLT’s mortgage have priority over Cosden’s judgment lien or does CPLR 5236(g) not contemplate participation by mortgagees?
 III. Holding: Though the statute only mentions judgment creditors, it allows the court to “otherwise direct” the disposition of the proceeds of the sale, and the court decided to allow BLT to collect from the proceeds.
 IV. Analysis: this is an example of the court disregarding the distributions specified in the statute because it knew how the system was supposed to work and knew that it would not work that way if the court ordered the distributions specified.
 C. The Right to Possession Between Lien Holders 1. What happens if two lien holders decide to foreclose at the same time?
 Some courts require that junior lien holders surrender possession to senior lien holders, effectively giving seniors the right of way
 2. The Grocers Supply Co. v. Intercity Investment Properties, Inc. (Tex. Ct. App. 1990)
 I. Facts: G perfected a security interest to secure inventory financing of the debtor. Intercity obtained a judgment against the debtor. Intercity used the constable to levy writs of execution on the debtor and took possession of the inventory. G filed a suit to determine their rights in the inventory.
 II. Holding: The right of a prior perfected creditor to take possession of its collateral is superior to any right of a mere judgment creditor and the prior perfected secured creditor may regain possession for the collateral from an officer who has levied on the property at the direction of a judgment creditor.
 III. Holding #2: Intercity cannot recover for transportation and storage costs because they had notice of G’s security interest and still took possession without even notifying G.
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3. Comment 5 to §9-609 recognizes the Grocers Supply rule – this means that the junior creditor cannot seize property of the debtor and forces a sale if the senior creditor objects. A junior lien is useless if the senior will not let the junior collect
 4. Frierson v. United Farm Agency, Inc. (8th Circ. 1988)I. Facts: Merchants held a first security interest in collateral owned by
 UFA. When Frierson levied on the collateral, Merchants demanded that Frierson return the collateral to UFA
 II. Holding: The right of the senior to possession is not the right to possession for the purpose of leaving the debtor in business and frustrating collection by junior lien holders. The senior lien holder must foreclose or stand aside so junior lien holders can foreclose.
 5. Note that §9-401 does not say that a USC who has obtained a judgment against the debtor can levy on collateral encumbered by another creditor’s security interest. It merely says that the issue “is governed by applicable law other than this article.” The most obvious feature of that other law will be statutes authorizing judgment creditors to levy on the debtor’s property. Those statutes make no exception for encumbered property.
 6. Note also that though Grocers Supply requires the junior lien holder to surrender possession to the senior, but it does not bar the junior from continuing with the sale
 D. UCC Notice of Sale1. §9-611 requires foreclosing SCs to give notice of sale only to other
 lienholders who are easy to find—those who have properly indexed financing statements on file or who have perfected by compliance with a federal statute or state certificate of title statute
 2. So the foreclosing SC requests a search of the UCC filing system 20 to 30 days before the “notification date.”
 I. The notification date is the date on which the foreclosing secured party will send notice of sale.
 II. If the search results arrive before the notification date, the foreclosing secured party sends notice to the lienholders named in the search result and also sends notice to any lienholder who furnished the foreclosing secured party with an authenticated notice of its claim
 III. Provided that those required notices are sent, all subordinate liens are discharged—that is, if §9-611(c) does not require notice to the holder of properly perfected valid lien, the lien is discharged without notice
 CHAPTER 9 COMPETITIONS FOR COLLATERAL
 Assignment 28: Lien Creditors Against Secured Creditors: The BasicsA. How creditors become “lien creditors”
 1. Lien creditor – any creditor who has acquired a lien on the property involved by attachment, levy or the like §9-102(a)(52)
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2. Attachment is a legal process in which the P in litigation obtains a writ and delivers it to a sheriff, marshal, or other law enforcement officer, who then levies on property of the debtor—attachment occurs before judgment is entered and execution occurs afterward
 3. Garnishment – the process by which a judgment creditor in most states reaches debts owing from a 3rd party to the debtor or property of the debtor that is in the hands of a third party—the garnishing creditor becomes a lien creditor at the moment the writ of garnishment is served on the 3rd party
 4. Recordation of a judgment for money damages – in the real property system, a recordation creates and perfects a lien against all real property owned by the debtor within the county—the judgment lien will also reach any such property that the debtor later acquires while the judgment lien remains perfected
 5. UCC recording – in a growing minority of states, including CA and FL, a judgment creditor can record its judgment in the UCC filing system or a separate statewide system, and create and perfect a lien against personal property of the debtor—this is an alternative to perfection by levy
 6. Trustee in bankruptcy – has the rights of a hypothetical ideal lien creditor (a lien creditor with no debilitating history or knowledge) who obtained a lien on all property of the debtor at the instant the bankruptcy case was filed §544(a)
 B. Priority Among Lien Creditors1. This is a first-come, first-served system governed by state law. The
 first creditor to take the legally designated crucial step has the first lien, the second to take that step has the second lien, and so forth.
 2. The laws generally award a lien priority as of one of four dates:I. Date of levy – this is the date on which the sheriff or other
 officer took possession of particular property (can be accomplished in various ways depending on the jurisdiction: constructive levy, symbolic possession, posting a notice, etc.)
 II. Date of delivery of the writ – a write of execution, attachment, or garnishment typically is issued by the clerk of the court on the request of a creditor who is entitled to it
 1. In a competition between writs delivered on the same day, the majority rule givers priority to the first to levy on the particular property—the minority rule gives priority according to the order in which the writs were delivered to the sheriff
 2. in a minority of states, writs of execution rank in the order in which they are delivered to the sheriff; in these states, the lien comes into existence only on levy
 III. Date of service of a writ of garnishment – service is the delivery of the writ by the sheriff to the garnishee which is typically a bank or an employee
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IV. Date of recordation of judgment – the date will be the date the judgment is delivered to the filing or recording officer
 C. Priority between lien creditors and secured creditors1. §9-317(a)(2) Priority between a lien creditor and an A9 secured
 creditor depends on whether the lien creditor “becomes a lien creditor” before the secured creditor does either of two things:
 I. Perfects its security interest orII. Files a financing statement and complies with §9-203(b)(3)
 2. §9-308(a) says that a security interest is perfected only after it has attached and the “applicable steps required for perfection have been taken”—filing an perfection are not the same thing
 3. Priority date – the date on which the lien creditor “becomes a lien creditor” §9-317(a)(2)
 D. Priority between lien creditors and mortgage creditors1. This is governed by real estate law2. Priority generally goes to the first lien created, and reverses the result
 only if the failure to perfect offends the state’s recording statute3. In most states, a judgment lien creditor against real property is not
 entitled to the benefit of the recording statute4. The result is that a mortgage granted before the judgment creditor
 became a lien creditor by recording its judgment has priority over the judgment lien, even though the judgment lien was the first lien perfected
 E. Purchase-Money Priority1. Priming – when a second-in-time interest takes precedence over an
 earlier interest2. PMSIs – a PMSI can prime a lien creditor’s interest only if the PMSI
 attaches to the collateral before the creditor obtains its lien against that collateral §9-317(e)
 I. If the PMSI attaches first, the holder of the PMSI has a 20-day grace period in which it can perfect and thereby defeat a lien that came into existence between the dates of attachment and perfection of the PMSI
 II. The grace period runs from the debtor’s receipt of the delivery of the collateral
 Assignment 29: Lien Creditors Against Secured Creditors: Future AdvancesA. Priority of Future Advances: Personal Property
 1. Secured creditors often continue to disburse money to debtors after the initial loan transaction—for example, the SC with an interest in inventory and accounts may advance additional funds each time the debtor acquires additional inventory or accounts
 2. It would be too expensive for SCs making advances to have to search for lien creditors each time it made an advance so §9-323(b) gives future
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advances priority over the lien, provided the creditor making the advance does not have knowledge of the lien—so the SC can make one search at the time it begins the lending relationship and can make future advances with fear of unknown lien creditors
 3. Two other exceptions in §9-323(b)(2)I. Every secured advance made within 45 days after the lien’s creation is
 entitled to priority over the lien, even if the SC knows of the lien’s existence
 II. Every advance made “pursuant to commitment entered into without knowledge of the lien” is similarly protected—in other words knowledge at the time of the advance, even if the advance is more than 45 days after the lien’s creation, does not prevent the lender making the advance from having priority, provided the advance is made pursuant to a commitment made when the creditor did not have knowledge of the lien
 B. Priority of Nonadvances: Personal Property 1. In complex transactions, the debtor often agrees to pay many kinds of
 expenses incurred by the SC before or after default. The SC does not advance these amounts to the debtor. Do these nonadvances qualify for priority over lien creditors under §9-323(b)? The court in the following case addresses this question
 2. Uni Imports, Inc. v. Exchange National Bank of Chicago (7th Cir. 1991) I. this case gives the SC’s nonadvances—typically interest, attorney’s
 fees, and expenses of collection accruing on the debt owing to the secured creditor—the priority of the advances to which they relate, unrestrained by §9-323(b)
 II. the result is that, after a levy, the prior secured debt continues to grow in amount, each day reducing a little of what the levying creditor will ultimately collect. The 45 day limit does not apply.
 C. Priority of Future Advances and Nonadvances: Real Property1. Schutze v. Credithrift of America, Inc. (Miss. 1992) – holding that advances
 made on a home equity loan have priority over an earlier recorded judgment
 2. Some jurisdictions make a distinction between optional and obligatory advances
 I. Advances that the SC is obligated to make are given priority over the judgment lien
 II. Advances that the SC is not obligated to make do not get priority
 Assignment 32: Secured Creditors Against Secured Creditors: The Basics
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A. Nonpurchase Money Security Interests1. The Basic Rule: First to File or Perfect
 I. Between the holders of two security interests in the same collateral, the first to file OR 308 perfect has priority §9-322(a)(1)
 II. The holder who gains priority by first filing OR 308 perfecting retains it so long as the
 III. holder remains continuously filed or perfected §9-322(a)(1)IV. This means that a creditor who files to perfect must make sure that
 the collateral is not in the possession of another creditor so that the other creditor was able to perfect first. And he must make sure that the other creditor doesn’t file to continue perfection
 V. §9-325 has an important exception to the above rule: this section subordinates security interests perfected against a transferee to those perfected against the transferor—See illustration on pg. 515 for clarity; in other words, the those perfected against the transferor have priority
 2. Priority of Future AdvancesI. As between SCs, as long as the SC’s financing statement “covers the
 collateral,” all advances made by the SC to the debtor have priority as of the filing of the financing statement. This rule is implicit in §9-322(a)(1)
 II. Under A9, the only the financing statement need be on the public record for the future advance to have priority
 III. The SC must only file the initial statement and it will cover the subsequent advances
 IV. Note that a single financing statement that is sufficiently broad in its description of the collateral may operate to perfect more than one interest attached by more than one financing statement. See §§9-322(a) and 9-502(d)
 3. Priority in After-Acquired PropertyI. Remember that §9-203(b) allows that if the debtor later acquires
 property that fits the description in the security agreement, the security interest attaches
 II. A security interest has the same priority with respect to after-acquired property that it has with respect to the original collateral §9-322(a)(1)
 B. Purchase-Money Security Interests1. PMSIs Generally
 I. A purchase-money security interest in collateral other than inventory has priority over a conflicting security interest in the same collateral if
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the PMSI is perfected not later than 20 days after the debtor receives possession of the collateral §9-324(a)
 II. This policy increases the burden on searchers because they must consider the possibility that:
 a. The debtor obtained possession of the collateral in the past 20 days and
 b. The holder of one or more PMSIs has not yet filed a financing statement, but will do so before the end of that 20 days
 III. One way to remedy this problem is to verify the debtor’s possession of the collateral and then wait 20 days beyond the basket period before searching
 IV. SCs can also make the acquisition of any additional security interest, a default
 V. More than one creditor may have a valid PMSI in the same collateral—for example if a debtor borrowed the cash for a down payment on collateral and directly financed the remained of the purchase amount from the seller
 a. §9-324(g)(1) gives the seller’s PMSI priority over the cash-lender for the same collateral
 b. If both PMSI creditors are cash lenders, §9-324(g)(2) gives the issue of priority to be determined under §9-322(a) which means that the first to file or perfect gets priority—this means that a lender can’t have complete confidence in the 20-day grace period
 2. Purchase-Money Security Interests in InventoryI. The 20-days grace period for the filing of a PMSI in §9-324(a) does not
 apply when the property sold will be inventory in the hands of the buyer
 II. §9-324(b) permits purchase-money (P-M) priority in inventory only on these conditions:
 a. The purchase-money financier must perfect no later than the time the debtor receives possession of the collateral and
 b. The purchase-money financier must give advance notice to the inventory lender that it expects to acquire a PMSI in inventory. To give this notice, the P-M lender first searches the filing system for the names and addresses of all secured parties with a filing against inventory of the type it plans to sell. The lender then sends the notice to each of the inventory lenders. Like a financing statement, the notice expires at the end of five years.
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The P-M supplier can avoid expiration by repeating the notice at intervals of less than five years
 3. Purchase-Money Priority in ProceedsI. If the seller gets a P-M priority in property of the debtor and the
 debtor exchanges the collateral for proceeds, will the seller have P-M priority over a competing security interest perfected by an earlier filing against the debtor naming those proceeds as original collateral? Yes, P-M priority extends to the collateral or its proceeds §9-324(a)
 II. The rule that P-M status flows through into proceeds is subject to an important exception in §9-324(b): P-M status in inventory flows only into chattel paper, instruments, and cash proceeds
 C. Priority in Commingled Collateral1. Where the identity of the collateral is lost by comingling as the collateral
 becomes part of a product or mass the interest “continues in the product or mass” §9-336(c)
 I. If more than one security interest attaches to a product or mass as a result of commingling, the interests rank equally and share in the proportion that the cost of each party’s contribution bears to the total cost of the product or the mass
 2. Where the identity is not lost (as where a replacement part is installed in a machine) this is called an “accession”
 I. If the SC has take a security interest in only the replacement part §9-335 will apply and the SC’s interest will continue to be perfected, and will have priority over later-perfected interests in the whole
 II. §9-335(e) impairs the accession-secured party’s remedies: any secured party with priority over the accession-secured party is entitled to prevent removal of the accession from the whole
 III. Make sure to read through the example on pg. 524 for understanding of how this works
 Assignment 36: Buyers Against Secured CreditorsA. Introduction – nothing of noteB. Buyers of Personal Property – the general rule governing sales of encumbered
 personal property is that buyers take subject to pre-existing security interests See §§9-201 and 9-315(a). The former section provides that “a security agreement is effective . . . against [subsequent] purchasers.” The latter provides that even in the absence of a provision to that effect, “a security interest continues in collateral notwithstanding sale.”
 1. The Buyer-in-the-Ordinary-Course Exception: §9-320(a)I. The ordinary course of whose business?
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a. Under §9-320(a), a buyer in the ordinary course of business can take free of a security interest created by its seller.
 b. “Buying” is “in the ordinary course” only if it is “from a person in the business of selling goods of that kind” §1-201(9) (Rev. §1-201(b)(9)
 c. It does not matter whether the buyer is a consumer or a business
 II. The buyer’s knowledgea. §9-320(a) protects a buyer in the ordinary course of business
 “even though the buyer knows of [the security interest’s] existence
 b. However, one cannot be a buyer in the ordinary course if one knows “that the sale to him is in violation of the . . .security interest of a third party” §1-201(b)(9)
 c. This contradiction is explain is §9-320 Comment 3 which basically says that the buyer takes free of the security interest if the buyer merely knows about the existence of a security agreement but does not know that the sale violates a term in the agreement
 d. The rule entitles the buyer to assume that the security agreement entitles the debto to sell the collateral free and clear of the security interest—this is common practice in inventory security agreements anyway
 e. However, if the buyer buys with the knowledge that the sale is in violation of a condition in the security agreement, then the buyer takes subject to the security interest
 III. Created by his sellera. Under §9-320(a), the buyer takes free ONLY of a “security
 interest created by [its] SELLER”b. This means that if the seller bought from a seller who did not
 sell the item in the ordinary course of business, that security interest will continue in that item and the latest buyer will take the item subject to the interest
 c. Even if the buyer then sells to a another buyer, that buyer will be a debtor under §9-102(a)(28) and the original seller is entitled under §9-509(c) to file a financing statement against him
 d. The Farm Products exception - §9-320(a) omits those who buy farm products from this rule and the buyer will take free of any
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security interest. This rule is paralleled by 7 USC §1631(d) of the Food Security Act
 IV. When does a buyer become a buyer?a. If a bankruptcy petition is filed or a secured creditor takes
 possession of the collateral and there is a party who has contracted to buy some of the collateral but has not yet completed their transactions, if the party is a “buyer” within the meaning of §9-320(a), the party will take free of the inventory lender’s security agreement and be able to keep what was bought
 b. If the buyer has paid part of the purchase price, the buyer will get credit for that part and owe the balance
 c. If the person is not yet a “buyer” then the person is merely the seller’s unsecured creditor
 d. Daniel v. Bank of Hayward (Wis. 1988) – illustrates the importance of becoming a buyer within the meaning of §9-320(a) and the court imposes the rule that a buyer becomes a buyer in the ordinary course of business when the goods become identified to the contract
 e. Post-Daniel revisions: §1-201(9) says that only a buyer that takes possession of the goods or has a right to recover the goods from the seller under A2 may be a buyer in the ordinary course of business, however the comment to that section identifies §§2-502 and 2-716 as identifying the buyers who do not take possession but still can qualify as buyers in ordinary course of business—so essentially, the revisions did not change the result of Daniel
 V. Sales of goods in the possession of the secured partya. §9-320(e) provides that “Subsections (a) and (b) do not affect a
 security interest in goods in possession of the secured party under §9-313
 b. This means that if the SC has possession of the goods that the buyer contracted to buy from the seller, the buyer is prevented from taking free of a security interest if the collateral is in the possession of the secured party
 2. The Buyer-Not-in-the-Ordinary-Course Exception: §§9-323(d) and (e) and 9-317(b)
 I. The buyer not in the ordinary course takes subject to any security interest that is already perfected, but if the buyer gives value and receives delivery of the collateral without knowledge of a not-yet-
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perfected security interest, the buyer will take free of that interest. See §§9-323(d) and (e) and 9-317(b)
 3. The Authorized Disposition Exception: §9-315(d)(1)I. The security interest does not continue in the collateral if “the
 secured party authorized the disposition free of the security interest” §9-315(a)(1)
 II. The exception does not depend on any equities in favor of the buyer—doesn’t matter whether the buyer searched or did not search the public records
 III. The authorization to sell need not be express—the courts have held in many cases that a secured creditor who knew that the debtor was making sales of collateral in violation of provisions of the security agreement and did not object, waived the provisions and “authorized” the sale free of the security interest
 IV. Revised A9 does leave an unresolved split of authority among the courts as to conditional authorizations—the following case illustrates the split
 V. RFC Capital Corporation v. Earthlink (Ohio App. 2004)a. The two diverging views are:
 i. “A condition imposed on an authorization to sell is ineffective, unless performance of the condition is within the buyer’s control.”
 ii. “No authorization exists where the debtor fails to satisfy the conditions of the creditor’s conditional consent.”
 b. The court held that any and all conditions a secured party places upon its consent must be satisfied for the consent to be effective.
 i. The reason is that it is the buyer, who has the power to ascertain any potential conditions prior to sale and the status of those conditions that must bear the consequences of purchasing another’s collateral
 ii. The court seems to be saying that the buyer should have searched the records
 4. The Consumer-to-Consumer-Sale Exception: §9-320(b)I. §320(b) says that if a consumer sells a consumer item to another
 consumer and a creditor holds an interest, the consumer does not take subject to the interest if the buyer buys:
 a. Without knowledge of the security interestb. For value
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c. Primarily for the buyer’s personal, family, or household purposes and
 d. Before the filing of a financing statement covering the goodsII. The exception only applies if the goods are consumer goods in the
 hands of the seller before the sale (b) and consumer goods in the hands of the buyer after the sale (b)(3)
 III. However, the buyer in this type of transaction IS protected from an automatically perfected PMSI in consumer goods and can take free of the security interest in that case §9-320(b)
 C. Buyers of Real Property1. The general first-in-time rule resolves the competition between buyer and
 mortgagee on the basis of first in time—if the mortgage was created before the debtor sold the property to the buyer, the buyer takes subject ot the mortgage; if the sale takes place first, it will be free of a later mortgage granted by the debtor-sellor
 2. A recording statute may reverse the result—if a mortgage is recorded before the debtor sells the property, its priority over the rights of the purchaser is pretty much absolute
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