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www.squiresanders.com www.employmentlawworldview.com
 Agenda
 • Family Medical Leave Overview and
 Update
 • Military Leave Update
 • Americans with Disabilities Amendments
 Act Update
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 FMLA Regulations
 and
 Case Update
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www.squiresanders.com www.employmentlawworldview.com
 Eligible Employees
 • Employees are eligible for leave if they:
 Worked for their employer at least 12 months;
 Worked at least 1,250 hours over the past 12 months;
 Work at a location where the company employs 50 or
 more employees within 75 miles.
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 Supervisor Awareness of FMLA
 Hurley v. Kent of Naples, Inc., et al., Case No.
 2:2010-cv-00334 (M.D. Fla. Jan. 2013).
 Jury verdict for employee.
 Employee’s vacation request denied.
 Employee provided: “But please know that I have been advised by my
 medical/health professional that my need to avail myself of the
 vacation time that I have earned is no longer optional. The vacation
 schedule I sent to you ... is FAR less aggressive than I have been
 advised to take.”
 CEO’s meeting with Plaintiff:
 Terminated Plaintiff’s employment by stating that although they “had a greatrun together” it was “time to part ways.”
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 Qualifying Reasons For Leave
 • Eligible employees are entitled to 12 workweeks
 of leave for the following reasons:
 birth and care of the employee’s newborn child;
 placement with the employee of a child for adoption or
 foster care;
 to care for the employee’s spouse, child, or parent with
 a serious health condition -- but not “in-laws”;
 when the employee is unable to perform the essential
 functions of the employee’s position because of a
 serious health condition.
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 Son or Daughter
 • Department of Labor clarified definition of son or daughter.
 • The FMLA defines son or daughter as:
 a “biological, adopted, or foster child, a stepchild, a legal ward, or a
 child of a person standing in loco parentis, who is (A) under 18 years
 of age or (B) 18 years of age or older and incapable of self-care
 because of a mental or physical disability.”
 • Employee with a child over 18 will be entitled to FMLA to care for
 that child, if the adult child:
 has a disability as defined by the ADA,
 is incapable of self-care due to that disability,
 has a serious health condition, and
 is in need of care due to the serious health condition.
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 Other Qualifying Reasons For Leave
 • FMLA provides for family military leave:
 Qualifying Exigency Leave
 Allows for up to 12 workweeks of leave
 Military Caregiver Leave
 Allows for up to 26 workweeks of leave
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 What Is A Qualifying Exigency?
 • Regulations provide a list of specific examples:
 Short-notice deployment (7 days or less);
 Military events and related activities;
 Childcare and school activities;
 Financial and legal arrangements;
 Counseling (non-medical);
 Rest and recuperation (limited to 5 days for each instance);
 Post-deployment activities (for a period of 90 days following
 the termination of active duty status); and
 Additional activities (the employer and employee must agree
 to the timing and duration of such leave).
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 Expanded Military Protections
 • Final Rule announced in February 2013
 Expansion of qualifying exigency for eligible family members of
 members of the Regular Armed Forces;
 Increases leave related to Rest and Recuperation from 5 days to 15
 days;
 Creates a qualifying exigency leave for parental care;
 Expands serious injury/illness to include pre-existing injuries/illnesses
 of current service members that are aggravated in the line of duty; and
 Expands military care given to care for a covered veteran

Page 11
                        

www.squiresanders.com www.employmentlawworldview.com
 Employee Notice Requirements:
 • Foreseeable Leave
 Employees must give 30-days advance notice for
 foreseeable leave, or if that is not possible, notice must
 be given “as soon as practicable.”
 • Unforeseeable Leave
 When the need for leave is not foreseeable, an
 employee must provide notice “as soon as
 practicable.”
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 Certifications
 • Employees must be given at least 15 calendar days to return a
 complete and sufficient certification.
 • If the returned certification is either incomplete or insufficient, the
 employer must advise the employee in writing as to the
 deficiencies and give the employee at least 7 calendar days to
 cure the deficiencies.
 • Employer may communicate directly with the healthcare provider
 only to “clarify” or “authenticate” a certification form after
 providing the employee with seven calendar days to cure any
 deficiencies.
 • Contact must be made by a human resources professional, a
 leave administrator, or a management official; but at no time may
 the employee’s supervisor contact the employee’s healthcare
 provider.
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 Recertifications
 • Generally, employer may require recertification of a
 serious health condition no more frequently than the
 duration of the prior certification or every 30 days,
 whichever period is longer.
 • More recertification possible when:
 The employee requests an extension of the leave.
 The circumstances described by the previous certification
 have changed significantly.
 The employer receives information that casts doubt upon the
 employee's stated reason for the absence or the continuing
 validity of the certification.
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 Abuse of FMLA
 Scruggs v. Carrier Corp., No. 11-3420 (7th Cir.
 Aug. 3, 2012)
 • Employee requested, and was granted, intermittent leave to take
 his ailing mother to her medical appointments.
 • The Employer hired a private investigator to conduct surveillance
 on 35 employees suspected of FMLA abuse.
 • Employee was one of the employees who were investigated and
 his surveillance turned up suspicious and inconsistent behavior
 for which he was terminated.
 • Employee brought suit claiming FMLA interference.
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 FMLA & Social Media: Caught on
 Jaszczyszyn v. Advantage Health Physician
 Network, No. 11-1697 (6th Cir. Nov. 7, 2012)
 • Employee worked as a customer service representative.
 • As a result of a car accident years earlier, Employee
 experienced back pain, and was granted, intermittent leave.
 Certification provided: four "flare ups" per month with a duration a few
 hours to a few days for each flare up. During the flare ups, she was
 unable to work.
 • Attended Polish heritage festival socializing with her
 friends. She then posted on Facebook several pictures of her at
 the festival. Co-workers saw them and complained.
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 FMLA & Social Media: Caught on
 Lineberry v. Richards, No. 11-13752 (E.D.Mich.
 Feb. 5, 2013)
 • Plaintiff, a registered nurse, took FMLA from January 27, 2011 –
 April 27, 2011.
 • While on leave, she went to Mexico on a planned vacation and
 posted pictures on Facebook.
 • Co-workers complained after seeing the pictures alleging misuse
 of FMLA.
 • Employer terminated employment after investigation in which
 Plaintiff admitted that she lied.
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 Legitimate Business Reason
 Brown v. ScriptPro, No. 11-3293 (10th Cir. 2012)
 • Employee was a customer service operations analyst.
 • After performance issues arose, employee requested FMLA.
 • Employer terminated employment two days later.
 • Court dismissed employee’s FMLA claims.
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www.squiresanders.com www.employmentlawworldview.com
 Mistaken Allowance Of FMLA
 Medley v. Montgomery County, 2012 U.S. Dist.
 LEXIS 99006 (E.D. Pa. July 16, 2012)
 • Employee requested intermittent leave to care for her son and
 filled out all of the proper forms.
 • Although she had worked for less than 1250 hours during the
 prior 12 month period, she was granted intermittent leave.
 • Later, she was written up and eventually terminated for her
 absences.
 • Employee then filed a lawsuit in federal court, alleging claims of
 interference with her FMLA rights and of retaliation under the
 FMLA.
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 Military Leave
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 Military Leave Update
 • Uniformed Services Employment and Reemployment Rights Act
 of 1994 (USERRA, 38 U.S.C. §§ 4301 – 4335)
 • Applies to past, present, or future members of the Armed
 Forces, Reserves, National Guard and other “uniformed
 services” to ensure that such individuals:
 Are not disadvantaged in their civilian careers because of their service
 Have the right to be reemployed in a civilian job if the job is left to
 perform service in the uniformed services.
 Are protected from discrimination in their:
 Initial employment
 Reemployment
 Promotion
 Benefits of employment
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 Employee Obligation for USERRA Benefits (cont’d)
 Brill v. AK Steel Corporation, 2012 U.S. Dist.
 LEXIS 35251 (S.D. Ohio, March 14, 2012)
 • Employee periodically took leaves of absence during his
 employment for military obligations including training and twice
 for active duty.
 • Employee alleged that his employer’s military leave policy
 violated USERRA and deprived him of rights and benefits
 generally provided to other employees for other forms of leave,
 specifically jury duty.
 • The Court focused on comparability of jury duty and military
 leave.
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 ADA Amendments Act
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 Overview of the Americans with DisabilitiesAct
 • The ADA protects qualified individuals with disabilities from
 discrimination in employment.
 • The ADA applies to employers who have at least fifteen
 employees.
 • An individual has a disability under the ADA if the person has a
 physical or mental impairment that substantially limits one or
 more major life activity, has a record of such an impairment, or is
 regarded as having such an impairment.
 • To be a “qualified” individual under this framework, the person
 must be able to perform the essential functions of the job, with or
 without reasonable accommodation.
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 What is a disability?
 • The ADA defines “disability” as:
 A physical or mental impairment that substantially limits
 one or more major life activities;
 Having a “record” of such an impairment; or
 Being “regarded as” having such an impairment.
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 “Major Life Activities”
 Caring for oneself Breathing Seeing
 Concentrating Sleeping Eating
 Communicating Walking Hearing
 Standing Lifting Learning
 Bending Speaking Thinking
 Performing manual tasks Reading Working
 Interacting with others Reaching Sitting
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 “Major Bodily Functions”
 Immune system Digestive Bladder
 Normal cell growth Respiratory Bowel
 Circulatory Reproductive Brain
 Neurological Endocrine Skin
 Special sense organs Lymphatic Genitourinary
 Cardiovascular Musculoskeletal Hemic
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 Impairments Consistently Meeting Definitionof Disability
 Cerebral palsy Blindness Diabetes
 Missing limbs Multiple sclerosis Epilepsy
 Schizophrenia Bipolar disorder Cancer
 Muscular dystrophy Deafness HIV/AIDS
 Major depression Autism PTSD
 Obsessive compulsive disorder
 Mobility impairments requiring a wheelchair
 Intellectual disability (formerly termed mental retardation)
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 Impairments That May Be Disabling
 • Asthma
 • High blood pressure
 • Learning disabilities
 • Hyperthyroidism
 • Back & leg impairments
 • Carpal tunnel syndrome
 • Psychiatric impairments (e.g., panic disorder, anxiety
 disorder, minor depression)
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www.squiresanders.com www.employmentlawworldview.com
 Impairments Usually Not ConsideredDisabilities
 • Common cold or influenza
 • Seasonal allergies
 • Sprained joint
 • Appendicitis
 • Minor and non-chronic gastrointestinal disorders
 • Broken bone that is expected to heal completely
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 Counseling is Medical Examination
 Kroll v. White Lake Ambulance Authority, No.
 10-2348 (6th Cir. Aug. 22, 2012)
 • Supervisor told employee that she must attend counseling to
 continue her employment after outbursts.
 • Counseling is a medical examination under the ADA.
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 Substantially Limited
 Furry v. Lehigh Valley Health Systems, No. 10-
 2848 (E.D.Pa. Sept. 28, 2012)
 • Employee suffered from depression.
 • Not substantially limited.
 • Depression made her moody, with low self-esteem and desire to
 be alone.
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 “Regarded as” Disabled
 Hanson v. Caterpillar Inc., No. 11-3292 (7th Cir.
 August 3, 2012)
 • Employee injured her neck while working on an assembly
 line at Caterpillar.
 • Her physician recommended office work and then light-
 duty assignments, after which she was still unable to
 return to her regular assembly work.
 • Caterpillar terminated her employment.
 • Employee sued for disability discrimination under the ADA
 arguing that the company regarded her as having a
 disability which limited her ability to work.
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 “Regarded as” Disabled (cont’d)
 Gecewicz v. Henry Ford Macomb Hospital
 Corporation, 2012 WL 2362524 (6th Cir.
 June 22, 2012)
 • Employee worked for ten years at the hospital. Over the course of
 her employment she had 8 surgeries. For each of these
 surgeries, she received permission for her work absences.
 • She also had excessive unscheduled absences from work for
 which she was eventually terminated under the hospital’s
 attendance policy.
 • She sued for disability discrimination alleging that the hospital had
 regarded her as disabled based on several comments made by
 her supervisor about her surgeries over the course of her
 employment.
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 Reasonable Accommodation: ExtendedLeave
 Henry v. United Bank, No. 11-1666 (1st Cir.
 July 13, 2012)
 Employee’s request for an open-ended leave wasunreasonable under the ADA as a matter of law
 • Robert v. Bd of Cty Commissions of Brown
 County Kansas., No 11-3092 (10th Cir. Aug.
 29, 2012)
 an indefinite leave of absence is per se unreasonable.

Page 35
                        

www.squiresanders.com www.employmentlawworldview.com
 Reasonable Accommodation: Workingfrom Home
 EEOC v. Ford Motor Co., Case No. 11-13742
 (E.D. Mich. Sept. 10, 2012)
 • Employee’s position: resale buyer
 • Employee suffered from irritable bowel syndrome
 • Employee requested participation in telecommuting program
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 Employer’s Duty to Create/TransferPositions
 Otto v. City of Victoria, No. 11-2753 (8th Cir.,
 July 19, 2012)
 • Employee had worked for the City for almost 25 years in a
 position responsible for maintenance duties including plowing,
 mowing, and tree trimming.
 • Not required to create a position within restrictions.
 EEOC v. United Airlines, Inc., No. 10-01699
 (7th Cir., September 7, 2012)
 • Reasonable accommodation can be reassignment to a vacant
 position
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 Ability to Perform Essential Functions
 Jones v. Walgreen Co., No 11-1917 (1st Cir.
 May 10, 2012)
 • Store manager had knee impairments that limited her from
 climbing ladders and lifting.
 • After attempting to work with these restrictions, Walgreen’s
 terminated her employment stating that she was unable to
 perform the essential duties of her job.
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 Ability to Perform Essential Functions
 Kallail v. Alliant Energy Corporate Services,
 No. 11-2202 (8th Cir. Sept. 4, 2012)
 • Diabetic employee unable to work a rotating schedule, including
 12 hour shifts and night shifts.
 • Rotating shift was an essential function of the position.
 • Essential functions: Written job descriptions;
 Amount of time spent on the job performing the function;
 Consequences of not requiring the incumbent to perform the function;
 The terms of a collective bargaining agreement;
 The work experience of the past incumbents on the job; and
 Current work experience of incumbents in similar jobs.
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 Credit Information
 • For those you who require CLE or HRCI credits please note the
 following states have been approved, California, Florida, Ohio and
 Texas; as well as Arizona, New York, and New Jersey through state
 reciprocity laws. CPD and COE have also been approved. If you
 require credit in a jurisdiction not pre-approved we can assist.
 • Tomorrow you will receive an email with a link to an online
 affidavit. Open this link and complete the form. Don’t forget to
 include the affirmation code on the form. Once completed, PDF a
 copy of the signed form to Robin Hallagan at
 [email protected]
 • Remember to complete the webinar survey immediately following
 the end of this presentation. You are required to complete this
 evaluation before receiving a certificate of attendance.
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