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Lesson1Elder Care Perspective
 • Describe the various issues that may confront someone who is a caregiver for an elderly person.
 • Explain the purpose of Advance Directives. • List and describe the different types of Advance Directives.
 • Identify the ethical issues that may confront someone who does a financial plan for an elderly person.
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Advance Directive - A document expressing the treatment wishes of an individual that may be consulted if that individual is unable to express his or her wishes directly.
 Caregiver - This term usually describes a family member or friend who provides informal and unpaid care to an elderly person.
 DNR Order - DNR stands for Do Not Resuscitate. DNR orders make it possible for an individual to say that he or she does not want CPR to be performed in the case of a heart attack or respiratory attack.
 Durable Power Of Attorney For Health Care - A document that designates someone, such as a spouse, adult child, or family friend, to make treatment decisions if the patient is not able to make these decisions. It is also known as a health care proxy.
 Family And Medical Leave Act (FMLA) - A federal law that provides, among other things, that an employee is allowed up to 12 weeks of unpaid leave from employment to care for a sick family member.
 Health Care Proxy - A document that designates someone, such as a spouse, adult child, or family friend, to make treatment decisions if the patient is not able to make these decisions. It is also known as a durable power of attorney for health care.
 Living Will - A written expression of a person’s desire that treatment be either terminated or continued in the event that person ever becomes terminally ill and unconscious, or is otherwise unable to express treatment preferences.
 Sandwich Generation - This term generally refers to a caregiver who is caring for both a parent and one or more of his or her own children.
 t has been said many times and by many people that money isn’t everything. That may seem like a strange way to kick off a course relating to financial planning, but
 the fact is that although money is an important element in elder care planning, it cannot solve everyone’s problems. A quality elder care plan will, in fact, be more concerned with quality; namely the quality of life for the older client’s remaining life span, which could be as little as a few months or as long as 30 years. One task of the family members and professional advisors involved in the elder care planning team is to make sure that the pension and other post-retirement funds are chosen and deployed wisely. But that one task is not the end of the story. People over the age of 65 vary greatly in their physical and mental capacities and needs. While some need a few more nice days to perfect their golf swing, many others need constant hands-on care to perform even the most basic tasks of survival.
 I
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Elder Care Planning While health care is fairly peripheral to most financial plans, it is crucial and central to an elder care plan. With luck, very little medical care will be needed and whatever care is necessary will be fully covered by Medicare or a Medicare supplement. Yet, for many senior citizens, Alzheimer’s Disease, or some other type of dementia will cause a gradual loss of cognitive power and ability for self-care. For others, a chronic illness or a combination of several illnesses and conditions will call for home care assistance or a move to specialized housing or a nursing home. Therefore, sound planning for the post-retirement years requires: (1) A health care plan to ensure that quality care will be available when it is needed; and (2) A way to pay for the care. Care mechanisms could include:
 • Treatment by a physician • Hospitalization • Skilled or custodial nursing home • Care at home • A move to specialized housing
 Payment sources might include:
 • The senior’s own funds • Contributions by family members • An employer’s health plan • Medicare • Medigap insurance • Long-term care insurance • Medicaid
 More to the point, the plan will probably evolve over time, as the older person’s needs change. Deploying the Planning Tools In many ways, sound planning remains the same regardless of a person’s age or medical condition. The planner will want to make sure that the client can achieve certain lifestyle objectives, such as having the appropriate income level, taking reasonable planning steps to minimize the tax burden, and drafting any documents that are needed for transactions or transfers. These documents might include a trust document or a valid will. In many instances, a financial planner works with married couples, or is consulted by a married man who takes the lead in planning for the family. A typical client is a mid-life
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male executive or professional. But elder planning also involves many clients who are widowed or who were never married. There are many planning devices that are tailored for married couples, such as the gift and estate tax marital deduction and Medicaid protection for the community spouse. Of course, if the client is widowed or never married these devices are not available. It is also important to remember that good planning requires an unprejudiced mind. It is most common that in a married couple the husband will be older, earn more, have more assets, become sick first, and die first, leading to a prolonged period of widowhood for his spouse. But this assumption does not necessarily pan out in particular cases. The younger spouse may die first, leaving behind a spouse who suffers from one or more serious physical or cognitive problems. This spouse may nevertheless survive for many years, requiring a large and ever-increasing amount of care in each year. Not every senior citizen suffers from mental incapacity, and some will never suffer diminished capacity. Do not forget that seniors, just like their younger counterparts, are entitled to express generosity and romantic feelings. They are allowed to make mistakes about relationships or investments, as long as they are not the victims of illness, fraud, duress, undue influence, or financial elder abuse. Caregiver Issues The term “caregiver” is usually used to describe a family member or friend who provides informal, unpaid care. Caregivers differ in the amount of care they provide. Some live in the same home as the person who is receiving care. As a result, this type of caregiver is responsible for a significant amount of hands-on care. Others, especially those who live far away, will have roles that may include emotional and financial participation but not hands-on care. The typical caregiver is a middle-aged woman caring for her aged mother. Caregivers are sometimes described as part of the Sandwich Generation because they are caught between the needs of their parents, their spouses, and their children. Caregiving is emotionally stressful and often physically difficult. If the caregiver is employed it may limit her productivity at work. It may even require the caregiver to quit her job or at least cut back on her hours. For these reasons caregiving imperils the caregiver’s own financial security and ability to save for retirement. Family and Medical Leave Act (FMLA) Caregivers should be aware that a federal statute, the Family and Medical Leave Act or FMLA requires employers to grant up to 12 weeks of unpaid leave a year so that caregivers can deal with a family member’s serious medical condition.
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It should be noted that this federal law does not require employers to grant leave for care for a parent-in-law, although many caregivers are responsible for a mother-in-law or father-in-law. However, many states have their own family leave acts, which may be more generous toward caregivers-in-law. End of Life Issues It can confidently be predicted that all of your clients will die sooner or later, as a result of one cause or another. Although nothing can alter this basic fact of existence, good planning can do a great deal to enhance the quality of life in a client’s later years, including the time when your client is terminally ill or otherwise incapacitated. The basic premise of our medical and legal systems is that health care is rendered based on a contract between a health care provider and a consenting patient; but this model can often break down at the end of life. This breakdown may be because the patient is unconscious, suffers from Alzheimer’s Disease or some other mental impairment, or is otherwise unable to make care choices or give informed consent. Advance Directives The legal system has responded to this breakdown in several ways, principally by making provisions for what are called Advance Directives. That is, an adult who currently has the proper mental capacity signs a document expressing his or her treatment wishes under various circumstances. This document can then be consulted if and when the patient is unable to express his or her wishes directly. There are two different kinds of Advance Directives: • The Living Will • The Durable Power of Attorney for Health Care The Durable Power of Attorney for Health Care is also known as a health care proxy. A Living Will is a written expression of a person’s desire that treatment be either terminated or continued in the event he or she becomes terminally ill and unconscious, or is otherwise unable to express treatment preferences. State laws differ to the extent to which Living Wills can be used to refuse care or direct that nutrition and hydration be provided if the person is unable to eat. Most states do allow Living Wills to be used for this purpose, as long as the person’s wishes are clearly and unequivocally expressed. Also, a Living Will can be used to express a preference for maximum as well as minimum treatment.
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The health care proxy works differently. It designates a person such as a spouse, adult child, or family friend to make treatment decisions if the patient cannot make the decisions personally. This is broader than a Living Will, because it can come into play when the person who granted the health care proxy is mentally incapacitated but not terminally ill. Once again, it may be possible to give decision-making power over nutrition and hydration decisions, but this is a matter of state law. Some health care providers that participate in Medicare, including hospitals and nursing homes, have an obligation under federal law to raise the subject of Advance Directives with their patients. However, the facility may not force a patient to sign an Advance Directive. If a patient does sign an Advance Directive, the facility is required to make it a part of the patient’s medical record. If the patient signs an Advance Directive, the health care provider is not required to provide care that conflicts with the Advance Directive. The health care provider is not required to implement an Advance Directive if, as a matter of conscience, the provider cannot implement the Advance Directive. State laws also generally allow a health care provider to conscientiously object to an Advance Directive. An increasing number of states also have laws dealing with Do Not Resuscitate orders, or DNR orders. DNR orders make it possible for an individual to say that he or she does not want CPR to be performed if he or she suffers a heart attack or respiratory arrest. Even in states that do not have specific statutes, it is worthwhile to discuss with the attending physician whether or not a “No Code” order should be placed in the medical record. If state law permits “out of hospital” DNR orders, and this is the client’s wish, then local ambulance and EMS services should be notified and given a copy of the DNR order so they will not perform an unwanted resuscitation. Another trend in state law is the creation of “surrogate decision-making” laws. These laws set out a hierarchy of people who have a legal right to make medical decisions for an incapacitated patient who has not created an Advance Directive. The hierarchy usually has the spouse first, then if there is no spouse, an adult child, and so forth. Since the vast majority of people do not create Advance Directives, these statutes solve many problems. Without such a statute, the health care facility must obtain a court order appointing a guardian and then approach the guardian for permission to carry out non-emergency health procedures. This can be a cumbersome drain on both medical and legal resources. Ethical Issues
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In practical terms, a planner taking on an elder planning case is working for the whole family. The plan that is created may have implications that carry on for generations. The classic ethical issue for elder planners then becomes “who is the client?” In the ideal case, everyone is “on the same page” and agrees on what should be done. In the real world, it is far more likely that there will be disagreements, and as a result, hard choices will need to be made. For example: It may cost more for a frail senior citizen to be cared for at home, with three shifts of attendants and professional care, than in a nursing home. If home care continues for years, with little or none of the cost reimbursed by Medicare or insurance, there probably will be less for the senior citizen’s family to inherit. The decision whether to discontinue life support may also be colored by financial as well as religious and compassion-related motives. There can be many interests and many opinions involved in creating a plan. The planner must decide who the client is and whose interests must be protected in case of a conflict. Sometimes it is necessary for individuals with seriously conflicting interests to have separate representatives, or at least to sign a waiver indicating that they are aware of the potential conflict but choose to have the same attorney, accountant, or other adviser. It also matters who writes the check to pay the fee. That person may technically be the client, even if the planner was hired to make a plan for someone else. No matter who is the client, it is important that the planner receives the honest, unbiased, and uninfluenced opinion of the senior citizen who is the subject of the plan. It is often necessary to remove the children and in-laws from the room, and repeat the inquiries several times to find out what the senior actually wants. It is also important to ensure the senior is not just doing what he thinks the children or in-laws want, or what an ideally unselfish parent would want. Another important ethical issue is how to handle a client who would benefit by a particular transaction, but perhaps lacks the legal capacity to engage in the transaction. It is possible to reassure yourself, by taking extra time and trouble, that the older person finally understands the transaction and gives informed consent to engaging in it. See if the family or attending physician can suggest times when the older person is especially alert. But if capacity is permanently lacking, then it may be necessary to have a guardian appointed, to use a Durable Power of Attorney already in existence, or to have a guardian appointed for the specific and limited purpose of carrying out the necessary transaction
 oney isn’t everything. That may seem like a strange way to kick off a financial planning course, but the fact is that although money is an important element in
 elder care planning, it cannot solve all the problems single-handed. A quality elder care M
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plan will, in fact, be concerned with quality; namely the quality of life for the older client’s remaining lifespan, which could be a few months or even three decades. One task of the family members and professional advisors involved in the planning team is to make sure that the pension and other post-retirement funds are chosen and deployed wisely. But that is not the end of the story. People over 65 vary greatly in their physical and mental capacities and needs. Some need a few more nice days to perfect their golf swing, while others need constant hands-on care to perform even the most basic tasks of survival. Health care is fairly peripheral to most financial plans, but it is crucial and central to elder care plans. With luck, very little medical care will be required and whatever care is necessary will be fully covered by Medicare and Medigap insurance. Yet, for many senior citizens, Alzheimer’s Disease or some other type of dementia will cause a gradual, but eventually severe, loss of cognitive power and ability for self-care. Or a chronic illness or a combination of several illnesses and conditions will call for home care assistance, a move to specialized housing, or a move to a nursing home. Therefore, sound planning for the post-retirement years requires: A health care plan to ensure that quality care will be available when it is needed; and a way to pay for the care. Care mechanisms could include treatment by physicians, hospitalization, skilled or custodial nursing homes, care at home, or a move from the community to specialized housing. Payment sources might include the retiree’s own funds, contributions by family members, an employer’s health plan, Medicare, Medigap insurance, long-term care insurance, or Medicaid. More to the point, the plan will probably evolve over time, as the older person’s needs change. Deploying The Planning Tools In many ways, sound planning remains the same no matter the age or medical condition of the client. Certainly, the planner will want to make sure that the client can achieve lifestyle objectives: having the appropriate income level, taking reasonable planning steps to minimize the tax burden, and drafting any documents needed for transactions or transfers (including trust documents and a valid will). In many instances, financial planners work with married couples, or are consulted by a married man who takes the lead in planning for the family. One type of typical client is a mid-life male executive or professional. But elder planning also involves many clients who are widowed or who never married. The typical client might be the elderly widow. Many planning devices are tailored for married couples: for instance, the gift and estate tax marital deduction and Medicaid protection for the community spouse. Of course, if the client is widowed or never married these devices are inapplicable.
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Good planning requires an unprejudiced mind. It is most common that in a married couple the husband will be older, earn more, have more assets, become sick first, and die first, leading to a prolonged period of widowhood for his spouse. But this assumption does not necessarily pan out in a particular case. The younger spouse may die first, leaving a spouse suffering one or more serious physical or cognitive problems. This spouse may nevertheless survive for many years, requiring a large and ever-increasing amount of care in each year. Not every senior citizen suffers from mental incapacity, and some will never suffer diminished capacity. Do not forget that senior citizens, just like their younger counterparts, are entitled to express generosity and romantic feelings. They are allowed to make mistakes about relationships or investments, as long as they are not the victims of illness, fraud, duress, undue influence, or financial elder abuse. The Economic Impact of Alzheimer’s Disease In January, 1998, the GAO estimated that in 1995, at least 1.9 million, and probably closer to 2.1 million American senior citizens suffered from Alzheimer’s Disease at some level of severity. The prevalence increased greatly with age for those between 65 and 85, doubling every five years until leveling off at age 85. The Alzheimer’s Association estimates that the economic impact of this tragic disease is at least $33 billion a year. That is just the cost to business, as distinct from the Medicaid costs and out-of-pocket costs of caring for people with dementia. The Association’s estimate is higher than GAO’s. The Association believes that there are about four million Alzheimer’s sufferers in the United States, that at least 19 million people have a family member with Alzheimer’s, and that 90 percent of Alzheimer’s patients have a family member who provides caregiving assistance. Although some caregivers are forced to quit their jobs or shift to a part-time schedule to meet their caregiving obligations, about four-fifths of employed caregivers work full-time. About $26 billion of the cost to business comes from lost productivity among caregivers absent from work to cope with family needs. Replacing caregivers who are forced to quit their jobs costs over $3.5 billion. An estimated $1.3 billion is allocated to keeping up health insurance for caregiver-employees who take leave under the Family and Medical Leave Act, to heavy usage of Employee Assistance Programs by caregivers, and to fees for temporary agencies. Industry also spends an estimated $7.14 billion on health insurance and taxes that are allocated to senior citizens’ health care and federal Alzheimer’s Disease research. It should be noted that Alzheimer’s is not the only source of mental confusion among the aging. Problems can be caused by depression (which often responds well to medication), hardening of the cerebral arteries, strokes, or adverse reactions or over-concentration of medications. There are an increasing number of programs for Alzheimer’s patients, including day care centers and specialized housing and nursing units that provide
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stimulation and calm agitation. These programs make it possible for Alzheimer’s patients to use energy safely without wandering and getting lost. Care Needs As it stands now, Baby Boomers are doing the bulk of the caregiving, but eventually they will be senior citizens and in need of care themselves. In 1995, long-term care for the elderly cost over $90 billion. Medicare and Medicaid paid 60 percent of those costs, while most of the rest came out of the pockets of the elderly and their families. In 1995, long-term care insurance paid less than one percent of the total bill for long-term care. As the size of the senior population increases, and as health care continues to become more expensive, the overall bill for long-term care can only increase (as well as the productivity impact of younger relatives providing unpaid care). In 1998, close to one-quarter of the elderly population (at that time, more than 7 million people fell into this category) needed assistance with daily activities. The aging of the Baby Boomers could double or even quadruple the eventual number of disabled elderly people who need care. It is hard to estimate exactly who will need nursing home care, and when they will need such care. In fact, it is hard even to find comprehensive data about actual nursing home utilization. However, once a decade, the federal Department of Health and Human Services performs a comprehensive nationwide survey. The latest survey was done in 1995, and it took until 1997 to compile and analyze the results. In the decade between 1985 and 1995, the number of nursing homes actually declined due to the shift toward larger nursing homes (many of them owned by health-care chains). Between 1985 and 1995, the number of nursing home beds increased nine percent, but the number of nursing homes decreased 13 percent. In 1995, there were about 1.8 million beds in 16,700 nursing homes with 1.5 million beds occupied. Thus, nursing homes were full but not over-full (87 percent of capacity). Close to 90 percent of nursing home residents were at least 65 years old with younger residents victims of accidents or disease preventing their living independently. More than a third of nursing home residents were aged 85 or older. Close to three-quarters (72 percent) of residents were female. About one-sixth of residents were married. To look at it another way, Medicaid’s provisions for the financial protection of the healthy spouses of nursing home residents are actually applicable to only about one-sixth of nursing home residents. Of the rest, 66 percent are widowed, 5.5 percent are divorced or separated, and 11.1 percent never married. Caregiver Issues The term “caregiver” is usually used to describe a family member or friend who provides informal, unpaid care. Caregivers differ in the amount of care they provide. Some live in the same home as the person receiving the care, and are responsible for significant amounts of hands-on care. Others, especially those who live far away, have a role that may include emotional and financial participation but not hands-on care.
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The typical caregiver is a middle-aged woman caring for her aged mother. Caregivers are sometimes described as part of the Sandwich Generation because they are caught between the needs of their parents, their spouses, and their children. Caregiving is emotionally stressful and often physically difficult. It limits the caregiver’s productivity at work if the caregiver is employed. It may require the caregiver to quit a job or to cut back hours. For these reasons it imperils the caregiver’s own financial security and ability to save for retirement. PLANNING TIP: Caregivers should be aware that a federal statute, the Family and Medical Leave Act (FMLA), requires employers to grant up to 12 weeks unpaid leave per year (including full and partial days off) so that caregivers can deal with a parent’s serious medical condition. It should be noted that the federal FMLA does not require employers to grant leave to care for a parent-in-law, although many caregivers are responsible for a mother-in-law or father-in-law. Many of the states have their own family leave acts, which may be more generous toward “caregivers-in-law.” In many cases, the caregiver will also serve as an agent under a Durable Power of Attorney, as trustee, or will be appointed as guardian for a mentally incapacitated senior citizen. The caregiver may also be named on the older person’s joint accounts. Documents should set out exactly what powers the caregiver will have over the older person’s finances, especially with regard to gifts. In some cases, “self-gifts” (gifts made by a caregiver to himself or to his spouse or children) are appropriate when they carry out the wishes of the older person and satisfy legitimate planning objectives, such as reducing the taxable estate. But in other instances they may be inappropriate, unfair to other family members, or possibly illegal as a violation of fiduciary responsibility. End of Life Issues It can confidently be predicted that all clients will die, sooner or later, as a result of one cause or another. Although nothing can alter this basic fact of existence, good planning can do a great deal to enhance the quality of life in the client’s later years, including the time when the client is terminally ill or otherwise incapacitated. The basic premise of our medical and legal systems is that health care is rendered based on a contract between the health care provider and the consenting patient. This model often breaks down at the end of life, because the patient is unconscious, suffers from Alzheimer’s Disease or another illness that impairs cognition, or is otherwise unable to make care choices or give informed consent to care. The legal system has responded in several ways, principally by making provisions for Advance Directives. That is, an adult who has mental capacity signs a document expressing his treatment wishes under various circumstances. The document can then be consulted if and when the patient is unable to express wishes directly. There are two main kinds of Advance Directives: the Living Will, and the Durable Power of Attorney for
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Health Care. The Durable Power of Attorney for Health Care is also known as a health care proxy. The Living Will is a written expression of the person’s desire that treatment be either terminated or continued in the event the person ever becomes terminally ill and unconscious, or otherwise unable to express treatment preferences. States differ in the extent to which Living Wills can be used to refuse care or direct that nutrition and hydration be provided if the person is also unable to eat. Most states do allow Living Wills to be used for this purpose, as long as the person’s wishes are clearly and unequivocally expressed. Also, an advance directive can be used to express a preference for maximum as well as minimum treatment. The proxy works differently. It designates a person, such as a spouse, adult child, or family friend, to make treatment decisions if the patient cannot make the decisions personally. This is broader than the Living Will, because it can come into play when the person who granted the proxy is mentally incapacitated but not terminally ill. Once again, it is probably possible to give the proxy decision-making power over nutrition and hydration decisions, but this is a matter of state law. Certain health care providers that participate in Medicare, including hospitals and nursing homes, have an obligation under federal law to raise the subject of advance directives with their patients. The facility is not allowed to force patients to sign an advance directive. If a patient does sign an advance directive, the facility is required to make it a part of a patient’s medical record. If a patient signs an advance directive, the health care provider is not required to provide care that conflicts with the advance directive. The health care provider is not required to implement an advance directive if, as a matter of conscience, the provider cannot implement an advance directive and state law allows any health care provider or any agent of such provider to conscientiously object. An increasing number of states have laws dealing with Do Not Resuscitate (DNR) orders. DNRs make it possible for an individual to say that he does not want CPR to be performed if he suffers a heart attack or respiratory arrest. Even in states that do not have specific statutes, it is worthwhile to discuss with the attending physician whether or not a “No Code” order should be placed in the medical record. If state law permits “out of hospital” DNR orders, and this is the client’s wish, then local ambulance and EMS services should be notified and given a copy of the order so they will not perform an unwanted resuscitation. Another trend in state law is the creation of “surrogate decision-making” laws. These laws set out a hierarchy of people (usually, the spouse first, then if there is no spouse, an adult child, and so forth) who have a legal right to make medical decisions for an incapacitated patient who has not created an advance directive. Since the vast majority of people do not create advance directives, these statutes solve many problems. Without such a statute, the health care facility must obtain a court order appointing a guardian and then approach the guardian for permission to carry out non-emergency health procedures, which is a cumbersome drain on both medical and legal resources.
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The Planning Process and the Planning Team The optimum elderplan reflects the wishes of the senior citizen and family (to the extent that these wishes can realistically be carried out). It provides for quality care in the optimum setting. It can also provide for different settings, as needs change, since needs typically increase rather than decrease. The plan balances strictly financial issues such as investment and tax planning against medical, social, and psychological needs. It deploys financial products and services, as well as health care products and services, to meet these objectives. You would not expect the average senior citizen to have access to a single person who combines the skills and perspectives of half-a-dozen professionals. The obvious solution is to create a planning team, each of whose members brings a set of skills and a professional perspective to the project of creating and monitoring the elderplan. Depending on the facts of the situation, the preferences of the elder and family, and the size and complexity of the plan, the team might include:
 • An attorney, preferably an attorney with current information about elder law. Certain states have a program that allows an attorney to become a Certified Elder Law Attorney (CELA). Becoming a CELA is evidence of commitment to elder law, and of having achieved status within the field, although there are fine elder law attorneys who are not CELAs; • A Geriatric Care Manager (GCM), usually trained in nursing or social work, with practical expertise not only with services available to the elderly, how to coordinate a service plan, and how to apply for public benefits, but also day-to-day knowledge of, and contacts with, local service providers; • An accountant to deal with tax and financial matters (e.g., valuation of a closely held business when the founder retires); • A financial planner, whether fee- or product-based; • An insurance professional; and • A broker or investment advisor or both (the number and qualifications of people involved depending on the size and complexity of the portfolio).
 Forming the Team Professional ethical standards mandate that not only must a professional avoid practicing professions for which he is not licensed, but he should suggest the involvement of other professionals whenever the professional encounters a situation that he is not trained or equipped to deal with. It should be made clear to the client that he can assemble the team personally, but that the professional initially consulted is willing and able to make referral suggestions. (Consult
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the various codes of ethics for the extent to which fees can be shared, or if referral fees are appropriate.) In many instances, the client will not be aware of the full scope of services available, or of the division of labor among professionals. (For example: Few people outside the elderplanning community even know that GCMs exist, and of those who are aware of GCMs, even less know how to work with them effectively.) The planner will want to develop a network of other elderplanning professionals to work together on complex projects and to make referrals for simple tasks that fall into only one professional domain. An excellent way to do this is by attending multi-disciplinary continuing education programs. Not only will this hone the planner’s skills, the planner will be able to observe local members of other professions. In fact, it makes sense for a planner to offer his services as a speaker at single-profession or multi-disciplinary seminars. He can also offer his own seminars (e.g., to employee groups, at senior centers, or to a congregation), because individuals who have seen the planner offering useful professional advice are more likely to want to retain his services or purchase financial products from him. Standards for making referrals, or adding a person to the team the planner recommends, include:
 • Where and when did the person obtain basic education about elderplanning? • How does he stay current on elderplanning issues? (E.g., from continuing education programs, committee activities, reading journals and newsletters, consulting Web sites that deal with planning issues) • If professional specialty or certification programs are available, has the person obtained certification? • Is elderplanning central to the person’s professional practice, or is it an afterthought? • Is he aware of the functions of other professions in the team, and does he know when to refer the case or bring in another team member? • Is he aware of potential legal pitfalls (so he will not give dubious advice) and sensitive to Medicaid and tax consequences of transactions? • How much time will the person have to devote to this case? • Will the person handle the case personally or delegate it to assistants? If it is delegated, how knowledgeable and skillful are the assistants? • Does the person belong to important professional associations? Some professional associations are about as intellectually fruitful as a fraternity party, but others offer a year-round program of services, publications, and continuing education. On the other hand, some people just are not joiners, or they need to spend money that would otherwise go to dues on building a library or automating their practice; and • Is the person easy to work with, and comfortable with older people and their families? How is his equivalent of a doctor’s “bedside manner?”
 Continuing Education and Certification in Elderplanning
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Late 1998 and early 1999 were marked by the development of several programs to train and certify elderplanners. These programs merit investigation. One or more may offer a planner insights, planning tools, and enhanced credibility in the market. The Institute of Elder Planning Studies offers the Certified Elder Planning Specialists (CEPS) designation, covering many of the planning issues discussed in this book. The SRM (Senior Risk Manager) designation covers financial planning for individuals aged 60 to 85, but focuses on psychological factors rather than technical Medicare, Medicaid, and long-term care insurance issues. The Certified in Long-term Care Program (CLTC) deals with aging issues, Medicaid, long-term care insurance, and ethical issues, among others. An American Association of Long-term Care Insurance and National Forum on Long-term Care have both been formed, and may provide their own certifications. Ethical Issues In practical terms, when a planner takes on an elderplanning case he is working for the whole family. The plan that is created may have implications that carry on for generations. The classic ethical issue for elderplanners is “who is the client?” In the ideal case, everyone is “on the same page” and agrees what should be done. In the real world, it is far more likely that there will be disagreements and hard choices will need to be made. For example: It may cost more for a frail senior citizen to be cared for at home (with three shifts of attendants, plus professional care) than in a nursing home. If home care continues for years, and little or none of the cost is reimbursed by Medicare or insurance, there probably will be less for the senior citizen’s heirs to inherit. Similarly, the decision of whether to discontinue life support may be colored by financial as well as religious and compassion-related motives. Sometimes the older-generation member gets greater tax benefits from a lifetime gift, but the potential donee prefers an inheritance. Sometimes the potential recipient wants a gift now, but the potential donor wants to hang on to the money. If a son or daughter is named as agent under a Durable Power of Attorney, the question becomes whether the agent is allowed to make gifts of the senior citizen’s money to himself or to his family, and how this will affect the rest of the family. As can be seen, there can be many interests and many opinions involved in creating a plan. The planner must decide who is the client and whose interests he must protect in case of conflict. Sometimes it is necessary for individuals with seriously conflicting interests to have separate representatives, or at least to sign a waiver indicating that they are aware of the potential conflict but choose to have the same attorney, accountant, or other adviser. It also matters who writes the check to pay the fee (if the planner is a fee-based planner). That person may technically be the client, even if the planner was hired to make a plan for someone else. No matter who is technically the client, make sure that the planner receives the honest, unbiased, and uninfluenced opinion of the senior citizen who is the subject of the plan. It is often necessary to remove the children and in-laws from the room, and perhaps repeat
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the inquiries several times to find out what the senior citizen wants and not just what he thinks the children or in-laws want, or what an ideally unselfish parent would want. PRACTICE TIP: Check with an experienced elder law attorney, or the local government agency that protects the elderly, for clues for how to spot physical or financial elder abuse and the scope of the legal duty to report suspected abuse. Most state laws provide that professionals have a legal duty to report suspected abuse that they observe as part of their professional practice. These laws provide that there is no penalty for making a good-faith report that turns out to be unfounded. Another important ethical issue is how to handle a client who definitely would benefit by a particular transaction but perhaps lacks legal capacity to engage in the transaction. It is possible to reassure yourself, by taking extra time and trouble, that the older person finally understands the transaction and gives informed consent to engaging in it. See if the family or attending physician can suggest times when the older person is especially alert. But if capacity is permanently lacking, then it may be necessary to have a guardian appointed, to use a Durable Power of Attorney already in existence, or to have a guardian appointed for the specific and limited purpose of carrying out the necessary transaction. Psychological Issues The families the planner meets in his elderplanning efforts will certainly be facing up to hard facts. Many of them will be going through a crisis. That means that sometimes the planner sees people at far from their best. Elderplanning puts us in touch with some very frightening realities: chronic illness, debilitation, loss of physical and mental capacity, loss of independence, confrontation with death, and the loneliness and anguish of survivors. To be an effective elderplanner, a planner will have to understand how this work will affect him psychologically. On the good side, he may be “adopted” as a surrogate child by a really nice family who is grateful for the help he can give them. The flip side? He may become caught in a swirling maelstrom of emotions in a family who is still angry and resentful about decades-old, half-forgotten events. He may be blamed for things that are not his fault and that he is not able to change: that he cannot bring back a lonely widow’s beloved husband, that he cannot reverse a lifetime of bad financial choices by drafting a few documents, or that he cannot cure an inoperable cancer or restore capacities eroded by Alzheimer’s Disease. The planner must be able to separate his professional skills from feelings about clients. He will also have to be able to sort out feelings about his own family from feelings about his clients and their families. If this professional work inspires the planner to be a more thoughtful, sensitive, and effective son, daughter, or parent, then that is all to the good. Income Tax Issues
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Under our current system, where there are few tax brackets and the brackets are fairly close together, there is not much significance to the fact that many people drop into a lower tax bracket after retirement. For most purposes, senior citizens face the same income tax planning issues as any other taxpayer. See the various substantive chapters for income tax issues of, for instance, Social Security benefits, annuities, and retirement planning. Persons over 65 are entitled to have approximately $1,000 more income than non-senior citizens before the need to file an income tax return at all is triggered. A senior citizen is entitled to a larger standard deduction than a non-senior citizen; an additional enhancement to the standard deduction is available to those who are legally blind. (These additional standard deductions are reduced if the senior citizen can be claimed as someone else’s dependent.) Low-income persons over 65 (and persons who have retired because of a permanent and total disability) may also qualify for a tax credit under Internal Revenue Code Section 22. The maximum amount of the credit is $1,125. The maximum credit may be reduced by non-taxable pension and Social Security benefits, and is phased out at higher income levels. For a married couple filing jointly, where both spouses qualify for the credit, the phase-out level starts at an Adjusted Gross Income (AGI) of $10,000 and completely phases out at an AGI of $25,000. See IRS Publication 524 for details. (A credit reduces the actual amount of tax due, while a deduction reduces the amount of taxable income that is used to calculate tax liability.) In some instances, the senior citizen is considered, for tax purposes, as a dependent of a caregiver child, or of several children who have combined to provide a “multiple support agreement” covering the senior citizen. Five tests are used to determine whether a deduction may be taken:
 • Whether the elderly person lives in the taxpayer’s home for the entire year, or is a relative of the taxpayer; • The elderly person is either a U.S. citizen or a legal resident of the U.S. or a country contiguous to the U.S.; • The senior citizen’s gross income does not exceed $2,800 (in 2000 -- this amount is indexed for inflation); non-taxable Social Security benefits are not counted in gross income; • The senior citizen does not file a joint return; • The taxpayer provides at least half of the senior citizen’s support (or at least half of the senior citizen’s support is provided under a multiple support agreement).
 If there is a multiple support agreement, it should be drafted to specify which contributor will take advantage of deductions arising out of the senior citizen’s dependent status. The
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taxpayer claiming the deductions must personally provide at least 10 percent of the senior citizen’s support. An unmarried caregiver whose dependent parent lives in his household can pay taxes at head-of-household rates, which are lower than rates for single persons. Head-of-household status may also be claimed by an unmarried person who pays more than one-half the cost of maintaining a separate household in which the parent lives. The child is deemed to maintain the household even during the parent’s health-related absences (e.g., while hospitalized). A caregiver child can claim a medical-expense deduction for expenses actually paid on behalf of a dependent parent. Even if the child is not able to take a dependency deduction (because the parent’s income is too high, or because the parent files a joint return), the child can claim a medical expense deduction for amounts paid toward the parent’s medical expenses. If there is a multiple support agreement, only the child who is entitled to claim the dependency deduction is allowed to deduct the parents’ medical expenses. Other contributors to the multiple support agreement cannot, even if they actually paid the expenses. Of course, the parents’ medical expenses can be deducted only if they were not reimbursed by insurance or otherwise, if they are legitimate medical expense deductions, and only to the extent that, in conjunction with all other medical expense deductions, they exceed 7.5 percent of the taxpayer’s adjusted gross income. Not all health-related expenses are deductible. Unreimbursed costs of prescription drugs and insulin are deductible, but costs of over-the-counter medications are not. If an individual enters a nursing home primarily in order to receive medical care, all of the costs (including those that substitute for ordinary living expenses) are deductible. But if the primary motive is the convenience of the resident and the resident’s family, then only the portion of the bill that can be allocated to medical and nursing care is deductible; the portion allocable to room and board is not. Under appropriate circumstances, long-term care insurance premiums may give rise to a tax deduction. Long-term care insurance benefits can be received tax-free, within statutory limits. The same limits apply to accelerated death benefits or viatical settlements that are received by a chronically (but not terminally) ill person who applies the benefits to the costs of health care. Tax advantages are not available to a healthy elderly person who chooses to enter into a viatical settlement for purely financial reasons.
 Lesson2
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Retirement Planning• List the potential sources of retirement income. • List and describe the different types of personalities with regard to outlooks on saving for retirement. • List the factors that should be taken into account in deciding on the best time to retire. • Identify the unique retirement issues that many women face. • Describe the issues to consider when deciding whether a person who is retired should return to the workforce. • Discuss the health insurance issues a person will face upon entering retirement.
 COBRA Continuation Coverage - Health insurance coverage that must be made available to someone at his or her own cost who was covered under an employer plan before the occurrence of a “qualifying event”: such as the death or divorce of an employee, a layoff or termination, or the employer’s bankruptcy.
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Employee Retirement Income Security Act Of 1974 (ERISA) - Federal statute governing the requirements that employers must follow when administering certain employee benefit programs.
 Medicare - Federal health care program that provides hospital and medical expense benefits for those individuals over age 65 or those meeting specific disability standards.
 Normal Retirement Age - The age at which a person can receive Social Security benefits without a reduction for early receipt. The Normal Retirement Age is scheduled to gradually rise from age 65 to age 67 in the year 2022.
 Qualified Joint And Survivor Annuity - An annuity that is paid out from a qualified plan that will pay a monthly benefit to a married couple until one spouse dies. After the first spouse dies, the annuity will pay a reduced amount (usually 50% of the original amount) to the surviving spouse for the rest of the surviving spouse’s life.
 n older client base will probably consist of three groups. The largest group will consist of people in their 50s and 60s who are contemplating retirement. The next
 largest group will be those who have already retired, and there may be a small group of those who have retired and want to return to the workforce. Sound retirement plans must take a long-range perspective. According to recent figures, the average of all 65-year-old Americans has a life expectancy of 17.4 years and the average 65-year-old white female has a life expectancy of 19.1 years. Retirement Plans On a personal level, the retiree must find interesting and satisfying activities during retirement, including activities that can be pursued if the retiree’s health deteriorates. On the financial planning level, there must be an adequate level of income that will not be outlived. Furthermore, since the retirement plan can be expected to continue for decades, the planner might want to adjust the portfolio to maintain or add at least some growth investments, instead of having a pure income orientation. The planning challenge is to make sure that adequate income is available, and is not outlived. However, there may be circumstances in which less income is better than more income. Sometimes additional income places its recipient in a higher tax bracket, so adding more income does not necessarily result in a corresponding amount of after-tax income. Income that is not needed may accumulate, making the potentially taxable estate larger. Also, additional income is a negative rather than a positive for a person who receives Medicaid or is going to make a Medicaid application.
 A
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Sources of Post-Retirement Income After retirement, a senior typically derives income from several sources. These sources might include:
 • Qualified and nonqualified plan benefits provided by the employer • Individual Retirement Accounts • Social Security benefits • Employment income, which may be earned from either post-retirement employment or by a spouse who has not yet retired • Investment income, including annuity income and income from mutual funds, stock dividends, bond interest, and rental income from investment real estate • Income from trusts set up by the retiree or by others for the retiree’s behalf
 In some instances, the retiree will also inherit funds or become the beneficiary of life insurance on the life of a spouse or relative. Some of these income sources are regular, others intermittent. Some of the sources are predictable, while others will fluctuate. Some continue for life, and others for only a period of years. Income may become available at various times in the post-retirement period. For instance, a deferred annuity may begin payments several years after Social Security benefits and qualified plan distributions become available. Patterns and Personalities In a recent survey, workers were divided into six categories, reflecting their differing views of how to fund retirement. This survey is useful to planners because by characterizing their clients, they can highlight a client’s real vulnerabilities and help to shift from financially self-destructive behaviors to more productive behaviors. The “Denyers” group, representing 10% of the population, say that there is no point in saving for retirement because it is too far away. Also, they can’t estimate their future needs, and besides, retirement planning is too difficult. Only 39% of this group have in fact done any retirement saving. Not surprisingly, 56% of this group does not expect to have enough money for a comfortable retirement. That is compared to only 36% of the U.S. population expecting that they won’t have enough money for retirement. Furthermore, after retirement, Denyers are more likely than others to describe retirement as “worse than they expected.” Two-thirds of Denyers are over age 45, so their perceptions of having plenty of time to plan are not accurate. In fact, 42% are already retired. “Strugglers,” who make up 9% of the population, constantly encounter financial setbacks that sabotage their financial plans. Fifty-nine percent of strugglers are not saving

Page 22
                        

for retirement, usually because they feel unable to divert any money from current needs, or because they intend to keep working throughout their lifetime. Half of them are not confident that they will have enough money to live on after retirement. Most strugglers range in age from 35 to 54. One-fifth of the population is described as “Impulsives,” with 60% of Impulsives under the age of 45. Impulsives usually hope to retire early, but few of them have started a savings program. Those who have started a savings program usually have accumulated under $10,000. Impulsives count on qualified plan distributions, perhaps in conjunction with late-life employment, to take care of them. Half of them are “somewhat” confident of being able to afford retirement, but few are confident of being able to afford long-term care. The “Cautious Savers” make up 21% of the population. Most Cautious Savers are between 35 and 44 years old, and 61% of Cautious Savers have already begun saving for retirement. Most Cautious Savers are confident that they are doing a good job, but 39% say that they don’t enjoy the planning process. Only half of Cautious Savers are confident of being able to afford retirement, with many anxious about being able to afford long-term care. Twenty-three percent of the population falls into the “Planners” group. Nine-tenths of Planners believe that anyone can have a comfortable retirement as long as adequate provisions are made in advance. Nine-tenths of Planners also have faith in their own ability to save for retirement, with half of them expecting to be prosperous enough to retire at 60. This is the group that is most risk tolerant, as long as they have a reasonable expectation of being rewarded for the risk. Eighty-one percent of Planners expect to have enough income for a comfortable retirement, and about the same percentage are confident about every specific element of retirement. Planners tend to be in the 35-54-age range. “Retiring Savers,” make up 17% of the population. Retiring Savers have a demonstrated history of accumulation for retirement, with 84% already having put aside money for retirement. More than one-third has already retired, and many more are close to retirement age. Most of them are more oriented toward saving than investing, and only about half are confident that they are doing a good job of investing their retirement funds. Overall, however, 75% of Retiring Savers are confident about retirement, and many of those who have already retired say that retirement is better than they anticipated. A planner who can analyze where a client fits with respect to these groups can help them steer between the extremes of inappropriate lack of confidence and excessive confidence.
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Furthermore, the planner can help clients develop better saving habits and can recommend investment alternatives that are prudent but not so stodgy as to deprive them of needed returns. Retirement Timing When is the best time for older working seniors to retire? There are many factors to consider. Among these factors are:
 • Pension formulas • Early retirement incentives • Stock market conditions • Tax effects • Career opportunities • Payment for health care • Personal family factors
 Seniors must also plan for their medical care needs. It is important to remember that Medicare benefits are ordinarily not available until a person reaches age 65. Thus a person who retires early generally cannot apply for Medicare right away. A number of employers offer retiree health benefits; in other words, the employer continues to insure retirees as well as active workers. This is especially true if the employer wants to create incentives for early retirement. However, if the employer has drafted its health insurance plan so that it retains the right to modify the plan it is perfectly legal for the employer to terminate its retiree health plan, to require retirees to pay part of the premium, to make them pay for coverage of their dependents, or to make them pay higher deductibles and coinsurance. Therefore, retiree health benefits cannot be relied on as a complete solution to the problem of paying for a senior citizen’s health care. One personal factor regarding retirement that is often ignored is that spouses may be at different stages in their careers. A common scenario is that the husband is somewhat older than his wife and has been employed continuously since his late teens or early 20s. The wife has often interrupted her career to accommodate childrearing needs. The upshot is that when he’s ready to retire, she may just be hitting her stride. That tends to work against a plan that calls for an immediate move to a retirement community. Even if there is no such planned move, there can be tensions between a retired spouse who wants to travel or who wants company on the tennis court, and a workaholic spouse who puts in long hours at the office. Retirement Planning Issues for Women
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The basic form of pension payment is the qualified joint and survivor annuity, and many times the payment from this annuity is cut in half when the first spouse dies. Also, many women do not qualify for pensions in their own right. Maybe they were full-time homemakers who never held paid jobs, or maybe they worked for companies that did not sponsor a pension plan. Or perhaps they worked only part-time. Even women who have put in many years in the work force usually accumulate smaller pensions than their male counterparts, for the following reasons:
 • They often hold lower-paid jobs • They are less likely to have access to nonqualified deferred compensation
 In plans that let employees control investment of their accounts, women often lose out because of extreme conservatism in investing, in that many women pick safer but lower-yielding options. “Un-Retirement” / Re-Employment The decision to retire is not irreversible. Sometimes a job will open up with a former employer and the retiree already understands the company’s culture and has a highly relevant track record with the company. Part-time or full-time employment with another company, or signing on with a temporary agency, are other possibilities. Also, an increasing number of older people will take advantage of early retirement incentives or a lump sum pension payout to turn long-cherished entrepreneurial dreams into reality. Going back to the workforce may become a necessity for those who are not able to maintain a comfortable lifestyle on their retirement income. It is also desirable for those who are bored without the challenges of work. However, the financial consequences of re-employment are not simple, and retirees should consider all the implications before getting a new job. Work performed after Social Security benefits begin, and before Normal Retirement Age, will result in a reduction of Social Security benefits by 33 or 50 cents for every dollar earned in excess of the permitted amount. Of course, the earnings are also subject to the regular income and payroll taxes, so there may not be much left over after all of these reductions are taken into account. If the employment is short-term, the senior employee may not even qualify for the company’s pension plan, because employers can impose a requirement of one year’s tenure before a new hire can participate in the plan. Even after participation, the plan typically will require an employee to stay for either five or seven years before they are 100% vested.
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A pension plan can set its normal retirement age as the later of age 65 or the fifth year of plan participation, so a late hire might have a personal retirement age of, for instance, 68 or 73 years old. Thus, the older employee will probably not earn a pension, or at least will not become fully vested in it, on the basis of the new position. It should be noted, however, that it is unlawful for a qualified plan to impose a maximum age for participation in the plan or to reduce the benefits of the plan because of age. You should also be aware that an employer may defer the initial pension payment until 10 years after the date of initial participation, so even an earned and vested pension may not come into pay status until the older individual is quite aged or even deceased. Retiree Health Benefits At one time, it was common for employers, especially large corporations, to promise their retirees “lifetime health coverage, at no cost to you.” Companies that want to downsize may offer a generous health benefit package as an incentive for early retirement. However, a common result is that the employees most interested in early retirement are often those employees with health problems. So, the company may end up paying high insurance or medical costs for many years. During the last several decades, employers have been hard-pressed by rising health costs. Therefore, it is less likely than before that a company will offer new retirees health benefits, and it is more likely that the employer will cut back or terminate benefits. It is possible for employers to alter their retiree health benefit programs because retiree health benefits are considered to be welfare benefits. Although pension benefits under qualified plans are required to vest according to the schedules under the Internal Revenue Code, welfare benefits do not have a vesting requirement. If the employer has taken the precautionary step of drafting the retiree health benefit plan in a manner that reserves the right to alter the plan, the employer will probably be allowed to change the plan at its discretion. In arranging health coverage for seniors, it is important to remember that Medicare coverage is determined on the basis of age or disability, not employment status. And while Social Security provides spousal benefits, Medicare does not. A spouse who is under the age of 65 is not entitled to Medicare coverage merely because Medicare covers the other spouse, even though the spouse may have been covered as a dependent under an employment-related health plan. Therefore, a person who retires early and who does not have retiree health benefits must find some other way of filling the “gap” between employer-provided health coverage during his work life, and Medicare benefits.
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COBRA Continuation Coverage COBRA stands for Comprehensive Omnibus Budget Reconciliation Act of 1985, a statue that seeks to prevent individuals who encounter certain “qualifying events” from losing access to insurance, at least in the short run. In effect, a person who elects continuation coverage takes over the obligation of paying the premium formerly shouldered by the employer. But instead of paying the insurer, the formerly-covered person pays the employer. The employer is not allowed to charge more than 102% of the actual premium. The extra 2% is for administrative costs. COBRA “qualifying events” include:
 • Death of the employee • Divorce of the employee • Medicare entitlement • Layoff or termination • Employer’s bankruptcy
 Employers with fewer than 20 employees are not required to offer COBRA coverage. In the retirement context, COBRA is especially important because the spouse and dependents of a former worker may have COBRA rights. Thus, they can elect to continue coverage under the employer-provided plan if the retiree is eligible for Medicare but the spouse and dependents are not. Individuals who are at risk of losing their health care coverage because of a divorce from a person who has health coverage can also make a COBRA election. Eligibility for continuation coverage can last for 18, 29, or 36 months, depending on the qualifying event allowing entitlement to COBRA coverage. Entitlement ends as soon as the person electing the coverage becomes eligible for coverage under another employer-provided plan. Typically, this happens when a younger person gets another job that provides health coverage. A 1998 Supreme Court decision clarified that COBRA coverage can be terminated only on the basis of coverage obtained after making the COBRA election, not coverage that existed at the time of the COBRA election. For example: A spouse can elect COBRA coverage even if she is covered under her husbands plan at the time of the “qualifying event.” However if that same spouse elects COBRA coverage and then later her husband has a new job and she became covered under his new health care coverage, her COBRA coverage would end.
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n older client base will probably consist of three groups: persons in their 50s and 60s who are contemplating retirement (the largest group), those who have already
 retired, and a small group of those who have retired and want to return to the workforce. Therefore, the planner’s task includes giving advice about the best timing for retirement, the tax- and Medicaid-wise ways to handle retirement benefits (whether to be selected or already in pay status) and how the estate plan should deal with these funds. There are some factors that work in favor of older people remaining in the workforce. The Age Discrimination in Employment Act makes it illegal to force any person over age 40, who is still qualified to perform the job, to retire when he prefers to keep working. (There is an exception for “bona fide policymakers,” who can be required to retire at 70, if their job functions during working life included significant management responsibility, and if they are entitled to a pension of $44,000 or more per year when they retire. There is also an exception for tenured university faculty.) So theoretically, almost anyone who can still tackle the job can keep working. In 1996 and 1997, Congress changed the tax laws to make them more favorable to continued employment. Many employers not only tolerate but also actively recruit older workers, because of their skills and a work ethic that can be hard to find in younger employees. With or without these incentives, most people prefer to retire before age 70, and many prefer to retire before the traditional retirement age of 65. In 1996, according to Census Bureau figures, only 18% of male senior citizens were still in the workforce, as were 9% of married female senior citizens and 12% of unmarried female senior citizens. Sound retirement plans must take a long-range perspective, because according to Census Bureau figures, the average 65-year-old American had a life expectancy of 17.4 years and the average white female 65-year-old had a life expectancy of 19.1 years. On a personal level, the retiree must find interesting and satisfying activities for this time period, including activities that can be pursued if health deteriorates. On the financial planning level, they must have an adequate level of income that will not be outlived. Furthermore, since the retirement plan can be expected to continue for decades, the planner might want to adjust the portfolio to maintain or add at least some growth investments, instead of having a pure income orientation. The planning challenge is to make sure that adequate income is available, and is not outlived. However, there may be circumstances in which less income is better than more. Sometimes additional income places its recipient in a higher tax bracket, so adding more income does not necessarily result in a corresponding amount of after-tax income. Income that is not needed may accumulate, making the potentially taxable estate larger. Also, additional income is a negative rather than desirable factor for a person who receives Medicaid or is going to make a Medicaid application. Qualified plans are not allowed to discriminate in favor of highly compensated employees. Some companies that don’t want to offer a qualified plan or that want to provide extra benefits for top management, sponsor nonqualified deferred compensation
 A
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plans. The tax consequences of these plans, as discussed below, are less favorable to both employer and employee than qualified plans. Sources of Post-Retirement Income After retirement, income typically derives from several sources:
 • Qualified plan benefits provided by the employer • Nonqualified plan benefits provided by the employer • Individual Retirement Accounts (IRAs) • Social Security benefits • Employment income--either from post-retirement employment or earned by one spouse who has not yet retired • Investment income, including annuity income and income from mutual funds, stock dividends, bond interest, rental from investment real estate, etc. • Income from trusts set up by the retiree or by others for the retiree’s behalf
 In some instances, the retiree will also inherit funds or become the beneficiary of life insurance on the life of a spouse or relative. Some of these income sources are regular, others intermittent. Some are predictable, while some fluctuate. Some continue for life, others for a period of years. Income may become available at various times in the post-retirement period; for instance, a deferred annuity may begin payments several years after Social Security benefits and qualified plan distributions become available. Patterns and Personalities In its 1998 Retirement Confidence Survey, the Employee Benefits Research Institute (EBRI) groups workers into six categories, reflecting differing views of how to fund retirement. This survey is useful to planners because, by characterizing their clients, they can highlight clients’ real vulnerabilities and help them shift from financially self-destructive behaviors to more productive behaviors. The “Deniers” group, representing 10% of the population, say that there’s no point in saving for retirement because it’s too far away, they can’t estimate their future needs, and retirement planning is too difficult. Only 39% of this group have in fact done any retirement saving. Not surprisingly, 56% of this group (as compared to only 36% of the U.S. population in general) don’t expect to have enough money for a comfortable retirement. Furthermore, after retirement, Deniers are more likely than others to describe retirement as “worse than they expected.” Two-thirds of Deniers are over 45, so their perceptions of having plenty of time to plan are not accurate. In fact, 42% are already retired. The “Strugglers” group (9% of the population) constantly encounters financial setbacks that sabotage their financial plans. Fifty-nine percent of this group is not saving for retirement, usually because they feel unable to divert any money from current needs, or
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because they intend to keep working throughout their lifetime. Half of them are not confident that they will have enough money to live on after retirement. Most fall into the 35-54 age category. One-fifth of the population is described as “Impulsives,” and 60% of them are under 45. Impulsives usually hope to retire early, but few of them have started a savings program, and those who have usually have under $10,000 accumulated. They count on qualified plan distributions, perhaps in conjunction with late-life employment, to take care of them. Half of them are “somewhat” confident of being able to afford retirement, but few are confident of being able to afford long-term care. The “Cautious Savers” (21% of population), most of them 35-44 years old, are quite likely to have begun retirement saving; 61% have already done so. Most of them are confident that they are doing a good job, but 39% say that they don’t enjoy the planning process. Only half are confident of being able to afford retirement; many are anxious about being able to afford long-term care. Twenty-three percent of the population falls into the “Planners” group. Nine-tenths of them believe that anyone can have a comfortable retirement as long as adequate provisions are made in advance. Nine-tenths of this group also have faith in their own ability to save for retirement, and half of them expect to be prosperous enough to retire at 60. This is the group that is most risk tolerant, as long as they have a reasonable expectation of being rewarded for the risk. Eighty-one percent of this group expect to have enough income for a comfortable retirement, and about the same percentage are confident about every specific element of retirement. This group tends to be aged 35-54. The highest point of the pyramid, the “Retiring Savers” (17% of the population), have a demonstrated history of accumulation for retirement (84% already have put aside money for retirement). More than one-third (38%) have already retired, and many more are close to retirement age. Most of them are more oriented toward saving than investing, and only about half are confident that they are doing a good job of investing their retirement funds. Overall, however, this group is confident about retirement (75% feel this way), and many of those who have already retired say that retirement is better than they anticipated. A planner who can analyze where clients fit with respect to these groups can help them steer between the extremes of inappropriate lack of confidence (“Why bother—it’s hopeless anyway”) and excessive confidence (“I don’t need a retirement savings program--something will turn up”). Furthermore, the planner can help clients develop better saving habits and can recommend investment alternatives that are prudent but not so stodgy as to deprive them of needed returns. Challenges to Retirement Security Traditionally, under conventional defined benefit pension plans, the retiree was assured of a predictable, fixed pension. In times of high inflation, this could create severe
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problems, as the fixed income failed to adapt to inflationary conditions. Current trends have shown a move away from the defined benefit plan to more market-responsive, defined contribution plans, including the extremely popular 401(k) plan. However, the problem with such plans is that they shift market risk to the retiree; in other words, if retirement occurs at a time when stock market conditions are unfavorable, the value of the retirement account may decline, and an annuity purchased with that account may consequently be smaller than anticipated. If the retiree has also made below average investment decisions in managing the account, poor returns could further depress the size of the account. Over 300 large companies have converted traditional defined benefit pension plans to a hybrid plan known as the “cash balance” plan. It is anticipated that in the first decade of the twenty-first century, the cash balance plan will become the dominant form for large corporate plans. Unfortunately, however, the cash balance form favors younger workers and can seriously reduce the benefits available to older workers (those closest to retirement). The pension might be reduced 20%, or even cut in half, as compared to a traditional defined benefit plan. It is common for a defined benefit plan to be designed so that the pension is based on years of service times a set percentage (e.g., 1.5%). This amount is then multiplied by the employee’s average salary in either the last few years of employment or the highest-paid years of employment, to determine a dollar benefit amount. The result is that a large part of the pension--perhaps as much as half--accrues during the last five years of service. Some plans offer especially generous late-year accruals to motivate early retirement. In contrast, the cash balance plan is a defined benefit plan that creates a portable pension account for each employee. (The account is merely hypothetical; unlike a defined contribution plan, there is no separate account for each employee.) A percentage of the employee’s salary is contributed to the plan (4% is common). A cash balance plan is a “career-average” plan; in other words, the pension depends on earnings over the whole career. The accrual percentage does not change over time to increase the accrual rate in later years. The actual pension amount is determined by the annuity that can be purchased with the account at the time of retirement, taking into account the interest rate (typically, 5%) promised by the plan. Unlike a 401(k) plan, where the employee often has some control over investment of the account, the employer controls investment of the cash balance pension account. In practice, this means that younger employees receive a larger pension accrual each year than they would in a traditional defined benefit plan, but those who are close to retirement receive much less. The younger employees are motivated by the change, but the older workers no longer have the incentive of remaining in the workforce in the hope that a few extra years of service will significantly enhance their pension entitlement. (If it wishes to, the employer can cushion the effect of the change by allowing older workers to
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retain their benefits under the former plan, or can increase their accruals.) Some employers that switch to a cash balance plan at least increase their 401(k) match, so the employee has the potential of a larger 401(k) plan to help offset the smaller pension. The employer is entitled to keep any earnings on the account balances over and above the plan’s promised interest rate, and can use these earnings to make contributions to the plan in future years, so the net cost of the plan can be quite low if the employer can earn significantly more than the interest rate it promises. In effect, the plan can become a profit center for the company. Another benefit to the company--but a risk to the employee--is that the cash balance plan may use different actuarial assumptions from those used in the old plan. At the time of conversion, the employer calculates the present value of the pension credits earned by each employee prior to conversion, but may adjust the value downward if the assumptions change. Interest rates are also a potent factor. At the time of conversion, the employer calculates the accrued benefit already earned. Although this amount is a constant, its present value will change depending on interest rates. As interest rates fall, the accrued benefit is worth more because its present value is discounted less. Correspondingly, as interest rates rise, the accrued benefit must be discounted more heavily and thus decreases in value. This is yet another negative for older workers. Of course, with a lower balance and lower accruals each year (or no accruals, if the employer believes that it has already satisfied its obligations, based on its own calculations), the eventual pension will be much lower. This phenomenon is known as “wearaway” or “plateauing”; in other words, it can take several years for the older employee’s pension account under the new assumptions to reach its level under the old assumptions. A number of employee lawsuits have been filed to challenge conversions to cash balance plans, but several such suits have already been dismissed at early stages of litigation. It might seem surprising that, given the minutely detailed regulation of pensions under the Internal Revenue Code and ERISA, employers would be permitted to do this. However, so long as the workers are entitled to receive their full vested balances if they change jobs (which is required under ERISA and the Code); the employer is given wide discretion to value the opening balances in a cash balance plan. It’s possible that federal courts will find that these plans satisfy ERISA requirements, but violate the Age Discrimination in Employment Act, at least that is the theory being pursued by attorneys for some disgruntled participants. Retirement Timing When is the best time for older working clients to retire? There are many factors to consider:
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• Pension formulas • Early retirement incentives • Stock market conditions • Tax effects • Career opportunities • Payment for health care • Personal, family factors
 Some retirement plans define the benefit as an unchanging percentage of each year’s compensation, but others include “stairsteps,” so that working slightly longer may qualify the individual for a more favorable pension formula. If the benefit is based on the highest-paid three or five years, or on average compensation for a certain number of years, it may make sense to retire soon after an especially successful year--or to keep working after an especially unsuccessful year in the hope of a turnaround. The maximum benefit available under a defined benefit plan must be reduced for early retirement, and increased for late retirement. In this context, “early” or “late” means before or after Social Security retirement age. A person who retires early knows exactly how many pension payments will be made between actual retirement and the normal retirement age, but a person who retires late takes the risk of dying before the increased size of each pension check compensates for the reduced number of checks. Employers who want to reduce their workforce often prefer to induce early retirement instead of laying off workers who want to keep their jobs. For instance, a person who accepts early retirement after 17 years at the company may be offered a pension as if he had worked for 20 years, or other more favorable formulas might be applied. The traditional, defined benefit pension is paid based on the plan’s formulas. Unfavorable stock market conditions may affect the amount the employer must pay to fund the plan, but they do not affect the pensions received by retirees. Today, however, the majority of plans are defined contribution plans, where the investment risk is shifted to the employee. The size of the employee’s pension depends on the size of the annuity that can be purchased with the account proceeds at the time of retirement. Naturally, it is better to retire with a defined contribution plan when the stock market is at a high point rather than a low point. Senior citizens must plan for their medical care needs, and this is an important factor in the retirement calculation. Medicare benefits are not available until age 65 (unless the person has been disabled for two years), so a person who retires early cannot necessarily apply for Medicare right away. A number of employers offer retiree health benefits; that is, the employer continues to insure retirees as well as active workers, This is especially true if the employer wants to create incentives for early retirement. However, if the employer has drafted its health insurance plan so that it retains the right to modify the plan (almost all employers adopt such provisions), it is perfectly legal for the employer to terminate its retiree health plan,
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to require retirees to pay part of the premium, to make them pay for coverage of their dependents, or to make them pay higher deductibles and coinsurance. (In technical terms, this is possible because health insurance is a “welfare benefit,” not a pension. Consequently, it doesn’t vest and the employer can lawfully alter the plan.) Therefore, retiree health benefits can’t be relied on as a complete solution to the problem of paying for senior citizens’ health care. One personal factor that is often ignored is that spouses may be at different stages in their careers. A common scenario is that the husband is somewhat older than his wife, and has been employed continuously. The wife has often interrupted her career to accommodate childrearing needs. The upshot is that when he’s ready to retire, she may just be hitting her stride. That tends to work against a plan that calls for an immediate move to a retirement community. Even if there is no planned move, there can be tensions between a retiree spouse who wants to travel or wants company on the golf course or tennis court, and a workaholic spouse who puts in long hours. Retirement Planning Issues for Women Although it is not inevitably true, it is very common for married women to survive their husbands. The period of widowhood can be prolonged, because not only do women have a longer life expectancy than men do, but women tend to marry men who are older than they are. If, for instance, a couple marries when he is 28 and she is 23, and he lives to be 75, she will be widowed at age 70. If she lives to be 81 and does not remarry, she will be a widow for 11 years. During those 11 years, her financial security will depend on her own pension and Social Security benefits, as well as provisions the couple has made for the surviving spouse. The basic form of pension payment is the qualified joint and survivor annuity (QJSA), and the payment from a QJSA is often cut in half when the first spouse dies. Many women do not qualify for pensions in their own right. Maybe they were full-time homemakers who never held paid jobs, or they might have worked for companies that didn’t sponsor a pension plan. Perhaps they worked only part-time. The Retirement Equity Act of 1984 made it easier for workers to accumulate vested pension benefits despite interrupted work histories (such as years spent raising children), but many of today’s senior citizen women spent a significant part of their working life employed before 1984. Even women who put many years in the work force usually accumulate smaller pensions than their male counterparts, because:
 • they often hold lower-paid jobs, • they are less likely to have access to nonqualified deferred compensation, and
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• in plans that let employees control investment of their accounts, women often lose out because of extreme conservatism in investing; many pick safer but low-yielding options.
 Payment Forms All defined benefit plans have to make benefits available to married plan participants in “qualified joint and survivor annuity” (QJSA) form. This requirement does not apply to all defined contribution plans; target and money purchase plans, for example, must provide a QJSA benefit, but 401(k) plans are not required to do so. Under a QJSA, benefits are paid (usually each month) for the lifetime of the employee and spouse, whichever lives longer. The basic form is a 50% survivor annuity; in other words, the benefit is cut in half when one spouse dies. However, employers are allowed to subsidize the survivor annuity at any level from 51-100% of the initial payment. If a married employee wants to elect payments for 10 years or 20 years, or a lump sum, or any form other than the QJSA, the consent of the other spouse is required. For unmarried employees, the basic pension form is the single life annuity. The “pension max” strategy calls for increasing income for the period just after retirement by electing a 10- or 20-year annuity rather than a QJSA, and using some of the additional income to purchase life insurance that will benefit the surviving spouse. Plans that are required to provide the QJSA benefit must also provide a qualified preretirement survivor annuity (QPSA) for the surviving spouse of any employee who dies before becoming entitled to retirement benefits. Although plans have no obligation to permit lump sum withdrawals, many plans do so. For one thing, it’s a convenience for the plan: it just has to make one payment and close the file. (However, the option primarily belongs to the employee: a plan is not allowed to “cash out” a participant involuntarily, unless the account balance is under $5,000, in which case it is deemed too small to administer.) If a client receives a notice that a small balance will be cashed out, the client should be informed that the cashed out amount can be rolled over into an IRA account without a tax penalty, as long as the rollover takes place within 60 days of receipt of the cashout. (If a direct rollover is not elected, the employer must withhold 20% of the cashed-out sum, because the Internal Revenue Code requires income tax withholding from such distributions.) In addition, many plan participants desire lump sum withdrawals. As fiduciaries, plan managers must be quite conservative in their investment strategies. Many participants believe that they can achieve higher returns on their own, or with good professional advice. That doesn’t mean that they’re right--or that their ability to administer money will continue forever. Lump sums can be especially useful in elder planning because, in addition to traditional financial planning objectives, the older person can use a lump sum to:

Page 35
                        

• Create a trust that will be used in incapacity planning • Create an income-only trust (useful in Medicaid planning • Set up a giving program to divest assets that are excessive, from the standpoint of Medicaid planning and/or estate planning. This is especially important in so-called “cap” states, where the income from a pension in ordinary annuity form is likely to be high enough to preclude Medicaid eligibility • Purchase a home that can become a Medicaid “homestead,” or elder-proof an existing home, or • Pay the admission fee to a continuing care retirement community.
 401(k) Plans The 401(k) plan (its rules are found in IRC Section 401(k)) is also known as a CODA (Cash or Deferred Arrangement) because it is funded through an employee’s choice to have a portion of compensation paid into the 401(k) account rather than paid currently. Many 401(k) plans offer employer matches (e.g., for every $2 or $3 deferred by the employee, the employer contributes an additional $1) as an incentive. The deferred amount is not taxed as income to the employee until it is withdrawn, nor is the appreciation in the value of the account taxed until retirement. The employee always has the option of taking the money currently instead of adding it to the account. It is understandable--though unfortunate--that the rate of 401(k) participation and the amounts deferred tend to vary in direct proportion to the employee’s income. Although low-income workers are in the most serious need of additional savings for retirement, they are the least likely to defer much if they have a 401(k) account at all. In some situations, especially in small companies, lack of participation by low-income workers limits the ability of more affluent clients to defer the full 401(k) amount. This happens because 401(k) plans are required to be nondiscriminatory, and the Internal Revenue Code generally mandates nondiscrimination testing of them on the basis of comparing contribution rates for highly compensated to those of rank-and-file employees. If the plan fails the test, deferrals by high-income employees must be cut back (and usually returned to them as taxable compensation). However, design-based safe harbors are available that exempt a 401(k) plan from nondiscrimination testing. The last two decades have shown a steady shift from traditional defined benefit plans toward defined contribution plans, particularly 401(k) plans. Employers like 401(k) plans because they are funded at least in part by the employee’s own salary. The employer’s administrative and contribution burdens are much lower under a 401(k) plan than under a pension plan. Close to 90% of employers who have 401(k) plans make matching contributions to the plan; the average “match” rate is about 60 cents for every dollar deferred by the employee.
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Although employee deferrals are always 100% vested (i.e., the employee is always entitled to 100% of the balance), the employer match is considered a qualified plan contribution, so the vesting of the match amount is subject to the vesting schedule set forth in the plan document. It is permissible, and quite common, for the employer to require five years of service for 100% vesting in the employer contribution. Employees who leave (or are laid off or fired) before the five years are up are entitled only to that portion of the funds attributable to the employee deferrals, and earnings on them. Furthermore, the employer may provide higher match levels where the employee invests in the employer’s stock, or may offer higher match levels as a bonus or employee incentive. The typical 401(k) plan offers several different investment alternatives from which the employee can choose, such as various equity and income-oriented mutual funds. Some plans, especially those of large corporations, include investment in the employer corporation’s stock as one of the choices. In many cases, those clients who are contemplating retirement should be warned about the risk of concentrating too much of the 401(k) account in employer stock; more diversification could yield better post-retirement results. Probably only 15-20% should be invested in the employer’s stock; however, employer stock often makes up one-third or more of the 401(k) portfolio. The closer the employee is to retirement, the greater the risk from failure to diversity; the employee might retire at a time when the employer stock, or other dominant investment, is at low tide. Of course, sometimes the employee is simply lucky, or is able to time retirement based on investment factors, and leaves the workforce when the value of the retirement fund is at a peak. Plan loans are permitted by many 401(k) plans--that is, the account holder is allowed to borrow up to one-half of the account balance (usually subject to a dollar limit), and to repay the loan over a period of at least five years, with longer repayment terms available for those who use the funds to buy a home. The interest paid by the borrower (at rates close to prime) is redeposited into the account. Account holders should be careful not to abuse plan loans. Failure to repay can result in the borrowed amounts being treated as withdrawals from the plan; if they occur before age 59-1/2, the 10% penalty on premature withdrawals will apply. And, of course, outstanding loans will decrease the size of the account that will be available at retirement. A plan loan can be very worthwhile if there is a health emergency that is not covered by Medicare or private insurance, but the real cash flow and tax impact of the loan should be compared with the outcome of using other sources of money for the care needs (such as taking out a home equity loan, liquidating investments and profit-taking, or borrowing against life insurance cash value). ”Un-Retirement”: Re-Employment
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The decision to retire is not always irreversible. Sometimes a job will open up with the former employer; the retiree already understands the corporate culture, and has a highly relevant track record with the same company. Part-time or full-time employment with another company, or signing on with a temporary agency, are other possibilities. An increasing number of older people take advantage of early retirement incentives or lump sum pension payouts to turn long-cherished entrepreneurial dreams into reality. Going back to the workforce is a necessity for those who can’t maintain a comfortable lifestyle on their retirement income, and is desirable for those who feel stultified without the challenges of work. However, the financial consequences of re-employment are not simple, and retirees should consider all the implications before getting a new job. As Lesson 4 explains, work performed after Social Security benefits begin, and before normal retirement age, will result in a reduction of Social Security benefits by 33 or 50 cents for every dollar earned in excess of the permitted amount. Of course, the earnings are also subject to income tax and FICA tax, so there may not be much left over after all the reductions are taken into account. If the employment is short-term, the senior employee may not even qualify for participation in the pension plan, because employers can impose a requirement of one year’s tenure (three years if the plan provides immediate vesting) before a new hire can participate in the plan. Even after participation, the plan typically will require either seven-year graded vesting (i.e., the employee’s final entitlement to the pension account phases in over time) or five-year cliff vesting (no vesting for five years, then immediate 100% vesting). A plan can set its normal retirement age as the later of 65 or the fifth year of plan participation, so a late hire might have a personal normal retirement age of, for instance, 68 or 73. Thus, the older employee will probably not earn a pension, or at least will not become fully vested in it, on the basis of the new position. (However, it is unlawful for a qualified plan to impose a maximum age for participation in the plan or to cease accruals to the plan because of age.) It should also be noted that an employer may defer the initial pension payment until 10 years after the date of initial participation, so even an earned and vested pension may not come into pay status until the older individual is quite aged--or deceased. Retiree Health Benefits At one time, it was common for employers, especially large corporations, to promise their retirees “lifetime health coverage, at no cost to you.” Companies that want to downsize may offer a generous health benefit package as an incentive for early retirement. However, a common result is that the employees most interested in early retirement are often those employees with health problems. So, the company may end up paying high insurance or medical costs for many years.
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During the last several decades, employers have been hard-pressed by rising health costs. Therefore, it is less likely than before that companies will offer new retiree health benefits and more likely that they will cut back or terminate benefits. It is possible for employers to alter their retiree health benefit programs (or, to look at it the other way around, potential retirees are at risk of losing health benefits) because, for legal purposes, retiree health benefits are deemed to be “welfare benefits.” Although pension benefits under qualified plans are required to vest according to the schedules permitted by the Internal Revenue Code, welfare benefits do not have to vest. If the employer has taken the precautionary step of drafting the retiree health benefit plan in a manner that reserves the right to alter the plan, the employer will probably be allowed to change the plan at its discretion. In arranging health coverage for retirees, it is important not to forget that Medicare coverage is determined on the basis of age or disability, not employment status. Although Social Security provides spousal benefits, Medicare does not. A spouse under age 65 of a Medicare beneficiary is not entitled to Medicare coverage merely because the beneficiary is covered, even though he or she may have been covered as a dependent under an employment-related health plan. Therefore, a person who retires early and who does not have retiree health benefits must find some other way of filling the “gap” between employer-provided health coverage during work life, and Medicare benefits. Fortunately, the Health Insurance Portability and Accountability Act of 1996 (HIPAA) protects early retirees who have preexisting health conditions from being turned down for individual health coverage. This doesn’t mean that the premium will be affordable--only that a preexisting condition limitation will not be applied. COBRA Continuation Coverage COBRA stands for Consolidated Omnibus Budget Reconciliation Act of 1985, a statute that seeks to prevent individuals who encounter certain “qualifying events” from losing access to insurance (at least in the short run). In effect, a person who purchases continuation coverage takes over the obligation of paying the premium formerly shouldered by the employer. But instead of paying the insurer, the ex-employee pays the employer, who is not allowed to charge more than 102% of the actual premium. (The extra 2% is for administrative costs.) COBRA does not apply to companies with fewer than 20 employees. COBRA “qualifying events” include death or divorce of the employee, Medicare entitlement, layoff or termination, or the employer’s bankruptcy. In the retirement context, COBRA is especially important because the spouse and dependents of a former worker may have COBRA rights. Therefore, they can elect continued coverage under the employer-provided plan if the retiree is eligible for Medicare but the spouse and dependents are not. Individuals who are at risk of losing their health care coverage because of divorce from a person who has health coverage can also make a COBRA election.
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Eligibility for continuation coverage can last for 18, 29, or 36 months, depending on the reason triggering entitlement to the coverage. Entitlement ends as soon as the person electing the coverage becomes eligible for coverage under another employer-provided plan. Typically, this happens when a younger person gets another job that provides health coverage. A 1998 Supreme Court decision, Geissal v. Moore Medical Corp., 524 U.S. 74 (1998), clarified that COBRA coverage can be terminated only on the basis of coverage obtained after making the COBRA election, not coverage (e.g., spousal benefits) existing at the time of the COBRA election. COBRA eligibility can also be cut off when the ex-employee has actually enrolled in Medicare (although not merely because he is Medicare-eligible.)
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Lesson3Estate Planning
 • Discuss the special issues involved when a senior makes an estate plan. • Describe how state death taxes can affect an estate plan. • Explain how the unlimited marital deduction can lead to a second estate problem. • Describe the right of election. • Define the term “Credit Shelter Trust.” • Describe how trusts can be used in estate planning.
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Credit Shelter Trust - A trust used in estate planning in which a deceased spouse leaves a trust for the surviving spouse instead of an outright inheritance. This reduces the possibility that the surviving spouse’s estate will be subject to the estate-tax. Also known as a bypass trust.
 Domicile - The state that is considered legally a person’s home. A person has only one domicile, even if they have more than one residence. A person’s domicile is determined by the strength of connections with a particular state.
 Durable Power Of Attorney - A power of attorney that remains effective should the grantor of the power suffers from incapacity.
 Estate-Tax - Tax imposed on the right to transfer property at death. An “estate-tax” is imposed upon the estate of the deceased, while an “inheritance tax” is imposed upon the right to receive property from a decedent.
 Grantor The original owner of property that is transferred to a trust. Also known as the creator or settlor of the trust.
 Inter Vivos Trust - A trust that is created while the grantor of the trust is alive.
 Irrevocable Trust - A trust where the grantor does not have the power to terminate the trust or alter its terms.
 Marital Deduction - Deduction allowed for estate-tax purposes on property passing to the spouse of the decedent. Under the federal estate-tax rules, a decedent is allowed an unlimited marital deduction, allowing all the property of the decedent to pass to the surviving spouse estate-tax free.
 Revocable Trust - A trust where the grantor retains the power to terminate the trust, alter its terms, or have trust property returned to him.
 Right Of Election - The right of a surviving spouse to take an amount from a deceased spouse’s estate instead of taking property under the deceased spouse’s will. States generally allow a spouse to take anywhere from one-third to one-half of the estate.
 Settlor The original owner of property that is transferred to a trust. Also known as the grantor or creator of the trust.
 Testamentary Trust - A trust created at the death of the grantor by the terms of the grantors will.

Page 42
                        

Trust A legal entity created by a will or contract that splits the legal and beneficial ownership interests of the property in the trust. One or more trustees hold legal ownership of the property in the trust and one or more beneficiaries hold a beneficial interest in the trust property.
 Unified Credit - A credit against the federal estate-tax that will gradually increase until the year 2006 when it will allow an estate of $1 million to pass without being subject to the federal estate-tax.
 Will A legal document setting forth the wishes of a decedent as far as the distribution of the decedent’s property upon death.
 lthough there are certain basic estate planning concepts that are applicable to everyone, there are special issues that should be taken into account when a senior
 makes an initial estate plan or modifies an existing plan. Paradoxically, it can be hard to find the right moment to discuss estate planning with clients. To young, active clients, the entire subject seems impossibly remote (although it is often possible to get clients to understand the importance of maintaining adequate life insurance to protect growing families). To older clients, on the contrary, the subject may seem all too relevant and thus too threatening, with planning put off to “some other time.” Estate Planning Unfortunately, however, “some other time” might never arrive. Even if the older person is still alive, the person must have the mental capacity to make a will, set up a trust, or modify existing legal instruments and beneficiary designations.
 A
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Some of these tasks can be performed by an attorney-in-fact, who is a person authorized by a power of attorney, or a guardian. However, in most states making a will is considered inherently personal, so guardians are limited in their estate planning powers. It may be impossible to create a necessary document, or to update a document that is no longer relevant under current statutes. Estate Planning For Seniors How does estate planning for seniors differ from estate planning in general? Most estate planning clients are married, and taking care of the spouse is a very important planning objective. Yet, in the elder care context, a high concentration of widowed and never-married clients is found. In most estate plans, increasing the amount of funds available to the surviving spouse helps the surviving spouse. But if the survivor is elderly, reducing the available funds might be better if the survivor is incapacitated and unable to handle money, and especially if the survivor has made a Medicaid application or might make such an application in the future. Because federal law allows an unlimited marital deduction, estate-tax on the estate of the first spouse to die can be eliminated completely by leaving the whole estate to the spouse. This simple approach, sometimes called an “I Love You Will,” doesn’t always work in the long run. Apart from Medicaid and capacity questions, it can create a “second estate problem.” If the widow or widower dies without having remarried, the estate may be quite large, especially if the inherited assets have appreciated significantly. But there is no marital deduction available. The overall tax bill may be larger than if the survivor had received a smaller sum, or if other planning devices, such as the credit shelter trust, had been used wisely to plan the first estate. The older client’s estate plan has to strike a delicate balance. There must be funds for current and continuing needs, especially medical and care needs. However, if a Medicaid plan is underway, it will be necessary to divest assets that are “excess” in the Medicaid context. This can also work well with the estate plan, where the objective is to reduce the estate, preferably below the taxable level. But in most instances, receiving Medicaid benefits will subject the estate to claims by the Medicaid agency after the recipient of benefits dies, so a decision will have to made whether receiving Medicaid benefits is more worthwhile than transmitting assets to future generations. Estate Planning Objectives
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An estate plan is a way to transmit wealth to other people, and across generations, in accordance with the client’s wishes, while reducing the amount of taxes that must be paid both during life and on the estate itself. The typical estate plan uses a will to govern transmission of assets at the will creator’s death. Many estate plans use trusts, both for tax reasons and for convenient long-term management of assets. Life insurance makes it possible to create an “instant estate” for a person who has family responsibilities but few financial assets. Even affluent people benefit by the use of life insurance, because it receives favorable tax consideration. Combining devices often enhances the power of each separate planning device. Potentially Taxable Estate This lesson refers to the “potentially taxable estate,” because in the real world the vast majority of estates are not subject to federal estate-tax because they’re too small, or because of the marital deduction, or because of charitable and other deductions. An important theme of estate planning is using giving programs and other devices to reduce the estate below the federally taxable level without creating further tax problems later. Although this discussion revolves around the federal estate-tax, it should be noted that most of the states impose their own estate-taxes. If an older person is contemplating a move to another state, one factor in choosing a new home is whether it is a high- or low-tax state, including its estate-tax. The majority of the states have what is called a “sponge tax,” where the state estate-tax is defined as the maximum amount that can be used as a state death tax credit against federal estate-taxation. The Internal Revenue Code contains the formula for crediting state death taxes against the federal tax obligation. After 2004, this credit becomes a deduction. It is not known how states will deal with their “sponge taxes” after 2004. State Death Taxes A few states have “inheritance” taxes that are imposed on the heirs for the privilege of inheriting, rather than or in addition to “estate” taxes, which are imposed on the estate itself, for the privilege of passing along assets. State death taxes are imposed by the state that was the decedent’s “domicile” at the time of death, so disputes can arise about people who had more than one home. A person has only one domicile, no matter how many residences the person has. Domicile is a fairly complex concept, involving not just the intent to reside in one state rather than another, but the strength of the connection with the state, including where bank accounts were maintained, which state issued the driver’s license, and where the person was registered to vote.
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The Marital Deduction and the Second Estate Problem Any married person can leave his or her entire estate to his or her spouse and there will be no estate-tax on the spouse’s inheritance--even if the inheritance is in the millions or tens of millions of dollars. There is also no gift tax on inter-spousal gifts. But it would be short-sighted to plan a very large estate using nothing but the marital deduction. After all, sooner or later the surviving spouse will die. In some cases, the surviving spouse will have remarried, and will be able to repeat the process--but often the survivor will die unmarried. Depending on the size of the estate, the survivor’s needs, the investment climate, and how well the inheritance was invested, the estate may have fallen below the taxable threshold--or may be much larger as a result of good investment choices. At this point, then, there may not be only a taxable estate, but one that is large enough to be taxed in the highest estate-tax bracket, which, depending on the year of death, can range from 45-55%. True, the estate-tax has been deferred, which is one reason that the estate could grow, but now it’s time to pay the price. The Second Estate Problem To avoid this second estate problem, the inheritance to the surviving spouse can be limited; gifts to charities can be used to reduce the estate; a lifetime giving program can remove assets, especially appreciated assets, out of the estate; or a credit shelter trust can be created. If the second estate is likely to be fairly small, the surviving spouse might choose to enter a retirement home or Continuing Care Retirement Community. If a substantial entrance fee is required for admission the funds can be effectively removed from the potentially taxable estate if the fee does not create an equity interest in a particular residential unit. Many couples engage in “estate splitting”: that is, because it’s impossible to tell which will die first, they use inter-spousal gifts to divide their assets more or less equally. That way, there will be two estates of roughly equal size, not one large and one small estate. Preferably each of the estates will be small enough to escape taxation. Another approach to the second estate problem is to use second-to-die insurance to provide funds to pay the taxes, without reducing the inheritance. This approach solves the problem of having to predict which spouse will die first, because the insurance becomes payable when both spouses have died, in whichever order. Basic Rule Of Estate Planning The basic rule of estate planning is that people can do anything they want with their property. There are also some basic exceptions to the basic rule.
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For example: Joint property passes automatically to the other joint tenants, not by will. It is generally legal to disinherit children, but there are limitations on disinheriting a spouse. The “right of election” is a surviving spouse’s right to challenge a deceased spouse’s will that leaves nothing, or less than a statutory share, which is usually one-third to one-half of the estate. The result of the challenge is automatic: the probate court is obligated to give the statutory share to the surviving spouse, at the expense of the estate plan set out in the will. It has nothing to do with the surviving spouse’s needs, financial condition, or even ability to manage money. The Right of Election In general, the right of election belongs to the surviving spouse. The surviving spouse can decide to exercise it or forego it. The surviving spouse may decide to forgo the right of election if, for instance, the couple’s children need the money more, or the survivor anticipates a significant second-estate problem if the right is exercised. A pre-nuptial or post-nuptial agreement can be used to surrender the right to exercise the right of election in the future. Also, there is an important exception to the rule: making a Medicaid application involves a commitment to exercise the right of election, even if exercising the right and inheriting the funds means loss of Medicaid benefits. Credit Shelter (Bypass Trusts) The credit shelter trust, which is also called the bypass trust, is one of the bedrock estate planning tools. In fact, many smaller estates can be handled very adequately merely by drafting simple wills for each spouse, planning for incapacity, creating a credit shelter trust, and leaving all assets over and above the credit shelter trust to the spouse. Until 1997, it was simplicity itself to define the optimum size of the credit shelter trust: $600,000, the largest estate that would automatically be exempt from the estate-taxation. Now, the optimum depends on the year of death. To see how a bypass trust works, consider a fairly small taxable estate. When the first spouse dies, the estate is divided into two parts: a credit shelter trust and either another trust or outright inheritances. There’s no tax on the credit shelter trust, because it is protected by the unified credit, which is the federal estate-tax credit that determines the maximum amount that is protected from the estate-tax. Also, amounts passing to the surviving spouse are free of estate-tax. Assume that the surviving spouse inherits the credit shelter trust, and keeps it more or less intact, withdrawing enough so that it never gets larger than the amount that can be sheltered by the prevailing unified credit. The surviving spouse then leaves the trust to a
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son or daughter. When the second spouse dies, the credit shelter trust is still free of estate-tax; only the balance of the estate might be taxable. Trusts A trust is an arrangement under which the owner of money, securities, or other property transfers ownership and control of the property to a trust. The property is usually, but not always, income-producing property. The original owner of the property is known as the grantor, creator, or settlor of the trust. The principal, or corpus, of the trust is the total sum of the trust’s assets and accumulated income. The trust is managed by one or more trustees. Also, sometimes the grantor is the trustee, or one of multiple trustees. Inter vivos trusts, or trusts created during the grantor’s life, are created by contracts. Testamentary trusts, or trusts created at the death of the grantor, are created by wills. The terms of the trust generally call for the trust to exist for a certain number of years, or for a person’s lifetime, or the joint lifetime of more than one person. During this trust term, income is paid to beneficiaries named in the trust. Beneficiaries may also be described as a class, such as “all my grandchildren then living.” Or, the trustee can be given the discretion to accumulate the income instead of distributing it, or to distribute the income among a class of beneficiaries as the trustee sees fit. This variation is known as a spray or sprinkle trust. The trustee may also have discretion to invade the principal of the trust. Often, discretion is limited by an “ascertainable standard” such as the health and support needs of the beneficiary because this keeps certain amounts out of the estate that would otherwise be included. Finally, when the term of the trust ends, the remaining principal, plus any accumulated income that was not distributed, goes to the remainder person or persons named in the trust. As a general rule, the more control the grantor has over the trust after its establishment, the more likely the grantor will be liable for income tax on the income the trust earns, and the more likely the trust will be included in the grantor’s estate. It is also possible that the trust itself will be taxed on trust income, or that the beneficiary will be taxed. If the trust is revocable, the grantor retains the power to terminate the trust, alter its terms, or get back part of the corpus. The grantor of an irrevocable trust surrenders these powers; although even then, there may be a legal mechanism for ending the trust or revising its terms. In practical terms, very small trusts usually don’t work, because the legal fees for setting up the trust, the problems of transferring assets into the trust, and the continuing costs of management outweigh the benefits.
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There are many uses for trusts: they can be used in incapacity planning, and as a Medicaid planning tool. Trusts can take title to homesteads and vacation homes. The classic use of trusts is as an estate-planning tool. Revocable trusts are included in the estate, because of the grantor’s degree of control over the corpus. But, under the right circumstances, irrevocable trusts can be used to get funds out of the estate. Summary Even if federal estate-tax is not a consideration, it is important for the client to have an estate plan to take care of the client’s family and dispose of the property in accordance with the client’s wishes. The larger the estate, the more significant tax planning becomes and the more worthwhile it is to use multiple, complex, or expensive legal devices. A small estate can be handled with a simple will, enough life insurance to provide liquidity and “fill the gaps” in the provision for the surviving spouse, and an incapacity plan such as a Durable Power of Attorney and advance designation of a guardian. As the estate becomes larger, the risk of a second estate problem becomes greater, and more protective devices are needed. Estate splitting is an easy way to reduce the problem. Creation of a credit shelter trust becomes worthwhile, whether it is left to the surviving spouse or is left to the children or other heirs, while the surviving spouse receives the balance of the estate. Properly handled, life insurance in a trust can be an inexpensive and tax-wise way to create major benefits for survivors. Any good estate plan must also respond to changes in the law. But when the client is a senior citizen, there is an additional risk that the client will decline in capacity, and it may become impossible to make necessary amendments to the plan or to documents associated with the plan.
 lthough certain basic estate planning concepts are applicable to all, there are also special issues that should be taken into account when elderly persons make an
 initial estate plan or modify an existing plan. Paradoxically, it can be hard to find the right moment to discuss estate planning with clients. To young, active clients, the entire subject seems impossibly remote (although it is often possible to get clients to understand the importance of maintaining adequate life insurance to protect growing families). To older clients, on the contrary, the subject may seem all too relevant and thus too threatening, with planning put off to “some other time.” Unfortunately, however, “some other time” might never arrive. Even if the older person is still alive, the person must have mental capacity to be allowed to make a will, set up a trust, or modify existing legal instruments and beneficiary designations. Some of these
 A
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tasks can be performed by an attorney-in-fact (person authorized by a power of attorney) or a guardian, but in most states making a will is considered inherently personal, so guardians are limited in their estate planning powers. It may be impossible to create a necessary document, or to update a document that no longer reflects current statutes. How does elder estate planning differ from estate planning in general? In general, most estate planning clients are married, and taking care of the spouse is a very important planning objective. Yet, in the elder care context, a high concentration of widowed and never-married clients is found. In most estate plans, increasing the amount of funds available to the surviving spouse helps the surviving spouse. But if the survivor is elderly, reducing the available funds might be better--if the survivor is incapacitated and unable to handle money, and especially if the survivor has already made or might make a Medicaid application in the future. Because federal law allows an unlimited marital deduction, estate-tax on the estate of the first spouse to die can be eliminated completely by leaving the whole estate to the spouse. This simple approach (sometimes called an “I Love You Will”) doesn’t always work in the long run. Apart from Medicaid and capacity questions, it can create a “second estate problem.” If the widow or widower dies without having remarried, the estate may be quite large (especially if the inherited assets have appreciated significantly), but there is no marital deduction available. The overall tax bill may be larger than if the survivor had received a smaller sum; or if other planning devices (such as the credit shelter trust; see below) had been used wisely to plan the first estate. The older client’s estate plan has to strike a delicate balance. There must be funds for current and continuing needs, especially medical and care needs. However, if a Medicaid plan is underway, it will be necessary to divest assets that are “excess” in the Medicaid context. This can also work well with the estate plan, where the objective is to reduce the estate, preferably below the taxable level. But in most instances, receiving Medicaid benefits will subject the estate to claims by the Medicaid agency after the recipient of benefits dies--so a decision will have to made whether receiving Medicaid benefits is more worthwhile than transmitting assets to future generations. Basic Estate Planning Objectives An estate plan is a way to transmit wealth to other people, and across generations, in accordance with the client’s wishes--while reducing the amount of taxes that must be paid (both during life and on the estate itself). The typical estate plan uses a will to govern transmission of assets at the testator’s (will creator’s) death. Many estate plans use trusts, both for tax reasons and for convenient long-term management of assets. Life insurance makes it possible to create an “instant estate” for a person who has family responsibilities but few financial assets. Even affluent people benefit by the use of life insurance, because it receives favorable tax consideration. Combining devices (e.g., life insurance trusts) often enhances the power of each separate planning device.
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This lesson refers to the “potentially taxable estate,” because in the real world the vast majority of estates are not subject to federal estate-tax--because they’re too small; because of the marital deduction; because of charitable and other deductions. An important theme of estate planning is using giving programs and other devices to reduce the estate below the federally taxable level--without creating further tax problems later. PRACTICE TIP: Although these issues are beyond the scope of this course, both trusts and estates are potential payors of income tax. Most trusts are “grantor trusts,” whose income will be taxed to the grantor (even if someone else receives the income). However, some trusts must pay tax on their own income, and the income tax rules for trusts are less generous than those available to individuals. Under some circumstances, the beneficiary rather than the grantor or the trust is taxed. Allowing a trust to “accumulate” income (save it up from one year to the next) can add useful flexibility for meeting beneficiaries’ needs--but greatly multiplies the trust’s accounting problems! Invasions of principal also create problems in allocating between principal and income. Simple estates are frequently settled in the year of the decedent’s death; but a more complex estate may linger on for one or even more years. As it generates income on the decedent’s assets, it has the potential to become a taxpayer. If a person owns real estate in more than one state, probate is required not only in the state of domicile, but in each state where real property was owned. This requirement of “ancillary probate” can often be avoided by putting ownership of the out-of-state real property into a trust. State Death Taxes Although this discussion revolves around federal estate-tax, it should be noted that most of the states impose their own estate-taxes. If an older person is contemplating a move to another state, one factor in choosing a new home is whether it is a high- or low-tax state--definitely including its estate-tax. The majority of the states have what is called a “sponge tax,” i.e., their tax is defined as the maximum amount that can be used as a state death tax credit against federal estate-taxation. The Internal Revenue Code contains the formula for crediting state death taxes against the federal tax obligation; all states collect at least this amount. A few states have “inheritance” taxes (imposed on the heirs, for the privilege of inheriting) rather than or in addition to “estate” taxes (imposed on the estate itself, for the privilege of passing along assets). State death taxes are imposed by the state that was the decedent’s “domicile” at the time of death, so disputes can arise about people who had more than one home or apartment. A person has only one domicile, no matter how many residences the person has. Domicile is a fairly complex concept, involving not just the intent to reside in one state rather than another, but the strength of the connection with the state (including where bank accounts
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were maintained, which state issued the driver’s license, and where the person was registered to vote). TRA ‘97’s Heritage For a decade, from 1987 to 1997, federal estate-tax law remained fairly inactive, and there was one thing that could always be relied on: an estate under $600,000 would be exempt from federal taxation because the $192,800 unified credit would shelter any estate up to that size. With proper planning measures, much larger estates could escape taxation. The Taxpayer Relief Act of 1997 (TRA ‘97) was extremely beneficial to owners of mid-sized estates because it set up a schedule for phasing in much larger amounts that would automatically be safe from estate-taxation. Note that, although many members of Congress support lowering the estate-tax rates, they remain the same (ranging from a minimum of 37% to 55%). What has changed is the size of the estate that can escape estate-taxation. Technically speaking, TRA ‘97 enacted a schedule for phasing in significant increases in the “unified credit.” Under present-day law, estate-taxes and gift taxes are supposed to work together. If a person dies without having made any nonexempt lifetime gifts, the entire estate qualifies for the unified credit. On the other hand, nonexempt lifetime gifts reduce the unified credit; if the entire credit is used up, gift taxes have to be paid during life. (Most gifts to spouses and most gifts to charities are exempt from gift tax. There is also an annual exclusion of $10,000, as adjusted for inflation, per donee. If a married person’s spouse agrees to join in the gift, the annual exclusion goes up to $20,000 per donee (with inflation adjustments). By the way, gift tax liability has to be used to reduce the unified credit. The taxpayer doesn’t have the option of paying gift tax immediately in cash in order to preserve the unified credit for later use. People usually focus not on the unified credit itself, but the amount of money that can be sheltered from estate and gift taxation by applying the unified credit. These are the figures for the years 1999-2006 (by which time the full unified credit should be phased in):
 Year Unified Credit Max. Amount Protected 1999 $211,300 $650,000 2000-2001 $220,550 $675,000 2002-2003 $229,800 $700,000 2004 $287,300 $850,000 2005 $326,300 $950,000 2006 $345,800 $1,000,000
 The Gross Estate
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The first step in calculating estate-tax is determining the “gross estate;” then various deductions are allowed. If the remaining estate is large enough to be taxable, then the applicable tax rate is applied:
 $500,000-750,000 $155,800 + 37% over $500,000 750,000-1,000,000 $248,300 + 39% over 750,000
 1,000,000-1,250,000 $345,800 + 41% over 1,000,000 1,250,000-1,500,000 $448,300 + 43% over 1,250,000 1,500,000-2,000,000 $555,800 + 45% over 1,500,000 2,000,000-2,500,000 $780,800 + 49% over 2,000,000 2,500,000-3,000,000 $1,025,800 + 53% over 2,500,000
 Over 3,000,000 $1,290,800 + 55% over 3,000,000
 Not that it probably matters in most practices, but the availability of the lower estate-tax brackets phases out above $10 million, so that an estate of about $17 million would all be taxed at approximately the 55% rate. Any tax calculated from the table is then reduced by various credits (including the unified credit referred to above). The problem is that, for tax purposes, the gross estate excludes some important items that would, according to common sense, seem to belong in the estate; yet it includes some equally important items that would seem not to belong there, such as some items that were given away. Furthermore, the “probate” estate--the amount that is subject to the jurisdiction of a probate court--is different from either the gross or the taxable estate. Joint property is excluded from the probate estate, but part or all of it (depending on the circumstances) might have to be included in the gross estate. The Internal Revenue Code provides that the following items must be included in the gross estate:
 • Property in which the decedent had an interest at the time of death, such as unpaid salary and bonuses, dividends on stock the decedent owned at the time of death, the decedent’s business interests in partnerships and closely-held corporations
 • Transfers of insurance made less than three years before death • Transfers with a retained life estate • Transfers to someone else, on condition that the transferee survive the transferor,
 if there is a meaningful chance that the property will revert to the transferor--what counts is the likelihood at the moment before death
 • Revocable transfers during life, such as “living trusts.” It is also required that, if a parent or grandparent sets up a Uniform Gifts to Minors Act or Uniform Transfer to Minors Act account for a child or grandchild, and serves as custodian of the account, the
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property will be included in the donor/custodian’s estate if he dies while the child is still a minor.
 • Certain joint and survivor annuities • Jointly owned property • General powers of appointment • Life insurance proceeds
 For estate-tax purposes, the gross estate is reduced by creditors’ claims against the estate, funeral and estate administration expenses, charitable bequests, and the marital deduction. State and foreign death taxes paid act as a credit: that is, within limitations, each dollar paid to another jurisdiction reduces the federal estate-tax liability by one dollar. The Marital Deduction and the Second Estate Problem Any married person can leave his entire estate to his spouse, and there will be no gift tax on interspousal gifts and no estate-tax on the spouse’s inheritance--even if the gift or inheritance is in the millions or tens of millions of dollars. But it would be shortsighted to plan a very large estate using nothing but the marital deduction. After all, sooner or later the surviving spouse will die. In some cases, the surviving spouse will have remarried, and will be able to repeat the process--but often, the survivor will die unmarried. Depending on the size of the estate, the survivor’s needs, the investment climate, and how well the inheritance was invested, the estate may have fallen below the taxable threshold--or may be much larger, as a result of good investment choices. At this point then, there may not only be a taxable estate, but one that is large enough to be taxed in the highest (55%) estate-tax bracket, not just the lowest (37%) bracket. True, the estate-tax has been deferred (one reason that the estate could grow), but now it’s time to pay the price. To avoid this second estate problem, the bequest to the surviving spouse can be limited; gifts to charities can be used to reduce the estate; a lifetime giving program can get assets (especially appreciated assets) out of the estate; or a credit shelter trust can be created. If the second estate is likely to be fairly small, the surviving spouse might choose to enter a retirement home or Continuing Care Retirement Community. If a substantial entrance fee is required for admission, but this fee does not create an equity interest in a particular residential unit, the funds can be effectively removed from the potentially taxable estate. Many couples engage in “estate splitting:” that is, because it is impossible to tell who will die first, they use interspousal gifts (which are free from gift tax) to divide their assets more or less equally. That way, there will be two estates of roughly equal size (preferably each small enough to escape taxation), not one large and one small estate. Another approach to the second estate problem is to use second-to-die insurance to provide funds to pay the taxes, without reducing the bequests. This approach solves the
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problem of having to predict which spouse will die first, because the insurance becomes payable when both spouses have died, in whichever order. The Right of Election The basic rule of estate planning is that people can do anything they want with their property. There are also some basic exceptions to the basic rule: joint property passes automatically to the other joint tenants, not by will. It is legal to disinherit your children, but there are limitations on disinheriting a spouse. The “right of election” is a surviving spouse’s right to challenge a deceased spouse’s will that leaves nothing, or less than a statutory share (usually one-third to one-half of the estate) to the survivor. The result of the challenge is automatic: the probate court is obligated to give the statutory share to the surviving spouse, at the expense of the estate plan set out in the will. It has nothing to do with the surviving spouse’s needs, financial condition, or even ability to manage money. In general, the right of election belongs to the surviving spouse. The surviving spouse can decide to exercise it or forego it (if, for instance, the couple’s children need the money more; or the survivor anticipates a significant second-estate problem if the right is exercised). A pre-nuptial or post-nuptial agreement can be used to surrender the right to exercise the right of election in the future. For our purposes, there is an important exception to the rule: making a Medicaid application involves a commitment to exercise the right of election, even if exercising the right and inheriting the funds means loss of Medicaid benefits. Credit Shelter/Bypass Trusts The credit shelter trust (also called the bypass trust) is one of the bedrock estate planning tools; in fact, many smaller estates can be handled very adequately merely by drafting simple wills for each spouse, planning for incapacity, creating a credit shelter trust, and leaving all assets over and above the credit shelter trust to the spouse. (Some plans also leave the credit shelter trust to the spouse.) Until 1997, it was simplicity itself to define the optimum size of the credit shelter trust: $600,000, the largest estate that would automatically be exempt from estate-taxation. Today, the optimum amount is found in the table above regarding the unified credit: the maximum amount that can be sheltered by the current level of unified credit. Any kind of trust can be used as a bypass trust; there is no requirement that the surviving spouse receive all (or, indeed, any) of the trust income. To see how the bypass trust works, consider a fairly small taxable estate. When the first spouse dies, the estate is divided into two parts: a credit shelter trust and either another trust or outright inheritances. There’s no tax on the credit shelter trust, because it is protected by the unified credit. Also, amounts passing to the surviving spouse are free of estate-tax.
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Assume that the surviving spouse inherits the credit shelter trust, and keeps it more or less intact (but withdraws enough so that it never gets larger than the amount that can be sheltered by the prevailing unified credit), leaving it to a son or daughter. When the second spouse dies, the credit shelter trust is still free of estate-tax; only the balance of the estate might be taxable. Trusts in Estate Planning A trust is an arrangement under which the owner of money, securities, or other property (usually, but not always, income-producing property) transfers ownership and control of the property to a trust. The original owner of the property is known as the grantor, creator, or settlor of the trust. The principal or corpus of the trust is the total sum of the trust’s assets and accumulated income. The trust is managed by one or more trustees; sometimes the grantor is the trustee, or one of the trustees. Inter vivos (“living”) trusts are created by contracts; testamentary trusts are created by wills. The terms of the trust generally call for the trust to exist for a certain number of years or for a person’s lifetime or the joint lifetime of more than one person. During this trust term, income is paid to beneficiaries named in the trust (or described as a class, such as “all my grandchildren then living”). Or, the trustee can be given the discretion to accumulate the income instead of distributing it, or to distribute the income among a class of beneficiaries as the trustee sees fit. (This last variation is known as a spray or sprinkle trust.) The trustee may also have discretion to invade the principal of the trust--to distribute part of the corpus. Often, discretion is limited by an “ascertainable standard” such as the health and support needs of the beneficiary (because this keeps certain amounts out of the estate that would otherwise be included). Finally, when the term of the trust ends, the remaining corpus (plus any accumulated income that was not distributed) goes to the remainderperson(s) named in the trust. As a general rule, the more control the grantor has over the trust after its establishment, the more likely the trustee is to be liable for income tax on the income the trust earns, and the more likely the trust is to be included in the trustee’s estate. It is also possible that the trust itself will be taxed on trust income, or that the beneficiary will be taxed. The “kiddie tax” requirements reduce the value of income-shifting within the family by providing that the unearned income of a minor under 14 is taxed at the parent’s highest tax rate. If the trust is revocable, the grantor retains the power to terminate the trust, alter its terms, or get back part of the corpus. The grantor of an irrevocable trust surrenders these powers (although even then, there may be a legal mechanism for ending the trust or revising its terms). In practical terms, very small trusts usually don’t work, because the legal fees for setting up the trust, the problems of transferring assets into the trust, and the continuing costs of management outweigh the benefits.
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Strategies For Appreciated And Depreciated Assets Generally, $1 in cash or a cash equivalent is worth $1; but for most other investments, at any given time they may be either appreciated (worth more than their adjusted basis) or depreciated (worth less than their adjusted basis). The tax consequences of this fact can affect not only how many shares of stock or a mutual fund, how many bonds, how much real estate a person will buy, sell, or exchange; when the person will transact; but also which assets will be selected for sale or exchange, which will be retained, and which will be placed into trust or donated to charity. Furthermore, the older person may have a clear intention to benefit a relative or friend, while being uncertain about whether to make a lifetime gift or leave a bequest. There are obvious practical differences between a lifetime gift and a bequest. Lifetime gifts immediately become unavailable to the donor. Funds intended to be bequeathed can still be used by the potential testator if the testator needs them (or if feelings about the potential donee change). Lifetime gifts can be given when the donor can be thanked personally; bequests are colored by the sadness of a loved one’s death. However, many affluent older people have a significant concern with estate planning. Properly handled lifetime gifts can remove assets from the potentially taxable estate, whereas most bequests (other than those to spouses or charities) cannot be carried out until the estate’s debts are paid and its estate-tax liability settled. The basis of a lifetime gift is a carryover basis: that is, the donee has the same basis as the donor--the donor’s purchase price for the asset, with whatever adjustments are permitted. The basis of an inheritance is generally referred to as a “stepped-up” basis, i.e., the basis measured as of the date of death or the alternate valuation date, if the estate has elected to use that. However, although it is usually true that value increases over time, it is not inevitable. Real estate values can decline; stock prices certainly can decline. In such a situation, the basis could actually be stepped down, not up. Therefore, the basis of a lifetime gift is known in advance (as is the timing of its receipt), whereas the basis of an inheritance is uncertain and its timing is uncertain and generally not under the testator’s control. One simple answer is to give or devise appreciated assets, but to sell depreciated assets (using the tax losses to offset other income), then give or leave the proceeds of the sale. PLANNING TIP: A similar analysis should be used if the older person has to make a significant expenditure. In that case, it’s probably best to use savings or cash equivalents first, because there are no capital gains implications. But if assets have to be sold, then it’s probably best to sell depreciated assets and spend the proceeds (using the tax loss to offset other income). It’s probably better to sell assets whose capital gains will be tax-free (e.g., home sale proceeds up to $250,000, or $500,000 for a married couple) instead of fully taxable
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capital gains; and it’s probably better to have taxable capital gains than a corresponding amount of taxable ordinary income, because capital gains rates are lower. On the other hand, if the sale can be postponed for a few years, extra low capital gain rates are scheduled to phase in in the year 2006 for assets purchased after 2000 and held for five years or more--another factor in deciding which assets to keep and which to sell. Tax factors aren’t everything, of course. In practical terms, it may be better to keep living in the family home than to sell it, even if there is no capital gains tax to be paid. Some assets are highly liquid, and can be disposed of at any time with low brokerage and other fees; other assets are illiquid, and even the process of disposition is costly. If a person needs money in a hurry, the person can’t rely on illiquid assets, so the person has to use cash, cash equivalents, and freely tradable securities as a source of funds. The recipient’s tax concerns are the flip side of the donor’s or testator’s. If the donee or heir of real estate intends to inhabit the property, or the donee or heir of securities intends to hold them or live on their income instead of selling them, the basis is fairly irrelevant. But in many cases, a person who receives a gift or inheritance puts it on the market as soon as possible--and therefore faces capital gains tax as soon as the sale is consummated. Therefore, the lower the basis, the greater the tax liability. How much does this matter in the elder care plan? Probably, the older person will be more concerned about his own tax position than the position of recipients of bounty, but this is one of the issues in the “who is the client?” question. A potential donor who is exceptionally generous may be willing to put the potential heir’s tax position ahead of his own, but this is probably uncommon.
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Lesson4Social Security & Medicare
 • Describe how the Social Security system is funded and how its benefits are calculated. • Explain what is meant by the term “Derivative Benefits.” • Describe the various deductibles and co-payments that a patient pays under the Medicare program. • Explain the Medicare eligibility requirement. • Explain the procedures for Medicare enrollment.
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Assignment - Procedure where a physician agrees to bill Medicare directly for 80 percent of the amount that is charged for medical services.
 Average Indexed Monthly Earnings - An amount that is used to calculate a person’s primary insurance amount. It is based on the average amount that a person has earned over a lifetime, indexed based upon changes in average national earnings.
 Base Amount - If a person receiving Social Security benefits has income above the base amount, some Social Security benefits may be taxable.
 Benefit Period - Medicare Part A pays benefits based on benefit periods. A benefit period begins with the first day of inpatient treatment in a hospital and ends 60 days after the patient’s discharge from the hospital or a skilled nursing facility.
 Derivative Benefits - Social Security benefits paid to someone on the basis of a family member’s earning record.
 Medicare Part A - The part of the Medicare program that helps seniors pay for care in hospitals and skilled nursing facilities.
 Medicare Part B - The part of the Medicare program that helps seniors pay for physician’s services.
 Primary Insurance Amount (PIA) - The basic amount used to determine a person’s monthly Social Security benefit amount.
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here are two programs of the federal government that are very important to most senior citizens. These two programs are the Social Security program, also known
 as Old Age, Survivors, and Disability Insurance, and the Medicare program. The Social Security program provides retirement benefits to retired workers and benefits to the survivors of workers. It also provides benefits for persons who are totally disabled and unable to work. The Social Security system is funded by taxes imposed on employers and employees and on self-employed persons. Social Security Program The tax rate is 7.65%, each, for an employer and employee, and 15.3% for someone who is self-employed. The 7.65% has two components: a 6.2% tax to fund Social Security and a 1.45% tax to fund Medicare. In 2002, this 6.2% tax is imposed on earnings up to $84,900. The Medicare tax is imposed on all of a person’s earnings. Traditionally, the Social Security Normal Retirement Age was set at 65. However, one step that has been taken to preserve the soundness of the Social Security system is a gradual increase in the Normal Retirement Age. By 2027, the Normal Retirement Age will increase to 67. For most members of the Baby Boom generation, it will be 66. Social Security Retirement Benefits Under the Social Security system, workers can receive a full benefit if they retire at their Normal Retirement Age. The benefit is reduced if they retire early between the ages of 62 and the Normal Retirement Age, and increased if they retire after the Normal Retirement Age. Late retirement is considered more of a gamble, as it is easier to determine the number of additional checks that will be received between early retirement and the Normal Retirement Age than to determine how long the person will survive after late retirement. A particular individual’s Social Security benefit, which is generally equal to the Primary Insurance Amount, or PIA, is based on his or her earnings record. Derivative benefits that are paid to spouses, ex-spouses, or children are also set as a percentage of PIA – in this case, the PIA of the worker from whose earnings record the benefits derive. Generally, the Primary Insurance Amount (PIA) is calculated by indexing the worker’s Social Security earnings, determining the Average Indexed Monthly Earnings and then applying the appropriate formula to the indexed earnings to determine the PIA.
 T
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Broadly speaking, indexing involves a comparison between a person’s actual Social Security earnings and the average national earnings for the year. Because Social Security earnings are used, earnings above the Social Security maximum do not count. Also, a person who earns income from employment or self-employment and collects Social Security benefits will be penalized $1 in benefits for every $2 in earnings above a certain amount if the person is younger than the Normal Retirement Age. After an individual reaches Normal Retirement Age, he or she can earn any amount without a reduction in his or her Social Security benefit. Derivative Benefits For unmarried people, benefit eligibility is a fairly simple matter--the calculations are made based on the person’s earnings record. However, the majority of workers are married, so matters become more complicated. A variety of “derivative benefits” for family members can be paid based on a worker’s earnings record. The major derivative benefits are benefits for spouses, including certain divorced spouses, surviving spouses, and children. In a two-earner couple, a husband or wife is entitled to a benefit as a retired worker, or as a spouse, but is not entitled to both benefits. If the spousal retirement benefit is higher than the spouse’s own retirement benefit, then the spouse may receive a combination of benefits equaling the higher spousal benefit. Taxation of Social Security Benefits Low-income Social Security recipients do not have to pay income tax on their benefits. However, for individuals or married couples whose total income plus one-half of the Social Security benefit exceeds the “base amount,” then between 50% and 85% of the Social Security benefit will constitute taxable income. For the 50% taxation tier, the base amounts are $25,000 for single persons and $32,000 for married couples filing a joint return. For the 85% tier, the base amounts are $34,000 for single persons and $44,000 for married couples filing a joint return. A married person filing a separate return has a base amount of $0 for both tiers. Income for this purpose includes certain tax preference items, such as municipal bond interest, that otherwise escape taxation. Issues For Elderly Women Women’s greater longevity and the tendency of women to marry men older than themselves combine to make it likely that the average married woman will experience widowhood, and perhaps a long period of widowhood. The majority of married women
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today spend most of their adult lives in the work force, and most of them are subject to Social Security taxes. Unfortunately, the basic structure of Social Security has not changed since its inception in the 1930s, when only a minority of married women were employed outside the home. Consequently, married women will be eligible to collect a retirement benefit based on their own earnings record, or based on 50% of their husband’s earnings record, but not the full amount of both. In addition, the benefit paid to a surviving spouse is calculated based upon the deceased spouse’s earnings record. In practice, a low-income, two-income household will receive less in Social Security benefits than a single-earner household earning the same amount will. Figures show that if a married couple earns $20,000 each, they will pay a total of $2,480 a year in Social Security taxes. The basic Social Security benefit for the couple would be about $1,560 a month; if the husband dies first, the wife would be entitled to a surviving-spouse benefit of about $810 a month. However, another couple, in which the husband earns $40,000 a year and the wife is not employed outside the home, would pay the same $2,480 in Social Security taxes but nevertheless receive a combined monthly benefit of about $1,900. Furthermore, the surviving wife would be entitled to $1,260 per month in surviving spouse benefits. In other words, the one-income couple would receive more in benefits despite paying the same amount of Social Security tax to “buy” the benefits. The scenario works out differently for high-income couples, especially if they earn enough for part of their compensation to be free of the Social Security tax because their earnings exceed the maximum threshold. Consider two couples with household income of $114,300 a year each. The one-income couple would be responsible for $4,724 in Social Security taxes, and the combined retirement benefits for the couple would be about $2,630 a month. The surviving wife could receive a $1,755 monthly benefit. The two-income couple, each of whom earns $57,150 a year, would contribute $7,087 a year in Social Security taxes to the system. They would receive a higher monthly benefit than the one-income couple, about $3,000 a month, but the surviving wife’s widow’s benefit would be lower, $1,500 versus $1,755 a month. Furthermore, the higher monthly benefit would not be an accurate representation of their greater tax burden, because they would pay 50% more Social Security taxes but receive only about 15% more in each monthly check. The disproportion is even greater because most people are Social Security-paying workers for more years than they are benefit-receiving retirees. Medicare
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In 1965, the Medicare program was launched to address two problems: senior citizens had very poor access to health insurance, and they were spending more than 20 percent of their income on out-of-pocket payments for health care. Since Medicare was launched over three decades ago, the program has become immense. It is one of the most significant factors in health care reimbursement. However, senior citizens are still spending more than 20 percent of their income on out-of-pocket payments by paying deductibles, coinsurance, and supplementing Medicare’s coverage. The Medicare program is divided into Parts. Part A, also known as Hospital Insurance, helps to pay for care in hospitals and skilled nursing facilities, and for home health and hospice care. Part B, also known as Supplementary Medical Insurance, helps to pay for physician services. Medicare--Part A - Hospital Insurance Medicare Part A’s coverage of services is calculated on the basis of “benefit periods.” A benefit period begins on the first day of inpatient treatment in a hospital, and ends 60 days after the patient’s discharge from the hospital or from a skilled nursing or rehabilitation facility. There is no limit on the number of benefit periods a Medicare patient can have. The same deductible applies to repeated hospitalizations during the same benefit period, but the patient must pay a new deductible if the second hospitalization occurs more than 60 days after the discharge from the first hospitalization. Part A coverage is limited to 90 days of inpatient hospitalization per benefit period. If a longer duration is required (more that 90 days), each person has 60 “lifetime reserve days” that can be applied to any hospitalization. However, once a lifetime reserve day has been used, it cannot be renewed. Medicare Eligibility Eligibility for Medicare depends on age or disability. To be eligible for Medicare a person must have reached age 65 or have been totally disabled for two years or more. It is not related to whether the person is currently working, and has nothing to do with the person’s level of income or assets. However, at least 10 years of work experience are required. Those who do not qualify for coverage based on their work history or their spouse’s work history can buy into Medicare coverage. People who retire before age 65 and are not disabled are not entitled to Medicare coverage. If these people need health insurance then they will need either COBRA continuation coverage or some other private health insurance.
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Also, Medicare does not have spousal coverage, so a person who retires at age 65 is eligible for Medicare, but if his or her spouse is, for example, age 61, his or her spouse will not be covered by Medicare unless he or she has been disabled for two years. Patient Payments Under Medicare Most Medicare enrollees receive Part A services without paying a premium, but those without the necessary Social Security coverage pay monthly premiums. The Part A hospital insurance deductible, which is the amount the patient must pay before any Medicare payment is made, is $812 for each benefit period (2002 Deductible). If there is more than one hospital stay during a benefit period, only one deductible is required. As was discussed earlier, a benefit period begins with initial hospitalization and ends 60 days after the person has left a hospital or skilled nursing facility without returning to a hospital or skilled nursing facility. Once the patient has satisfied the deductible, the Medicare system pays the full cost of up to 60 days of inpatient hospitalization in each benefit period. After the first 60 days of hospitalization Medicare will cover days 61 through 90, but the patient becomes responsible for $203 per day (2002 coinsurance for days 61-90). After the 90th day of hospitalization in a benefit period, a person may begin using the additional 60 “lifetime reserve days”. For lifetime reserve days, the coinsurance amount is $406 per day (2002 coinsurance for lifetime reserve). There is no deductible for Medicare Skilled Nursing Facility coverage. There is also no coinsurance responsibility for days 1 through 20 of a stay in a Skilled Nursing Facility. For days 21 through 100, the patient’s coinsurance liability is $101.50 per day (2002 coinsurance). Medicare home health care is rendered without any deductible or coinsurance, except for a 20 percent coinsurance requirement imposed on most items of Durable Medical Equipment. Medicare Parts A and B are independent, and it is possible for a Part A enrollee to turn down Part B coverage. Signing up for Part B requires the payment of a monthly premium ($54 per month – 2002 premium for Part B). Usually payment of the Part B premium is made by deductions from a Social Security check, so the enrollee does not pay anything out-of-pocket. There is a single annual $100 deductible requirement for Part B.
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After the $100 annual deductible is satisfied, Medicare generally pays 80 percent of the schedule amount for the particular medical service rendered. If the claim is “assigned,” the doctor may not charge more than the schedule amount. Most doctors who take Medicare patients “accept assignment.” They agree to bill Medicare directly for 80 percent of the schedule amount, and also agree not to charge more than the schedule amount. The patient must satisfy the $100 annual deductible, and must pay the physician directly for the 20 percent coinsurance. For an unassigned claim, the patient pays the doctor directly, and then seeks reimbursement from Medicare for 80 percent of the schedule amount. Medicare Enrollment People who start receiving Social Security benefits before age 65 are automatically enrolled in Medicare Part A when they turn 65. The Centers For Medicare and Medical Services mail their Medicare cards to arrive approximately three months before the person’s 65th birthday. People who remain in the labor force, or who otherwise are not receiving Social Security benefits, must take steps to apply for Medicare. The optimum time to apply is three months before the 65th birthday, so that the transition to Medicare coverage is made smoothly. All Part A enrollees automatically qualify for Part B unless they decide to opt out. The initial enrollment period for Part B starts on the first day of the third month before the month of the enrollee’s 65th birthday and ends seven months later. For example: If a person’s 65th birthday is April 12th, the Part B initial enrollment period runs from the previous January 1st to the next July 31st. A person who fails to enroll during this initial enrollment period must pay a higher Part B premium for late enrollment. Also, those who decline Part B coverage will not be able to enroll until the next “general enrollment period,” which is from January 1 to March 31 of the following year, with coverage not beginning until July 1 of that year. The Part B premium increases 10 percent for every 12 months of late enrollment. However, there is no penalty for late Part B enrollment if the individual deferred Part B enrollment because he was covered by his employer’s group health plan. Secondary Payor For group health plans maintained by employers with 20 or more employees, the health plan is required to be the primary payor, if the employee is also covered by Medicare. If the health plan pays the full bill, Medicare is not responsible for payment.
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Employers are not allowed to draft their health plans to exclude older employees from coverage, or to even make Medicare the primary payor and the employer health plan a secondary payor. However, employees do have the option of rejecting the health plan and electing to make Medicare their primary payor.
 he Old Age, Survivors, and Disability Insurance (OASDI) program is Title II of the federal Social Security Act. As its name suggests, it provides benefits for
 persons who are totally disabled and unable to work, but its major function is providing retirement benefits to retired workers and benefits to survivors of retired workers. The OASDI system is funded by taxes imposed on self-employed persons, and on employers and employees. For 2001, this FICA (Federal Insurance Contribution Act) tax is imposed on earnings up to $80,400. The tax rate is 7.65%, each, for employer and employee, or 15.3% for the self-employed, made up of a 6.2% FICA tax and an additional Medicare tax of 1.45%. The Medicare tax is imposed on all earnings, without limit. It does not phase-out as the FICA tax does. Social Security Retirement Benefits Traditionally, the Social Security Normal Retirement Age (NRA) was set at 65, which is also the conventional level for pension eligibility. However, one step that was taken to preserve the soundness of the Social Security system was a gradual increase in the NRA. By 2027, the NRA will increase to 67. For most members of the Baby Boom generation, it will be 66. Under the Social Security system, workers can receive a full benefit if they retire at their NRA. The benefit is reduced if they retire early (i.e., between the ages of 62 and normal retirement age), and increased if they retire late. Late retirement is much more of a gamble: it is easier to determine the number of additional checks that will be received between actual retirement and the NRA than to determine how long the person will survive after late retirement. A particular individual’s Social Security benefit, based on his or her earnings record, equals his or her Primary Insurance Amount (PIA). (Derivative benefits paid to spouses, ex-spouses, etc., are also set as a percentage of PIA – in this case, the PIA of the worker whose earnings record the benefits derive.) Generally, the PIA is calculated by indexing the worker’s Social Security earnings (after 1950), determining Average Indexed Monthly Earnings (AIME), and applying the appropriate formula to the AIME to determine the PIA. Broadly speaking, indexing involves a comparison between actual FICA earnings and average national earnings. Because FICA earnings are used, earnings above the FICA maximum do not count for this purpose. The indexing computation also involves using the “indexing averaging wage” for each year after 1950 up to but not including the “indexing year” (i.e., the
 T
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second year before the worker reaches age 62, or dies, or becomes disabled before age 62). Thus, the benefits of persons reaching age 62 in 2001 are calculated using the 1999 indexing average wage. Also for 2001, an elderly person who earns income and collects Social Security benefits will be penalized $1 in benefits for every $2 in earnings above $10,680 a year if he or she is younger than age 65. After an individual’s 65th birthday, he or she can earn any amount without reduction in his or her Social Security benefit. Derivative Benefits For unmarried people, benefit eligibility is a fairly simple matter – the calculations are made based on the earnings record. However, the majority of workers are married and, thus, matters become much more complicated. A variety of “derivative benefits” for family members can be paid based on a worker’s earnings record. The major ones are:
 • Spouse. In a two-earner couple, a husband or wife is entitled to a benefit as a retired worker, or as a spouse, but is not entitled to both benefits. If the spousal retirement benefit is higher than the spouse’s own retirement benefit, then the spouse may receive a combination of benefits equaling the higher spousal benefit. • Divorced spouse • Surviving spouse • Surviving divorced spouse
 Benefits can also be paid to the children of disabled or deceased workers; the dependent, surviving parents (age 62 or older) of a deceased worker are also eligible for survivor’s benefits. Generally, a person receives either a derivative benefit or a benefit based on his or her own earnings record, whichever is higher, but cannot receive the full amount of both benefits. To qualify for derivative benefits, the spouse of a worker must be married to a retired or disabled worker already receiving benefits, and must be at least 62 years old. The divorced spouse of a retired or disabled worker can receive derivative benefits based on that worker’s earnings record as long as he or she is at least 62 years old, the marriage lasted at least 10 years, and the divorced spouse is not married at the time of the benefit application. (If the divorced spouse married and divorced someone else after the divorce from the worker, that marriage will not bar the receipt of benefits based on the first spouse’s earnings record.) The benefit to a divorced spouse can be paid even if the worker spouse has not yet begun to receive benefits. The benefit for a spouse or divorced spouse is 50% of the worker’s PIA. These derivative benefits are reduced if the worker’s own benefit is reduced because of retirement before the normal age, excess earnings, or if the spouse or divorced spouse chooses to receive benefits before his or her own normal retirement age.
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The benefit for a surviving spouse or surviving divorced spouse is 100% of the deceased worker’s benefit. It can be paid to a surviving spouse or surviving divorced spouse who has reached age 60 (or has reached age 50 and is disabled), and is not married. However, remarriage after the survivor’s benefit begins does not always terminate benefit eligibility. Taxation of Social Security Benefits Low-income Social Security recipients do not have to pay income tax on their benefits. However, for individuals or married couples whose total income plus one-half of the Social Security benefit exceeds the “base amount” ($25,000 for single persons or married persons filing separately; $32,000 for married couples filing a joint return), then between 50% and 85% of the benefit will constitute taxable income. Total income includes certain tax preference items, such as municipal bond interest, that otherwise escape taxation. Senior citizens have the option of voluntary income tax withholding on their Social Security benefits. This can provide convenience to individuals subject to taxation on the benefit, and who would otherwise have to make quarterly estimated tax payments (or would have to increase their estimated tax payments) to compensate. Issues For Elderly Women As noted throughout this book, women’s greater longevity and the tendency of women to marry men older than themselves combine to make it likely that the average married woman will experience widowhood – perhaps a prolonged period of widowhood. The majority of married women today spend most of their adult lives in the work force, and most of them will be subject to FICA taxes. Unfortunately, the basic structure of Social Security has not changed since its inception (after the Great Depression) when only a minority of married women were employed outside the home. Consequently, they will be eligible to collect a retirement benefit based on their own earnings record, or based on 50% of their husband’s earnings record – but not the full amount of both. The benefit paid to a surviving spouse is calculated on the deceased spouse’s earnings record. Women are also at a disadvantage with respect to private pensions due to: a pattern of working in lower-paid jobs; a higher probability of working at a company that does not provide a pension plan; and time spent out of the work force because of child rearing. Furthermore, on the average, women tend to be more afraid of financial risks than men are. In a pension plan that shifts investment risks to participants, a common pattern among women is that they tend to invest in low-risk – but also low-return – investment alternatives, and often end up with smaller pension entitlements as a result. The combination of little or no private pension entitlement, and lower Social Security benefits, can be extremely dangerous to the financial security of elder women. In practice, a low-income, two-earner household will receive less in Social Security benefits than a single-earner household earning the same amount will. If a married couple
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earns $20,000 each, they will pay $2,480 a year in FICA taxes. The basic Social Security benefit for the couple would be $1,560 a month; if the husband dies first, the wife would be entitled to a surviving-spouse benefit of $810 a month. However, another couple, in which the husband earns $40,000 a year and the wife is not employed outside the home, would pay the same $2,480 in FICA taxes but nevertheless receive a combined monthly benefit of $1,900. Furthermore, the surviving wife would be entitled to $1,260 per month in surviving spouse benefits. In other words, the one-income couple would receive more in benefits despite paying the same amount of FICA tax to “buy” the benefits. The scenario works out differently for high-income couples, especially if they earn enough for part of their compensation to be free of FICA tax because it exceeds the maximum threshold. Consider two couples with household income of $114,300 a year each. The single-earner couple would be responsible for $4,724 in FICA tax, and the combined retirement benefits for the couple would be $2,630 a month. The surviving wife could receive a $1,755 monthly benefit. A dual-earner couple, each of whom earns $57,150 a year, would contribute $7,087 a year in FICA taxes to the system. They would receive a higher monthly benefit than the single-earner couple, $3,000 a month, but the surviving wife’s widow’s benefit would be lower, $1,500 versus $1,755 a month. Furthermore, the higher monthly benefit would not be an accurate representation of their greater tax burden, because they would pay 50% more FICA tax but receive only 15% more in each monthly check. The disproportion is even greater because most people are FICA-paying workers for more years than they are benefit-receiving retirees. Medicare In 1965, the Medicare program was launched to address two problems: senior citizens had very poor access to health insurance, and they were spending more than 20 percent of their income on out-of-pocket payments for health care. Since it was launched over three decades ago, the Medicare program has become immense. It is one of the most significant factors in health care reimbursement. However, senior citizens are still spending more than 20 percent of their income on out-of-pocket payments, by paying deductibles and coinsurance, and supplementing Medicare’s coverage. Unfortunately, when it designed the Medicare program, Congress failed to understand the age-related differences in the way people use the nation’s health system. Although senior citizens sometimes suffer accidents or acute illnesses (which Medicare and the supplemental private “Medigap” insurance do a pretty good job of covering), they also often suffer chronic conditions that cannot be cured. Medicare has very limited nursing home coverage (only 100 days, in a skilled nursing facility, when recuperating from an episode of acute illness) and no custodial nursing home coverage, although millions of older people need custodial care. Although Medicare has home care provisions, the
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amount of home care available is not enough for the needs of many impaired elders even though the cost of providing this benefit has grown tremendously in the 1990s. Senior citizens use a high volume of prescription drugs. Many seniors take more than a dozen costly prescription drugs at a time. Medicare does not cover outpatient prescription drugs, although some of the more comprehensive Medigap plans and most managed care plans do. Many older people turn to Medicaid as a way to deal with the limitations of the Medicare program. Medicaid, also created in 1965, was intended as a way to provide health care for the “indigent:” people without any meaningful amount of resources. Medicaid does include custodial nursing home coverage, and in many states includes a level of home care far greater than Medicare provides. The Medicare program is administered by private companies (insurers) acting under contract with Health Care Financing Administration (HCFA) to process medical claims. Part A contracting companies are called “fiscal intermediaries;” those that administer Part B are called “Medicare carriers.” Medicare Eligibility Eligibility for Medicare depends on age (having reached one’s 65th birthday) or disability (being totally disabled for two years or more). It is not related to whether the person is currently working, and has nothing to do with the person’s level of income or assets. However, at least 40 credited calendar quarters of work experience are required. Those who do not qualify for automatic Part A coverage can buy this coverage. People with at least 30, but less than 40, quarters of work experience can get Part A coverage for a premium of $165 a month in 2000. Otherwise, the Part A premium is $300 a month. Therefore, people who retire before age 65, and are not disabled, are not entitled to Medicare coverage, so they need COBRA continuation coverage or private insurance to fill this gap. Nor does Medicare have spousal coverage, so a person who retires at age 65 but whose spouse is age 61 is eligible for Medicare, but the spouse (unless disabled for two years) is not. Medicare Services The Medicare program is divided into three Parts. Part A helps pay for care in hospitals and skilled nursing facilities, and for home health and hospice care. Part B (also known as Supplementary Medical Insurance or SMI, not to be confused with private “Medigap” Medicare Supplement Insurance) helps to pay for physician services. Part C is Medicare managed care, which concerns the way services will be reimbursed, not with which services are covered. Medicare’s coverage of its services is calculated on the basis of “benefit periods.” A benefit period begins on the first day of inpatient treatment in a hospital, and ends 60 days after the patient’s discharge from the hospital or from a skilled nursing or rehabilitation facility. There is no limit on the number of benefit periods a Medicare
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patient can have. The same deductible applies to repeated hospitalizations during the same benefit period, but the patient must pay a new deductible if the second hospitalization occurs more than 60 days after the discharge from the first. Part A coverage is limited to 90 days inpatient hospitalization per benefit period, but if a longer duration is required, each person has 60 “lifetime reserve days” which can be applied to any hospitalization. However, once the supply of lifetime reserve days is used up, it cannot be renewed. Medicare does not cover private nursing, telephone or television rental in hospital rooms, or care (other than emergency care) provided in a hospital that does not have a Medicare participation contract. With limited exceptions for urgent care rendered in Canada, Medicare does not cover any care rendered outside the United States. Medicare Part A coverage includes:
 • Up to 90 days inpatient hospitalization per benefit period (in a semi-private room, unless a private room is medically necessary); • Up to 100 days recuperation in a Skilled Nursing Facility (SNF); • Part-time or intermittent home care services rendered by skilled professionals or home health aides; • Hospice services elected by terminally ill persons to replace all other Medicare services; and • Blood, after the first three pints.
 Part B coverage includes:
 • Medically necessary services rendered by a physician; • Outpatient hospital services; • X-rays and laboratory tests; • Certain Durable Medical Equipment (DME) (e.g., wheelchairs, hospital beds used at home); • Home health care for people who are enrolled in Part B but not in Part A; and • Blood, after the first three pints.
 SNF Coverage A Skilled Nursing Facility (SNF) is a facility, either free-standing or a separate part of a hospital, that provides skilled nursing and other professional services (such as physical or speech therapy) to persons who do not need a hospital level of care, but who do require skilled care every day and, as a practical matter, must get the care at an SNF rather than at home or in another setting.
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In this context (and with respect to Medicare home health services) skilled services are services that inherently require professional training for their proper performance. Caring for a surgical incision, giving an injection, or setting medication dosages are skilled services. Feeding patients, helping them to the bathroom, or helping them dress are not skilled services. An SNF must have a state license, must have at least one physician on call at all times, and must have enough staff to offer 24-hour-a-day nursing services, with at least one full-time registered nurse on staff. Medicare covers up to 100 days of care in an SNF per benefit period, but the SNF care must be closely related to a hospitalization during that same benefit period. The patient must have spent at least three consecutive days in the hospital (not counting the day of discharge) before being discharged to the SNF. The basic rule is that the patient must enter the SNF within 30 days of the hospital discharge. Furthermore, a physician must formally certify the need for the care. In practical terms, then, SNF care is available when a person is recovering from an acute illness (e.g., a stroke) or injury (typically, a hip fracture caused by a fall), but not when a person experiences a deterioration in condition. After the 100th day, no Medicare coverage is available. There is no deductible, and there is no copayment responsibility for the first 20 days of SNF treatment during a benefit period, but coinsurance of $99 per day (in 2001) is required for days 21-100. (All Medigap policies, other than Plans A and B, cover the coinsurance.) Home Health Care In order for a Home Health Agency (HHA) to be reimbursed for care of a person under Medicare, the agency must have a state license and a contract with the HCFA. Medicare will not reimburse care provided by individuals hired privately by a Medicare beneficiary, or care provided through an agency that has a state license if it does not have a contract with the HCFA. HHAs provide services such as in-home nursing, physical therapy, occupational therapy, and home health aide services in the homes (or other community settings) of their patients. Medicare covers HHA services, with no deductibles or coinsurance. Medicare managed care beneficiaries face an additional requirement in that they must get their home care from a HHA that also has a contract with their own managed care plan. However, the Medicare home health care benefit is strictly limited. The services must be part-time or intermittent (although full-time intermittent services, or continuing part-time, services are possible). Intermittent skilled care means care provided less than seven days a week, or less than eight hours a day for a period of up to 21 days. The 21-day period can be extended if the patient can prove that more care is needed, but on a finite and predictable basis. Part-time care means a combination of skilled nursing and home health aide services adding up to less than 8 hours a day and less than 28 hours a week, even if
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care is provided seven days a week. The local HCFA office can authorize 35 rather than 28 hours of care a week on a showing that the patient needs the extra care. Someone who needs a nursing home level of care on a permanent basis does not qualify. Medicare home health services must be rendered in accordance with a care plan drawn up and supervised by a physician. Under the basic Medicare home health care plan, people who have only Part A get their home health services under Part A, while those who have Part B but not Part A (a very small group of people) get their home health services under Part B. The Balanced Budget Act of 1997 introduced a new category of Medicare home health care called “post-institutional home health services” for Medicare beneficiaries enrolled in both Part A and Part B. Under this program, home health services must be prescribed by a medical professional and must start within 14 days of being discharged from a hospital where the patient spent at least 3 days, or within 14 days of leaving a Medicare SNF. Furthermore, only 100 home health visits are covered under this program. Another requirement is that the recipient of Medicare home health services must be “homebound,” meaning not necessarily bedridden, but definitely spending most of the time at home. If the patient needs and requires skilled services, the care plan can legitimately include part-time or intermittent home health aide services consisting of personal care such as assistance with getting dressed, bathing, or using the toilet. However, the personal care services must be adjuncts to professional services. Someone who needs only personal care and not skilled services does not qualify for Medicare home care even if home-bound. Hospice Services Terminally ill Medicare beneficiaries (diagnosed as having six months or less to live) have the option of substituting hospice services, provided under Part A by a Medicare-certified hospice program, for all other Medicare services. If the beneficiary recovers, he can return to the regular Medicare program and Medicare will cover other illnesses or injuries that occur but are not related to the terminal illness (e.g., a cancer patient’s heart problems). Hospice services are primarily home care services. The hospice benefit includes:
 1. care from doctors and nurses, 2. medical equipment and supplies, 3. pain medication, 4. medical social services,
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5. physical, occupational, and speech therapy, and 6. home health aide and homemaker services.
 Although most services are rendered in the home, the patient can be hospitalized if medically required (e.g., a flare-up of pneumonia) or for up to five days to provide respite for a spouse or other family member who is significantly involved in the terminally ill person’s care. Hospice benefits are not subject to a deductible, but small copayments are required for respite care and outpatient drugs. Medicare Copayments Most Medicare enrollees receive Part A services without a premium, but those without the necessary quarters of Social Security coverage pay monthly premiums. Technically speaking, Parts A and B are independent, and it is possible for a Part A enrollee to turn down Part B coverage. Signing up for Part B requires a monthly premium of $50 (2001 level), although usually payment is made by deductions from the Social Security check, so the enrollee does not pay anything out-of-pocket. There is a single annual $100 deductible requirement for Part B. The fee-for-service Medicare system is essentially an indemnity system. Medicare generally pays 80 percent of its schedule amount for the particular medical service rendered. If the claim is assigned, the doctor cannot charge more than the schedule amount. Theoretically the patient would be responsible for the full balance of an unassigned claim, but Medicare forbids “balance billing” (making the patient responsible for more than 15 percent over and above the Medicare amount). The permitted 15 percent surcharge is known as the “limiting charge.” Some states (such as New York and Massachusetts) impose even stricter limits on balance billing. The Part A hospital deductible (the amount the patient must pay before any Medicare payment is available) is $792 (in 2001) for each benefit period. If there is more than one hospitalization during a benefit period (which begins with initial hospitalization and ends 60 days after the person has been in the community without being an inpatient at a hospital or SNF), only one deductible is required. Once the patient has satisfied the deductible (whether out-of-pocket or by using Medigap insurance), the Medicare system pays the full costs of up to 60 days of inpatient hospitalization in each benefit period. Medicare covers up to 90 days hospitalization in each benefit period, not just 60, but for days 61 through 90, the patient becomes responsible for coinsurance of $198 per day. A person using lifetime reserve days is responsible for $396 per day coinsurance. There is no deductible for Medicare SNF coverage (i.e., this is “first-day coverage,” unlike many long-term care insurance policies, which have a waiting period). There is no co-payment responsibility for days 1-20 of the stay. For days 21-100, the patient’s co-payment liability is $99 per day (in 2001).
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Medicare home health care is rendered without any deductible or coinsurance, except for a 20 percent coinsurance requirement imposed on most items of Durable Medical Equipment (DME). The beneficiary is responsible for paying for the first three pints of blood used each year, although a few Medigap plans cover this “blood deductible.” Persons who receive outpatient hospital services under Part B are responsible for 20 percent of the actual hospital charge, for which there is no limit set by Medicare fee schedules. For outpatient mental health services, the patient is responsible for 50 percent of the Medicare schedule amount, rather than the 20 percent charged in other contexts. Assigned and Unassigned Claims Most doctors who take Medicare patients “accept assignment.” They agree to bill Medicare directly for 80 percent of the schedule amount, and also agree not to charge more than the schedule amount. The patient must satisfy the $100 annual deductible, and must pay the physician directly for the 20 percent coinsurance. For an unassigned claim, the patient pays the doctor directly, and then seeks reimbursement from Medicare for 80 percent of the schedule amount. The patient is responsible for (1) the annual deductible, and (2) the difference between the actual charge or the greatest amount the doctor is allowed to charge (typically, 115 percent of the schedule amount) and 80 percent of the schedule amount. In many instances, senior citizens will want to select a doctor who accepts assignment, so that they can benefit from the greater convenience and lower cost of assigned claims. The HCFA assists them in finding a doctor by publishing “The Medicare Directory of Participating Physicians and Suppliers,” available from Social Security offices and State Offices on Aging. Part B carriers are obligated to send free copies on request.
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Lesson5Insurance Issues
 • Explain how the need for life insurance changes during the lifetime of a person. • Describe how and why seniors might use a life insurance policy to help pay for long-term care insurance. • Explain the purpose of a Medigap insurance policy. • Describe the rules regarding Medigap open enrollment. • Describe the features of a long-term care insurance policy.
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Assignment - Procedure where a physician agrees to bill Medicare directly for 80 percent of the amount that is charged for medical services.
 Centers For Medicare & Medical Services - Federal government agency that oversees the Medicare program and other federal health care programs.
 Guaranteed Renewable - Provision in a policy that generally provides that the policy may be renewed by the insured so long as there was not a material misrepresentation on the application and the premiums continue to be paid.
 Medical Necessity - A certification by a medical professional that long-term care services are needed. This is one of the triggers for some long-term care insurance policies.
 Medicare SELECT - A form of a Medigap policy where the insured agrees to obtain medical services within the insurance company’s network of preferred providers.
 Medigap Insurance - Insurance that is used to cover the deductibles and co-payments that Medicare requires.
 Medigap Open Enrollment - The period of time during which a person can buy any Medigap plan offered by the insurance company of his choice.
 Skilled Nursing Facility - A facility that provides care, such as caring for a surgical incision, giving an injection, or setting medication doses, to persons who are not in need of hospital care.
 Tax-Qualified Policies - Long-term care insurance policies that meet certain requirements that provide the policies with favorable income tax treatment.
 n this lesson, we will discuss the various insurance issues that face seniors. First, we will discuss life insurance issues that seniors face. Then we will cover Medicare
 supplement insurance policies, which are also known as Medigap policies. Finally, we will discuss long-term care insurance. Life insurance plays a central role in a person’s financial planning. In the early stages of an individual’s, couple’s, or family’s planning cycle, life insurance creates an “instant estate” at a time when there may be few other resources available if a breadwinner dies. Later on in life, it is typical for seniors to have completed the accumulation phase of their financial plan and to look for tax-advantaged ways to transmit their assets to a surviving spouse or to other heirs. Once again, life insurance plays a valuable role. Congress considers life insurance a worthwhile purchase, so it qualifies for favorable tax treatment. Life Insurance in the Elder Care Plan
 I
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In a small-to-medium size estate, where the surviving spouse may not be capable of personal management of large sums of money, a life insurance policy paid out under a settlement option is an efficient, low-cost, low-maintenance way to provide additional income without subjecting the survivor to unwanted investment management tasks. In a large estate, life insurance, particularly second-to-die insurance, is often used to provide funds to pay estate taxes, thus preserving the entire estate for transmission to the heirs. In any size estate, life insurance furnishes liquidity in the form of cash that can be used for daily expenses pending the settlement of the estate. However, no matter how valuable life insurance is, it must be viewed in context. Sometimes life insurance represents too large a percentage of the overall insurance program, or the plan as a whole. In some circumstances, a healthy senior with an ample, diversified portfolio and a spouse with significant personal assets, such as investments or pension rights, may have too much life insurance. In this instance, it may make sense to reduce the life insurance coverage and use the premium dollars that are freed up to purchase long-term care insurance. The high cost of long-term care is a major peril to the financial security of older individuals. Once the survivor’s needs are taken care of, it often makes sense to add long-term care insurance to the insurance portfolio or to even increase the coverage, if possible. Arranging the Life Insurance Policy The simplest situation in the purchase of a life insurance policy is that of the person who buys the policy on his or her life, makes all the premium payments, always has access to any cash value the policy possesses, and always controls any investment decisions that can be made about the policy. This person names a beneficiary and contingent beneficiary, and never changes the beneficiary. The designated beneficiary might be an individual, an estate, a corporation, or even a charitable organization. However, even this simplest case can give rise to some problems. For instance, naming “my wife” or “my children” as beneficiaries can create problems if there is a divorce and then a remarriage or if children are born after the policy’s purchase. Therefore, it is better to use the names of beneficiaries as well as identifying them by title. Part of the divorce process should be to check state law to see how it affects beneficiary designations and to make any necessary modifications.
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If a beneficiary is a minor at the time he or she becomes entitled to insurance proceeds, ownership of the funds is likely to be subject to legal limitations. To avoid the need for the appointment of a guardian, an adult can be named beneficiary in the capacity of a guardian or custodian for the minor. Or the beneficiary can be a trust that will benefit the minor. Changing the Beneficiary The beneficiary designation under most life insurance policies is revocable. That is, the owner of the policy can change the beneficiary at will. The person originally named as beneficiary has no right to protest a change in beneficiary. The beneficiary also has no power to stop a policy owner’s borrowing against the cash value, even if it reduces the amount actually paid to the beneficiary. However, changing the beneficiary of the policy is a business transaction that requires contractual capacity. A person who is unconscious, mentally ill, or who suffers from Alzheimer’s disease or some other similar illness will not be able to change the beneficiary designation. Thus, the appropriateness of current beneficiary designations should be carefully considered given the fact that it may be impossible to change them in the future. Another possibility is an irrevocable beneficiary designation that, in effect, makes the beneficiary a co-owner of the policy whose consent is required before exercising incidents of ownership including changing the beneficiary designation. The insured is not the only possible owner of the policy. Indeed, it is often better for the policy to be owned by someone other than the insured for estate tax purposes. Anyone with a legitimate financial interest in someone else’s life can purchase a policy on that person’s life. Medigap Insurance Another type of insurance policy that many seniors purchase is a Medicare supplement policy, also known as a Medigap policy. As discussed in lesson 4, the Medicare system has a number of deductibles and coinsurance requirements. Medigap insurance helps the elderly with these payments. It is important to note that Medigap insurance does not cover items that are excluded by the basic structure of Medicare with one prominent exception, the coverage of prescription drugs. Therefore, Medigap insurance does not cover custodial nursing home or home care, while long-term care insurance does.
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Medigap insurance is essentially a commodity product. Under federal law, insurance companies are allowed to offer only 10 basic plans of Medigap insurance, known as Plans A through J. Medigap policies have certain coverage that is shared by all 10 plans. Plan A provides certain basic benefits, such as coverage of days 61 through 90 of a hospital stay and coverage when a person uses lifetime reserve days (maximum of 60 days). The other plans add further benefits. In particular, all of the other plans besides Plan A cover the Medicare Part A deductible. Only a few cover the Part B deductible, but that is a comparatively minor $100 per year. Plans C through J include coverage for the coinsurance for Days 21 through 100 of a stay in a Skilled Nursing Facility that is covered by Medicare. Although Medigap insurance is generally standardized nationwide, there are some state-to-state variations. The 10 standard Medigap policies are available in 47 of the 50 states. Massachusetts, Minnesota, and Wisconsin were grandfathered under federal legislation and allowed to keep their own standards for Medigap policies. Insurance companies that want to sell Medigap insurance within a state must offer Plan A, the basic package. In most states, the insurance companies decide which of the other plans they will offer. However, certain states do not allow all 10 plans to be sold within their state. You should be aware that most Medicare Part B claims are “assigned.” This means that the medical provider has agreed to bill the Health Care Financing Administration directly for 80 percent of the schedule amount with the patient paying the 20 percent coinsurance. “Accepting assignment” also means that the medical provider agrees to accept the schedule amount in full payment. Even for non-assigned claims, in most instances it is illegal for a provider to charge more than 115 percent of the schedule amount. Therefore, the role of a Medigap policy in reimbursing Medicare beneficiaries for their Part B co-payments has lessened, because the possible amount of the co-payment obligation has been reduced. Medicare SELECT Medicare SELECT began as a pilot project in 15 states in 1992 but was extended nationwide and made permanent in 1995. Medicare SELECT is a modification of the standard Medigap plans. Medicare Select is much like a managed care plan. Under Medicare SELECT the purchaser of the policy agrees to obtain Medicare-covered services within the insurance company’s network of preferred providers. Going outside the network is permitted if emergency care is needed.
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However, if an insured person obtains non-emergency care from a non-network provider, that person may not be entitled to Medigap coverage for the non-network provided services. The trade-off is that the premiums are generally lower for Medicare SELECT coverage than for ordinary Medigap insurance. Medigap Open Enrollment Individuals who become eligible for Medicare have a six-month open enrollment period for purchasing Medigap policies, during which they have an absolute right to buy any Medigap plan offered by the insurance company of their choice. An individual may not be turned down or charged a higher premium on the basis of health or claims experience. However, coverage of preexisting conditions may be excluded or limited until the policy has been in effect for six months. A preexisting condition is defined as a condition that was in existence as of six months prior to the effective date of the policy. Generally, the open enrollment period begins on the first date that the individual is both enrolled in Medicare Part B and attained the age of 65. Seniors who are covered by an employer group health plan are usually better off if they delay enrolling in Medicare Part B until they are no longer covered by their employer’s health plan. Those with employer health plan coverage probably do not need a Medigap policy. The open enrollment period for Medigap runs from the date of Part B enrollment, so those who defer their Part B enrollment until they leave their employer’s health plan can also delay their Medigap open enrollment period. Medicare Program The Medicare program is not able to meet all the medical and care-related needs of senior citizens because it does not cover precisely the kind of custodial care that so many seniors need. Trying to qualify for Medicaid through Medicaid planning has many deficiencies, both for individuals and for society as a whole. Given this situation, one might expect the private sector to step in, and that’s exactly how long-term care insurance came about: as a means for people to purchase affordable coverage for their own future care. Long-Term Care Insurance A person with long-term care insurance coverage who needs nursing home or home care can enter a facility or sign up with a local home care agency without worrying about whether the facility or agency participates in Medicaid or has openings for Medicaid patients.
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Insured persons can plan their own financial lives, dispose of their assets, and make their own estate plans as they choose, with no need to fit into Medicaid’s requirements. Many people find this freedom and flexibility extremely worthwhile. While the peace of mind can be priceless, long-term care insurance can also be expensive. Seniors should shop carefully and select the right policy. The right policy is one provided by an insurance company that is financially sound and that has a reputation for good service. The company should also plan to be in the long-term care insurance market for the long haul. Seniors must determine a basic financial objective, such as the payment of the first dollar of expenses or of catastrophic expenses only, and select the desired benefits. The list of benefits available includes nursing home and home care as well as new innovative benefits such as adult day care, caregiver training, and assisted living facility housing. One of the most important determinants of the long-term care insurance premium is the age of the individual at the time of purchase. This is because premiums usually remain level after the purchase of a long-term care policy. The premium also depends on allocation of risk. The more risk a person accepts in the form of lower daily benefit levels, longer waiting periods, or shorter duration of benefits, the lower the premium will be. As discussed earlier, Medigap policies must conform to strict federal requirements. While long-term care insurance companies are given more leeway in designing policies, certain long-term care policies are designed to meet certain tax requirements. These policies are called “qualified” long-term care policies. Purchasers may be entitled to a tax deduction for part of the premium and generally get favorable income tax treatment when they collect benefits. While qualified policies are popular, it is perfectly acceptable to sell non-qualified policies, and in fact, sometimes a non-qualified policy is the best choice for an individual purchaser. The central coverage of long-term care insurance coverage is for nursing home care, typically expressed as a specific dollar amount per day, with the usual benefit ranging from $50 to $275 per day. It is permissible to sell policies covering only nursing home treatment, but it is not permissible to sell a policy that is limited to skilled nursing home treatment. Given the preference of most seniors for staying at home, coverage of home care, by policy or rider, is popular. Basic policies are often written with half as much home care as nursing home care coverage. For example: A policy may have a $100 per day institutional benefit and a $50 per day home care benefit. Some policies blur the distinction between housing and health care by offering coverage for stays in assisted living facilities and continuing care retirement communities.
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State laws usually require long-term care insurance policies to provide coverage for at least one year and many states do not permit long-term care insurance policies to cover less than two years. Instead of a deductible, long-term care insurance policies may have a waiting period that is typically 10, 21, 30, or 100 days, although “first-day” policies are also available. Naturally, the longer the waiting period is, the smaller the premium will be. By and large, long-term care insurance policies are guaranteed renewable, so that the age at the time of purchase and the benefit package selected are the major determinants of the premium. Further, premiums can usually be increased only on a class-wide basis, and not for the individual. Creative options are also available in payment terms. For example: One insurance company offers two new payment options. Under the “age 65” option, the policyholder makes larger annual payments and owns a paid-up policy at age 65. Similarly, the “10-year” option calls for only 10 years of premium payments to receive a paid-up policy. Of course, premiums for these two payment options will be higher than conventional premiums. Likely purchasers for this type of payment plan include mid-life executives who can pay out of a salary during high-income working years and have a fully paid-up policy at or shortly after retirement. One of the more controversial long-term care insurance issues is whether the individual purchaser should elect inflation protection. If inflation protection is selected, the question is whether the purchaser should select the 5 percent simple inflation protection, which will increase the premium about 50 percent, or the 5 percent compound which will generally double the premium. The younger the insurance buyer, the greater the significance of inflation protection. The question of benefit triggers is also significant. Some of the first generation of long-term care insurance policies used a “medical necessity” trigger under which certification of medical need for the care was a prerequisite for insurance reimbursement. However, many seniors suffer from many ailments at once, or they suffer from generalized frailty, but not from a specific, identifiable ailment, and thus might not qualify for benefits under the “medical necessity” trigger. Tax-qualified policies must have both an activities of daily living trigger and a cognitive impairment trigger. That is, benefits must be available on the basis of the limitation of the insured individual to perform a certain number of the activities of daily living such as eating, dressing, and bathing.
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Benefits must also be available to cognitively impaired individuals, even if they retain a high degree of physical capacity. Insurers who sell non-qualified policies have greater flexibility and can use any trigger, or combination of triggers, permitted by state law.
 dds are that, if you’re reading this, you are aware of the central role that life insurance plays in financial planning. In the early stages of an individual’s,
 couple’s, or family’s planning cycle, life insurance creates an “instant estate” at a time when there may be few other resources available for the family if a breadwinner dies. It is typical for older clients to have completed the accumulation phase of the plan and to look for tax-wise ways to transmit assets to a surviving spouse or other heirs. Once again, life insurance plays a valuable role. Congress considers life insurance a worthwhile purchase, so it qualifies for favorable tax treatment. In a small-to-medium size estate, where the surviving spouse is incapable of personal management of large sums of money, a life insurance policy paid out under a settlement option is an efficient, low-cost, low-maintenance way to provide additional income without subjecting the survivor to unwanted investment management tasks. In a large estate, life insurance, particularly second-to-die insurance, is often used to provide funds to pay estate taxes, thus preserving the entire estate for transmission to the heirs. In any size estate, life insurance furnishes liquidity: cash that can be used for daily expenses pending the settlement of the estate. It is sensible to add other liquidity features to the plan: each spouse should have a separate account containing enough funds to pay living expenses for several months since joint accounts are typically frozen when one joint owner dies. No matter how valuable life insurance is to a senior’s plan, it must be viewed in context. Sometimes life insurance represents too large a percentage of the overall insurance program, or the plan as a whole. In some circumstances, a healthy senior citizen with an ample, diversified portfolio, and a spouse with significant personal assets such as investments or pension rights may have too much life insurance. In this instance, it may make sense to reduce the life insurance coverage (or to borrow against its cash value) and use the premium dollars that are freed up to purchase long-term care insurance. The high cost of long-term care is a major peril to the financial security of older individuals. Once the survivor’s needs are taken care of, it often makes sense to add long-term care insurance to the insurance portfolio or even increase the coverage, if possible. Older insured individuals run a greater risk than other insured persons of losing insurance coverage simply because they are more likely to forget to pay the premiums. Several states have passed laws requiring additional protection against involuntary lapse (such as an additional grace period for senior citizens), and allowing the insured to designate someone else (typically, a son, daughter, or family friend) to receive notice of potential lapse and make sure that the payment is made. This valuable feature, which is offered voluntarily by some insurers, could be the deciding factor in choosing a policy. A “tickler” in the client files of older clients to check with them to make sure the payments are kept up is a good idea.
 O
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Types of Life Insurance Products The balance of this lesson discusses life insurance issues specific to the elder insured beginning with a summary of general life insurance principles in this section. A life insurance policy can be pure insurance with a limited duration (term insurance) or permanent insurance that accrues cash value (whole life insurance). Some products are limited to providing insurance coverage; others (universal life; variable life; variable universal life) combine insurance and investment aspects. The various types of life insurance are discussed in greater detail later in this lesson. If the policy is “participating” rather than “non-participating,” the insurer issues policy dividends out of its surplus earnings, and these dividends reduce the effective net cost of life insurance. However, a number of “mutual” companies that pay dividends have “de-mutualized” and reorganized as “stock” companies that do not pay dividends to policyholders. The actual ownership of the policy is also significant. A group policy, typically purchased by an employer or organization, has only one master policy that belongs to the purchaser. The individuals covered under the policy are known as “certificate holders,” and receive certificates evidencing their coverage rights. An individual policy is purchased by an individual (often, but not always, the insured), who can choose the policy terms, options, and riders. To purchase a policy on the life of someone else, the purchaser must have an “insurable interest” in that person’s life, e.g., a family or business relationship. A policy can be purchased by one individual, then ownership can be transferred to another individual, or to a trust or other entity. This might be done to keep the policy proceeds out of the estate of the original owner/insured, as part of a charitable giving program, or for other practical or tax reasons. Term Insurance Term insurance is pure insurance, with no investment element. It extends either for a term of years or until the insured reaches a particular age (typically, age 65). The death benefit under a term policy can be level, increasing, or decreasing, depending on the purchaser’s needs and financial condition. For instance, decreasing term is often used to secure the payment of a mortgage or other financial obligation. As continuing payments are made, the balance declines, and so does the need for coverage. Increasing term insurance goes up either by a specified amount or based on an economic index. It might be selected by someone who feels that inflation will increase the financial needs of beneficiaries. Term insurance is not always suitable in a senior’s plan, because any term insurance obtainable on a senior citizen is likely to be quite costly. Middle-aged and healthy
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“young-old” clients might prefer convertible term insurance, which can be converted to whole life insurance at the point where term insurance becomes hard to get or prohibitively expensive. A renewable term policy permits the insured to renew the policy at the end of the term. The renewal is usually made on the same or less favorable terms, rather than for a longer term and/or greater amount of coverage. However, proof of continued insurability is not required before renewing. A re-entry term policy lets the insured submit proof of insurability in exchange for a lower premium rate. Typically, term policies either set an age (such as 65) after which further renewals will not be permitted, or limit renewals to a certain number (e.g., only three renewals). At renewal, the premium can be adjusted based on the insured’s attained age at the renewal date, but not based on medical condition. Term premiums are usually level throughout the term, so the renewal premium is often significantly higher than the premium for the previous term. A conversion privilege allows a switch from term to permanent coverage without proof of insurability. The permanent life insurance premium is usually set based on the insured’s age at the time of conversion. A few policies permit “original age conversion” where the premium for the post-conversion whole life policy is calculated based on the insured’s age when the original term policy was purchased. Common provisions limit conversion either in time (e.g., not after 55; not after 65; not after the first five years of a ten-year term) or amount (e.g., only 50 percent of the face amount of the original term policy). If the policy does not include renewal or conversion provisions, it will simply expire at the end of its term and there will be no further insurance coverage. The renewal and conversion privileges offer flexibility and greater access to insurance, so they add to the cost of the policy. Whole Life Insurance Term insurance provides nothing but insurance coverage for a limited time. In contrast, whole life insurance combines pure insurance with a savings element. This type of policy generates cash value, which can be borrowed against, although any loan amounts outstanding at the insured’s death will reduce the benefits paid to the beneficiary. As described below, in some circumstances whole life benefits can be used during the insured’s lifetime, especially to pay expenses of a terminal illness. Since 1996, such benefits are treated more or less like long-term care insurance for tax purposes. The basic whole life policy’s premium is level, based on the age of the insured person at the time of purchase. The premium on a whole life insurance policy is due each year for the remainder of the insured person’s life. This mode of payment is known as “straight life” or “continuous premium.” However, whole life insurance is also available as a
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“single premium” coverage or via payments over a shorter duration (e.g., “20 pay” or “30 pay” or payments until a certain age) that result in a paid-up policy. Investment-Oriented Insurance A “universal life” policy is more flexible than a conventional whole life policy in that the cash value, the premium, and the face amount can be altered at the insured’s option. The insurer sets limits, but within these limits the insured decides how much premium he or she will pay. The larger the premium, the higher the cash value, given a steady death benefit. (The Internal Revenue Code limits the ratio between the cash value and face value of the universal life policy in order to preserve its nature as an insurance contract rather than a pure investment.) As each universal life premium is paid, the insurer deducts charges for administrative expenses and predicted mortality costs. Because mortality risks are higher for older insureds, the deductions will also be greater. The rest of the premium is credited to the cash value of the policy. Interest is accrued at a market rate; the insurer guarantees a minimum interest rate (e.g., 4 percent). Universal life insurance works best when interest rates are high and thus cash value grows quickly. If the insured wishes to increase the face amount, the insurer will probably demand proof of continued insurability. To decrease the face amount, it may be necessary to withdraw part of the cash value to stay within IRS criteria for insurance contracts. Universal life is not a suitable product for older clients who are unable or unwilling to monitor the policy and decide when changes should be made in the policy parameters. Variable life insurance is the insurance counterpart of the variable annuity. It can be purchased either with a single premium or with a continuing premium stream. The insurer provides life insurance whose face amount and cash value are both dependent on the investment results of one or more mutual-fund-like funds offered by the insurer and reflecting differing investment philosophies. The policy determines when and how often the insured will be able to move funds between the accounts. The original face value of the policy, or other amount defined by the policy, operates as a floor beneath which the face amount will not fall. Therefore, the insured always has at least a defined minimum of life insurance protection, but the policy’s cash value is not guaranteed and can fluctuate or even disappear. Variable life insurance is considered a security, so only individuals with a securities license can sell it. Combination policies known as variable universal life or flexible premium variable life are also available, permitting the insured to control the investment of the premium funds, as well as the amount of the premium and the face amount of the policy. Once again, these products are only suitable for older individuals who have the capacity and desire to monitor market conditions on a regular basis and make decisions about the policies. Second-to-Die Insurance
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If a married couple’s assets are greater than the amount that can be sheltered from estate tax by the unified credit, then clearly there is some risk of federal estate taxation. What usually happens is that the marital deduction, perhaps in conjunction with a qualified terminable interest property (QTIP) trust and/or credit shelter trust, reduces the first estate below the taxable level. However, the estate of the surviving spouse is then large enough to encounter an estate tax bill. Funds provided by second-to-die life insurance become especially important if the estate is illiquid (e.g., contains a high proportion of stock in a close corporation), because there will be few other available sources of ready cash and assets will otherwise have to be sold on unfavorable terms to pay the taxes. Second-to-die life insurance, also called survivorship insurance, covers a couple, but does not pay benefits until both of the spouses have died. At this point, if the second estate is taxable, the second-to-die policy will provide cash that can be used to pay the estate taxes without depleting the provision intended to be made for children and other beneficiaries. In effect, the premiums are used to add a new asset to the estate, earmarked for tax payments. Some plans are written with a “double death benefit” to cope with the unusual case of spouses both of whom die during the first four years a policy is in force, requiring two expensive and cumbersome estate administrations. It is often worthwhile to place the second-to-die policy in an irrevocable life insurance trust (ILIT), so that the proceeds will be kept out of the estate of the second spouse to die. However, this trust must be separate from the ordinary ILIT which benefits the surviving spouse, for the simple reason that there will be no second-to-die benefits until both spouses have died. It makes sense to draft the second-to-die ILIT so that it is allowed to (but not forced to) purchase assets from the estate, or lend money to the estate, thus creating flexibility to assist the estate without making the policy proceeds part of the taxable estate. Arranging the Life Insurance Policy Designating the Beneficiary The simplest situation is that of the person who buys a policy on his or her life, makes all the premium payments, always has access to any cash value the policy possesses, and always controls any investment decisions that can be made about the policy. This insured names a beneficiary and contingent beneficiary (who will receive benefits only if the initial beneficiary dies before the insured) and never changes the beneficiary. The designated beneficiary might be an individual, a corporation, a charitable organization, or an estate. Even this simplest case can give rise to some problems. For instance, naming “my wife” or “my children” as beneficiaries creates problems if there has been a divorce and remarriage or if children are born after the purchase. Therefore, it’s better to name beneficiaries as well as identifying them by title. Part of the divorce process should be checking state law to see how it affects beneficiary designations and making any
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necessary modifications. (However, it is a fairly common separation agreement provision to require maintenance of life insurance to protect the children of the marriage, and sometimes to ensure that the ex-spouse will receive at least the amount of property and income provided under the agreement.) If a beneficiary or contingent beneficiary is a minor at the time he or she becomes entitled to insurance proceeds, ownership of funds is likely to be subject to legal limitations. To avoid the need for appointment of a guardian, the better strategy is to name an adult to be the beneficiary in the capacity of guardian or custodian for the minor or to direct payment of the funds to a trust benefiting the minor. In many cases, however, the spouse will be designated as beneficiary. In this situation, selection of contingent beneficiaries becomes vital because it is not unlikely that the beneficiary-spouse will die before the insured-spouse or will have impaired mental capacity. Furthermore, if the surviving spouse is already a Medicaid beneficiary, or is likely to become so in the near future, receiving insurance proceeds will be detrimental. In this situation, it is better to name a child, grandchild, or charity as policy beneficiary. At the other end of the financial continuum, the survivor may not need the insurance funds, if his or her personal funds and other inheritance from the deceased spouse are ample. If the life insurance proceeds are not needed, then terminating the policy, borrowing against its cash value, or shifting some premium dollars to long-term care insurance may make sense. Changing the Beneficiary The beneficiary designation under most life insurance policies is revocable. That is, the owner of the policy can change the beneficiary at will. The person originally named as beneficiary has no right to protest a change in beneficiary or the policy owner’s borrowing against the cash value even if it reduces the amount actually paid to the beneficiary. However, changing the beneficiary of the policy is a business transaction that requires contractual capacity. A person who is unconscious, mentally ill, or suffers from Alzheimer’s disease or other similar illness will not be able to change the beneficiary designation. Thus, the appropriateness of current beneficiary designations should be carefully considered given the fact that it may be impossible to change them in the future. Another possibility is an irrevocable beneficiary designation that, in effect, makes the beneficiary a co-owner of the policy whose consent is required before exercising incidents of ownership including changing the beneficiary designation. Policy Ownership
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The insured is not the only possible owner of the policy. Indeed, it is often better for the policy to be owned by someone other than the insured for estate tax purposes. Anyone with an insurable (i.e., a legitimate financial) interest in someone else’s life can purchase a policy on that person’s life. Because a life insurance policy is an item of property it can be sold, assigned, or given away by its owner. Annual exclusion gifts (i.e., gifts of present interests of up to $10,000 per year as adjusted for inflation, or $20,000 a year as adjusted if the donor’s spouse joins in the gift) can be made to children to permit them to purchase insurance on the donor’s life. Or insurance gifts can be used to benefit a favorite charity. Application of Policy Death Benefit Proceeds A 1998 survey conducted by an insurance industry association, found that household income declined by 26 percent when men lost their wives but declined much more, by 38 percent, when women lost their husbands. About 400 life insurance beneficiaries participated in this study, with death benefit proceeds ranging from $20,000 to $250,000. Death benefits paid to widows, on the average, were more than double those received by widowers. This was because couples tended to have much more insurance on the husband than on the wife. On average, men were insured for $162,000, women for $73,100. The average group policy provided $75,700 to widows, $35,300 to widowers. The corresponding figures for individual policies were $109,300 and $52,500. From these figures, it seems that widows would be financially more secure than widowers. However, just the opposite was true due in large part to the fact that life insurance represented over 90 percent of non-pension assets for widows as compared to only 70 percent for widowers. Typically, men usually have access to larger pensions and greater Social Security benefits. The survey found that close to 60 percent of life insurance beneficiaries used the proceeds to pay every day bills and loans (14 percent paid their mortgages). About 20 percent used proceeds to keep or renovate a home, improve or maintain their lifestyle, or invest for future financial security. Medigap Insurance The Medicare system includes a variety of deductibles and coinsurance requirements. Medicare Supplementary insurance (Medigap) helps the elderly with these payments. The Medicare system also excludes various services and medically related items. With one prominent exception, coverage of prescription drugs, Medigap insurance does not cover items that are excluded by the basic structure of Medicare. Therefore, Medigap insurance does not provide custodial nursing home or home care, although long-term care insurance does.
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Medigap insurance is essentially a commodity product, like flour or sugar. Insurers are only allowed to offer 10 basic plans of Medigap insurance, known as Plans A-J. (Plans F and J can be adapted for coordination with Medical Savings Accounts.) Medigap policies have certain coverages that are shared by all plans. Plan A provides certain basic benefits, with the other plans adding further benefits. In particular, all the other plans cover the Part A deductible. (Only a few cover the Part B deductible, but that is a comparatively minor $100 per year.) Plans C-J include coverage of coinsurance for Days 21-100 of a stay in a Skilled Nursing Facility covered by Medicare. Although generally Medigap insurance is standardized nationwide, there are some state-to-state variations. The standard Medigap policies are available in 47 states. Massachusetts, Minnesota, and Wisconsin have their own standards for supplementary policies. Insurers that want to sell Medigap insurance within a state must offer Plan A, the basic package. In most states, they decide which of the other plans they will offer. However, certain states do not allow all the plans to be sold in that particular state. As a general rule, people who are enrolled in a Medicare managed care plan do not need Medigap insurance, because they are not liable for copayments and have coverage broader than fee-for-service Medicare. In fact, in certain circumstances, it is illegal to sell a Medigap policy to someone who the seller knows to be enrolled in Medicare managed care. It should be noted that most Medicare Part B claims are assigned, meaning that the service provider has agreed not only to bill HCFA directly for 80 percent of the schedule amount (with the patient paying the 20 percent coinsurance), but has agreed to accept the schedule amount in full payment. Even for non-assigned claims, in most instances it is illegal for the provider to charge more than 115 percent of the schedule amount. (Sometimes even tougher limitations on such “balance billing” apply.) Therefore, the role of Medigap in reimbursing Medicare beneficiaries for their Part B copayments has lessened, because the possible amount of the copayment obligation has been reduced. Basic Coverage The basic, bedrock Plan A provides the following benefits, which are also available under all the other plan forms:
 • Coverage of Part A coinsurance for in-patient hospital days 61-90 in each benefit period; • Coinsurance for the Part A lifetime reserve days; • One hundred percent coverage of hospital costs that would be eligible for Part A coverage if it were not for the fact that the person has used up all 90 coverage days in the
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benefit period and has also used up all 60 of his or her lifetime reserve days (this Medigap benefit is limited to 365 additional lifetime reserve days); • Three pints of blood or packed red blood cells per year; and • Coverage of Part B coinsurance (generally 20 percent of the approved charge, after satisfaction of a $100 annual deductible for physician services; other services may have different coinsurance amounts).
 Plan B covers the basic services of Plan A, plus the Part A deductible. Plan C covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible; 3. The Medicare Part B deductible; 4. The Skilled Nursing Facility (SNF) coinsurance; and 5. Emergency care during travel outside the U.S., subject to a $250 deductible and 20 percent coinsurance up to a lifetime maximum benefit of $50,000 (“foreign emergency care”).
 Plan D covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible (but not the Part B deductible); 3. The SNF coinsurance; 4. Foreign emergency care; and 5. “At-home recovery” – a benefit of up to $1,600 a year for short-term home care assistance with activities of daily living (ADLs) (e.g., bathing, dressing, personal hygiene), as part of the process of recuperating from injury, an operation, or an illness.
 Plan E covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible; 3. The SNF coinsurance; 4. Foreign emergency care; and 5. Up to $120 a year for preventive care and screening.
 Plan F covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible; 3. The Medicare Part B deductible;
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4. SNF coinsurance; 5. Foreign emergency care; 6. One hundred percent of “excess charges” under Part B (excess charges are amounts greater than the schedule amount for the service, but within the permissible 15 percent limit over and above the schedule amount that providers are allowed to charge); and 7. The possibility of using a high deductible insurance plan.
 Plan G covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible; 3. SNF coinsurance; 4. Eighty percent (not 100 percent) of Part B excess charges; 5. Foreign emergency care; and 6. At-home recovery.
 Plan H covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible; 3. SNF coinsurance; 4. Foreign emergency care; and 5. An outpatient prescription drug benefit that covers 50 percent of such charges after a $250 deductible, with a $1,250 annual limit on benefits.
 Plan I covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible; 3. SNF coinsurance; 4. Foreign emergency care; 5. At-home recovery; 6. One hundred percent of Part B excess charges; and 7. The prescription drug benefit of Plan H.
 Plan J covers:
 1. The basic services of Plan A; 2. The Medicare Part A deductible; 3. The Medicare Part B deductible; 4. SNF coinsurance;
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5. One hundred percent of Part B excess charges; 6. At-home recovery; 7. Foreign emergency care; 8. Up to $120 a year for preventive care and screening; 9. A prescription drug benefit like that of Plan H but with a $3,000 annual limit; and 10. The possibility of using a high deductible insurance plan.
 Premiums All post-1992 Medigap policies must be guaranteed renewable, meaning the insurer must allow the renewal of a policy unless a material misrepresentation has been made or if premiums are not paid. Some pre-1992 policies, which allow non-renewal for other reasons, still remain in force. Although benefits are highly standardized, insurers are given discretion to determine how they will set the Medigap premium, whether it be by issue age, attained age, or a “no-age rating.” Premiums set via the issue age method are set based on the age at time of purchase, and remain the same as long as the coverage is retained. Attained age premiums increase each year, as the insured grows older. No-age rating sets a single, uniform premium irrespective of age at purchase or attained age. Medigap premiums may increase due to inflation. Medicare SELECT Medicare SELECT began as a pilot project in 15 states in 1992 but was extended nation-wide and made permanent in 1995. Medicare SELECT is a modification of the standard plans under which the purchaser agrees to obtain Medicare services within the insurance company’s network of preferred providers. Going outside the network is also permitted in case of emergency. However, if an insured person obtains non-emergency care from a non-network provider, that person may not be entitled to Medigap coverage for the non-network provided services. The trade-off is that the premiums are generally lower for Medicare SELECT coverage than for ordinary Medigap insurance. Medigap Open Enrollment Individuals who become eligible for Medicare have a six-month open enrollment period, during which they have an absolute right to buy any Medigap plan offered by the insurer of their choice. An individual cannot be turned down (or charged a higher premium) on the basis of health or claims experience, although coverage of preexisting conditions (those in existence as of six months prior to the effective date of the policy) may be excluded or limited until the policy has been in effect for six months. Generally, the open enrollment period begins on the first date that the individual has both enrolled in Medicare Part B and attained the age of 65.
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PLANNING TIP: Federal law imposes Medicare secondary payor provisions, which provide that Employer Group Health Plans (EGHPs) are generally the primary payor for persons (such as over-65 employees and their dependents) who are covered by both Medicare and the EGHP. That is, the senior citizen can choose to be covered primarily by Medicare, secondarily by the EGHP, but the employer cannot draft its plan to make Medicare the primary payor. The secondary payor provisions do not apply to employers with less than 20 employees. People covered by an EGHP are usually better off if they delay enrolling in Part B until they are no longer covered by the EGHP. Those with EGHP coverage probably do not need a Medigap policy. The open enrollment period for Medigap runs from the date of Part B enrollment, so those who defer their Part B enrollment until they leave the EGHP can also delay their Medigap open enrollment period. Long-Term Care Insurance It is obvious that Medicare cannot meet all the medical and care-related needs of senior citizens because it excludes precisely the kind of custodial care that so many need. It is also obvious that Medicaid planning has many deficiencies, both for individuals and for society as a whole. Given this situation, one might expect the private sector to step in and that’s exactly how long-term care insurance (LTCI) came about: as a means for people to purchase affordable coverage for their own future care. A person with LTCI coverage who needs nursing home or home care can enter the best available facility or sign up with the best local agency without having to worry about whether the facility or agency participates in Medicaid or has openings for Medicaid patients. Insured persons can plan their own financial lives, dispose of their assets, and make their own estate plans, as they choose, with no need to fit into Medicaid requirements or explain their transfers. Many people find this freedom and flexibility extremely worthwhile. While the peace of mind can be priceless, LTCI is often expensive. So, the older client should shop carefully and select the right policy. The right policy is one provided by an insurer of top-flight financial soundness and reputation for service and a company that plans to be in the LTCI market for the long haul. The older client must determine a basic financial objective (i.e., payment of the first dollar of expenses or of catastrophic expenses only) and select the desired benefits. The list of benefits available includes nursing home and home care as well as innovative benefits such as adult day care, care giver training, and assisted living facility housing. One of the most important determinants of premium is the age of the insured individual at the time of purchase (because premiums usually remain level after purchase). The premium also depends on allocation of risk. The more risk the insured accepts (in the form of lower daily benefit levels, longer waiting periods, or shorter duration of benefits),
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the lower the premium will be. However, there is a meaningful possibility that the insured will have to make significant copayments once coverage is triggered. Medigap insurance must conform to strict federal requirements. LTCI insurers are given more leeway in designing policies. However, certain LTCI policies are designed to meet certain tax requirements and thus be “tax-qualified.” Purchasers may be entitled to a tax deduction for part of the premium and probably will get favorable income tax treatment when they collect benefits. It is perfectly acceptable to sell non-qualified policies (as long as they satisfy state licensing requirements) and, in fact, sometimes a non-qualified policy is the best choice for an individual purchaser. Policy Structures The central coverage of LTCI is nursing home coverage, typically expressed as $X a day, with a usual range of $50 to $275 per day. It is permissible to sell policies covering only nursing home treatment although not to sell a policy that is limited to skilled nursing home treatment. Given the preference of most elders for staying at home, coverage of home care, by policy or rider, is popular. Basic policies are often written with half as much home care as nursing home coverage: for example, $100 per day institutional benefit and $50 per day home care benefit. To an increasing extent, LTCI policies are adding coverage of other types of benefits, such as adult day care. Some policies blur the distinction between housing and health care by offering coverage for stays in assisted living facilities and continuing care retirement communities. NAIC rules and state law usually require LTCI policies to provide at least one years’ coverage and many state laws do not permit LTCI policies covering less than two years. Instead of a deductible, LTCI policies may have a waiting period (typically, 10, 21, 30, or 100 days), although “first-day” policies are also available. Naturally, the longer the waiting period, the smaller the premium. By and large, LTCI policies are guaranteed renewable, so age at purchase and benefit package selected are the major determinants of premium. Further, premiums can usually only be increased on a class-wide basis, not for the individual. Creative options are also available in payment terms. For example: One life insurance company offers two new payment options. Under the “age 65” option, the policyholder makes larger annual payments and owns a paid-up policy at age 65. Similarly, the “10-year” option calls for only 10 years of premium payments to receive a paid-up policy. Obviously, premiums for these two payment options will be higher than conventional premiums. Target purchasers include mid-life executives who can pay out of salary during high-income working years and have a fully paid-up policy at or shortly after retirement. One of the most controversial LTCI issues is whether the individual purchaser should elect inflation protection. If elected, the question is whether the purchaser should select the 5 percent simple inflation protection (which will increase the premium about 50 percent) or the 5 percent compound (which will more or less double the premium). The younger the insurance buyer, the greater the significance of inflation protection.
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Affluence cuts both ways. The larger the individual’s assets, the greater the ability to purchase even expensive coverage, but also the greater the ability to use those assets to pay for private care. A possible option is to increase the size of the policy benefit initially purchased and hope that it will continue to be adequate. The question of benefit triggers is also significant. Some of the first generation of LTCI policies used a “medical necessity” trigger under which certification of medical need for the care was a prerequisite for insurance reimbursement. However, many elderly people suffer from many ailments at once, or from generalized frailty but not from a specific, identifiable ailment, and thus might not qualify for benefits under this trigger. Qualified policies must have both an ADL trigger and a cognitive impairment trigger. That is, benefits must be available on the basis of the limitation of the insured individual to perform a certain number of the activities of daily living (ADLs) such as eating, dressing, and bathing. Benefits must also be available to cognitively impaired individuals, even if they retain a high degree of physical capacity. Insurers who sell non-qualified policies have greater flexibility and can use any trigger, or combination of triggers, permitted by state law. Qualified Policies A “qualified policy” is an individual or group policy that offers coverage of qualified long-term care services, but nothing else; it can also be a life insurance policy that has an LTCI rider. Qualified contracts must be guaranteed renewable. They may not have cash value. Any dividends or premium refunds must be used to increase future benefits or reduce future premiums, but refunds can be made when the insured person dies or the contract is surrendered or canceled. The purpose of a qualified LTCI policy is to provide “qualified long-term care services” to a “chronically ill individual” (as defined under an ADL test, a severe cognitive impairment test, or other tests grandfathered in or allowed by statute). That is, all qualified policies must have both an ADL trigger and a cognitive impairment trigger, but may not impose other requirements, such as medical necessity, on benefits. Qualified long-term care services are “necessary diagnostic, preventive, therapeutic, curing, treating, mitigating and rehabilitative services, and maintenance or personal care services” furnished to a chronically ill individual under a health care professional’s plan of care. Note that there is no requirement that the services be able to cure or even improve the condition -- maintenance and custodial care are covered. A chronically ill individual is one who has suffered a loss of functional capacity so that, for a period of at least 90 days, he or she is unable to perform two or more ADLs without substantial assistance. (The 90-day period is not a policy waiting period; it is intended to draw a distinction between temporary changes in ability that are within the domain of acute health insurance, and lasting or permanent changes that fall under LTCI.)
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HIPAA includes a list of six standard ADLs (eating, toileting, transferring, bathing, dressing, and continence). Qualified policies must either refer to all six of these or pick five of them to determine whether or not a person is ADL-impaired. Insurers who sell qualified policies cannot define their own ADLs. It should be noted that bathing is usually the first ADL with which older people experience difficulty, so excluding bathing from the list of covered ADLs would have the effect of significantly limiting claims. Substantial assistance means either the physical assistance of another person or having another person nearby in case of need for assistance. A chronically ill individual is also one who suffers from severe cognitive impairment, which is defined as Alzheimer’s disease or other condition causing a comparable loss or deterioration of intellectual capacity, leading to impairment in memory or orientation that can be measured by scientific tests. Ability to perform ADLs is irrelevant to this test. Qualified policies are not allowed to pay or reimburse any expenses that could be covered by Medicare (or that would be covered except for co-payment responsibilities). However, qualified policies are allowed to cover expenses for which Medicare is a secondary payor. Medicare-eligible amounts can be covered by qualified policies that make periodic (e.g., per diem) payments that are not tied to actual expenses. Benefit Triggers The Model Regulation has two sections dealing with benefit triggers: one addressing the topic in general and a second for qualified policies. The general section requires both cognitive impairment and ADL triggers. The ADL trigger must not require deficiencies in more than three ADLs. Bathing, continence, dressing, eating, toileting, and transferring must be treated as ADLs. The insurer can add additional ADLs as long as they are defined in the policy. A person is deemed to be deficient in an ADL if the hands-on assistance of another person is needed to perform the activity. For the cognitive impairment trigger the test is whether verbal cueing from, or supervision by, another person is needed to perform the activity. ADL and cognitive impairment assessment must be made by professionals. The policy must clearly describe the appeals procedure for benefit determinations. The section of the model regulation dealing with qualified policies adopts the HIPAA requirement of a cognitive trigger plus an ADL trigger, this time defined as inability to perform one or two ADLs for an expected period of at least 90 days, resulting from loss of functional capacity. Generally, an insured will be considered to have met the requirements if, within the preceding 12-month period, a licensed health care provider has certified that the insured has met the requirements and the provider has prescribed the qualified long-term care insurance services under a plan of care. Only the statutory ADLs (bathing, continence, dressing, eating, toileting, transferring) can be used; the insurer cannot use different or additional ADLs to determine access to benefits under a qualified policy. The payment of benefits under a qualified policy is triggered when the substantial assistance of another person is needed to perform the ADL or if substantial supervision is
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required to protect the health and safety of the insured. Once again, a clear description of the appeals process is required. Income Tax Treatment of LTCI Under appropriate circumstances, someone covered under a qualified LTCI policy can receive part or all of the benefits under the policy without encountering income tax liability. The amount received will be free of tax if the benefit paid to a chronically ill individual does not exceed a daily indemnity amount of $190. These figures are for 2000 and are adjusted for inflation. The Internal Revenue Code makes it clear that benefits paid under qualified policies are tax-free (subject to these limits). However, the Code does not say that benefits paid from non-qualified policies are tax-free. There is also the potential for an income tax deduction for the purchase of a qualified LTCI policy. The Internal Revenue Code sets forth premium amounts, keyed to the taxpayer’s age. LTCI premiums may be deducted up to these amounts. In 2000, the premium amounts are: $220 for persons age 40 or less; $410 for ages 41 through 50; $820 for ages 51 through 60; $2,200 for ages 61 through 70; and $2,750 for over age 70. Like the benefit limitation amounts above, the premium amounts are indexed for inflation. Unfortunately, these amounts are not deductible per se. Instead, they are treated as potential medical expense deductions. That is, they are aggregated with all other allowable medical expenses and the actual deduction is the difference between total allowable medical expenses and 7.5 percent of the taxpayer’s adjusted gross income. For example: Assume that Donald and Jennifer Platt’s adjusted gross income is $109,487 for 2000, a year in which they pay LTCI premiums of $2,750 each. Donald is age 71 while Jennifer is age 67. Therefore, Donald can treat $2,750 as a potential deduction; Jennifer can treat $2,200 as one. But if their out-of-pocket medical expenses other than LTCI do not exceed $3,431.52 they will not get any medical expense deduction, because their “floor” is $8,211.52 (7.5 percent of $109,487). Because LTCI premiums for qualified policies are deemed to be health insurance premiums, self-employed persons qualify for a more generous rule. In 1999 through 2001, 60 percent of the premium is therefore automatically deductible (without regard to adjusted gross income or other health expenses). The other 40 percent of the premium can be aggregated with other medical expenses and deducted to the extent that it exceeds 7.5% of adjusted gross income.

Page 100
                        

Lesson6Home & Housing
 • Discuss the issues that face a senior when deciding where to live. • Explain the requirements to qualify for the capital gains exclusion for the sale of a
 home. • Describe the various ways that seniors can access the equity in their homes. • List the different alternatives that seniors can use if they cannot live at home. • List and describe the different facilities where a senior may live on a full-time
 basis. • List the factors that a person should take into account when picking a nursing
 home.
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Adult Foster Care - Housing situation where an impaired adult becomes a paying boarder in a household.
 Assisted Living Facility - A residence for long-term care patients that is generally less expensive than a nursing home.
 Continuing Care Retirement Community - A community that offers houses, apartments, communal dining facilities, nursing facilities, a library, and other services. An entry fee and a monthly payment are required.
 Empty Nesters - Parents whose children have grown up and moved away from home.
 Group Homes - Homes for several physically or mentally disabled persons, under the supervision of paid staff members.
 Home Sharing - A situation where an able-bodied person moves in with a senior to provide companionship and assistance.
 Ownership Test - One of two tests that must be met to qualify for the home sale income tax exclusion. The ownership test requires owning the property for two of the five years prior to the sale.
 Reverse Mortgage - A financial instrument where a financial institution loans money to an individual based on the equity in the individual’s home.
 Use Test - One of two tests that must be met to qualify for the home sale income tax exclusion. The use test requires that the property be used as the taxpayer’s principal residence for at least two of the five years prior to the sale.
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he family home undoubtedly has sentimental value. Owning a home is an
 important part of most financial plans, and the majority of seniors prefer to receive their long-term care at home instead of moving into some type of specialized housing or a health care facility.
 Most seniors are homeowners, and most of their homes are owned mortgage-free. Furthermore, except for very wealthy seniors, the home is one of the largest, if not the single largest, financial assets in a senior’s financial plan. For these reasons, planning for the home and its financial value looms large in the senior’s financial plan, with home equity a major asset that must be handled wisely. Existing Family Home vs. More Suitable Home Sometimes remaining in the family home where the children grew up is the right strategy. In other cases it may make sense to choose a different, more suitable home. Among the problems with the existing home of a senior is that the home may need too much maintenance, it may be too hard to take care of, or it may cost too much to heat and cool. The home may be too large for “empty nesters” or be too far away from recreational and medical resources, especially for a senior who can no longer drive safely. However, it may make sense to stay in the larger home if grown children are likely to move back in, or if space is needed for a home sharer or live-in home health care worker. Traditional Strategy A traditional strategy is for seniors to sell their home, take advantage of the tax exclusion for certain home sale gains, and move to rented
 T
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accommodations, a smaller and more convenient home, or to a retirement community or health care facility. Investing the home sale proceeds actively, or using them to purchase an annuity, can generate a stream of additional income for post-retirement needs. Whether this is the best strategy depends on emotional factors as well as practical factors, such as a particular senior’s cash flow or tax situation. Capital Gains Exclusion Legislation that was passed in 1997 liberalized the capital gains exclusion that was available for the sale of a home. As part of this legislation, Congress enacted a single provision to replace two earlier provisions. These two earlier provisions dealt with the “rollover” of gain when a home seller purchased a more expensive home and with sales by individuals over the age of 55. The current provision can be used by taxpayers of any age. If both the “use test” and the “ownership test” are met, up to $250,000 of the capital gain on the sale of a home can be excluded from income. Furthermore, a married couple can exclude a gain of up to $500,000 if they file a joint return for the year of the sale. For a married couple to qualify for the $500,000 exclusion both spouses must satisfy the “use test” and at least one spouse must satisfy the “ownership test.” Also, neither of the couple may have used the home sale exclusion in the previous two years. The ownership test requires owning the property for at least two of the five years prior to the sale of the home. The use test requires that the property be used as the taxpayer’s
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principal residence for at least two of the five years prior to the sale. The use test is modified to generally allow the exclusion if living in a nursing home caused an absence from the home and the taxpayer used the residence for only one year as a principal residence. The ownership and use tests do not need to be satisfied for the same two years. A widow or widower is treated as satisfying the ownership or use test if the deceased spouse satisfied the tests prior to the home sale. If an individual marries in a year in which he has already sold a home, that individual can exclude up to $250,000 of gain if that spouse meets the use and ownership requirements. If each spouse satisfies the tests as to a different home, then each spouse can exclude up to $250,000 of gain. Home Equity In many instances, home equity can be a promising source of funds. These funds can usually be accessed by either obtaining a conventional home equity loan or line of credit, or through a “reverse mortgage.” A reverse mortgage is a special type of financial instrument usually used by senior citizens. However, it should be noted that using home equity reduces the value of the home that is available for inheritance, and this might alter or defeat an estate plan. Under a reverse mortgage, the senior homeowner enters into an agreement with a lender. Usually the lender is a financial institution such as a bank, but it can sometimes be an insurance company. Some states have guarantee programs to provide incentives for banks to make reverse mortgages, and a few state agencies write the mortgages directly, without bank involvement.
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Reverse Mortgage As part of the reverse mortgage, the senior receives regular payments. If these payments take the form of an annuity, the arrangement is known as a Reverse Annuity Mortgage. In return, the lender receives an equity interest in the home. Usually, the interest is limited to the amount advanced, plus interest. However, if the deal includes what is called an “equity kicker,” the lender will be entitled to share in the appreciation of the value of the home. Payments under a reverse mortgage can continue for a term of years, or for the lifetime of the homeowner. If the homeowner decides to sell the home, the mortgage becomes due and payable immediately. The mortgage also becomes payable on the death of the survivor of a home-owning couple. One advantage for homeowners who want to make a Medicaid plan is that for Medicaid and Supplemental Security Income purposes, the funds paid by the lender to the homeowner under a reverse mortgage are not considered income. The arrangement is considered a loan, not an income-generating investment. The typical reverse mortgage yields payments of about $8,000 a year, which while certainly not enough to pay for nursing home care, may be enough to assist in paying for home care. Housing Alternatives The decision by seniors on the type of home they will live in can also raise the issue of whether seniors should reside in their own home alone or whether they should be in another facility either on a part-time or a full-time basis. A wide range of services and care settings exist to help seniors who are at risk if they live alone entirely, but who do not require full-time medical care. This is a hard sector to quantify
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or even describe because there are many alternatives, and not all of the alternatives require a state license nor are many of them subject to any kind of regulation. Alternatives One alternative is home-sharing--where a more able-bodied person moves in to a senior’s home to provide companionship and perhaps some assistance with chores. Another one is adult foster care--where an impaired adult becomes a paying boarder in a household, which may also have a small number of other foster residents; in some circumstances, the hosts may be reimbursed by state programs. A third alternative is a group home--which is a home for several physically or mentally disabled persons, under the supervision of one or more paid staff members. Additional alternatives include:
 • Adult homes • Domicilliary homes • Personal care homes • Rest homes--Which are names for various kinds of residences that provide some
 degree of supervision and services to people who are capable of self-care but who do need some help.
 Seniors at Risk There are many seniors who would be at risk if they lived entirely alone, without support services or assistance with basic activities such as mobility and continence. At the same time, these seniors do not need, or want, to pay for full-scale nursing care either. Furthermore, the more pleasant and home-like a setting is, the more attractive it will be to potential residents. This is the rationale that led to the development of Assisted Living Facilities. These are
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predominantly developed by religious organizations or the private sector, especially by hotel chains. The assisted living philosophy calls for promotion of autonomy, and catering to residents’ preferences. Assisted Living Facilities The definition of an Assisted Living Facility is not very precise. Many of these facilities are considered private housing developments, and as such they are not subject to any form of license or regulation. For this reason it is hard to be certain how many Assisted Living Facilities exist nationwide. It is estimated that about one million seniors live in approximately 40,000 Assisted Living Facilities. There have been some concerns raised about whether residents and potential residents get enough disclosure about Assisted Living Facility accommodations and operations. In some states, about one-quarter of the Assisted Living Facilities have been cited for violations by state regulators. A planner can be of help to clients by learning about the actual behind-the-scenes conditions in local Assisted Living Facilities and by sharing this information with their clients. Life Care Community and Continuing Care Retirement Community The terms “life care community” and “continuing care retirement community” describe facilities that are generally similar, although some states use one term rather than the other. There may also be technical differences in the way the two terms are applied. Nevertheless, the basic theory is that a developer constructs a community containing residential units, community and recreational facilities, and varying levels of medical
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facilities, including possibly a skilled nursing facility. Most people who move to the community are fairly healthy when they arrive, so they will move to residential units and take advantage of the recreational opportunities. Over time, they may need home care that will be administered within the units, or they may eventually need to move to the facility’s nursing unit. Continuing Care Retirement Communities These communities use a team approach in identifying residents’ needs and keeping them healthy and functional for as long as possible, such as by monitoring arthritis, high blood pressure, and other chronic conditions. This is generally considered an effective approach to maintaining a resident’s health, but it is not necessarily effective in reducing overall health costs. It is estimated that approximately 350,000 people live in about 1,200 continuing care retirement communities. The average community has about 300 residents, with most residents living independently in housing units. Entry fees can range from about $30,000 for a studio apartment to over $400,000 for a two-bedroom home. In addition to the entry fee, single people and couples may pay monthly charges of from $1,300 to over $4,000. It would be helpful to determine whether your state publishes an official state consumer guide to continuing care retirement communities. These guides can be an excellent resource for potential residents and their families and can also be a convenient source of information about where to reach regulators to file a complaint. Too many caregivers think they have only two, or perhaps three alternatives to consider:

Page 109
                        

• Do nothing • Maybe “have Mom move in with us” • Maybe even, “put Mom in a nursing home”
 Nursing home placement is often seen by seniors, and also by caregivers, as an act of hostility and abandonment. Inappropriate Institutionalization Certainly, inappropriate institutionalization is bad for everyone--bad for seniors who feel imprisoned, bad for the institutions that care for residents who don’t really belong there, and bad for Medicaid, insurance companies, and out-of-pocket payers who pay for a higher level of care than is required. Seniors and caregivers who have access to a qualified planning team should have a greater degree of insight into the continuum of care, and should be able to understand the resources available in the seniors’ community. Nursing Home However, not all institutionalization is inappropriate. Sometimes the senior has such intensive health care needs that a medical setting is required. Furthermore, it might be theoretically possible to put together a plan of home care and community services, but the plan might not work as a practical matter because there are not enough agencies and workers in the area. A plan also might not work if the distances to be covered are too great. Another common reason for moving to a nursing home is a change in the availability of care from family members. The death of a caregiver spouse, particularly the wife, may
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make it impossible for the survivor to remain at home any longer. A child or in-law who formerly provided care may move away, get a new or more demanding job, need to care for a spouse, or assume increased child care responsibilities; once again, making it necessary for the senior to be placed in a nursing home. In these circumstances, it must be understood that a nursing home is the best choice for care, and the focus will then be to pick the best available facility. Placing a parent in a nursing home is, in some respects, like enrolling a child in college; an individual needs a rational plan for paying for it, but money is not the only factor. Whereas college admission revolves around factors such as GPAs, SAT scores, and extracurricular activities, nursing home admission depends on “assessment” which is a standardized test that is used to determine the senior’s degree of physical and cognitive disability. The assessment is also used to determine the areas in which assistance will be required. As a general rule, unless the assessment score shows that nursing home care is needed, a nursing home admission will not occur. Medicaid & Private-Pay Patient An individual who has already qualified for Medicaid and who needs to enter a nursing home is given no choice in picking a particular nursing home. The person must enter the first Medicaid-certified nursing home within a certain radius of the home or hospital that has an available Medicaid bed. And nursing homes are allowed to, and generally do, have separate waiting lists for private-pay and Medicaid patients.
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In contrast, a private-pay patient can select any nursing home that he or she can afford. However, since high-quality nursing care is always in demand, the best facilities may have long waiting lists, and it may be impossible to enter the preferred home at the time that care is needed. To a certain extent, it is possible to plan and reserve a bed in advance, but it is impossible to predict when a stroke, heart attack, or hip fracture will occur, or when it will become evident that a person is cognitively impaired, and not just mildly forgetful. If a subsequent Medicaid application is expected, it makes sense to choose a facility that participates in Medicaid. Federal law makes it illegal to evict a nursing home resident merely because the payment method changes from private-pay to Medicaid. Federal law also protects Medicaid residents from being evicted after a nursing home terminates its participation in the Medicaid system. “Private-pay” contracts are also unlawful--a facility is not allowed to require new residents to agree not to apply for Medicaid, or to not apply for a certain period of time. A person who satisfies the Medicaid requirements has a legal right to those benefits and, therefore, has the right to apply for those benefits, even if the facility’s financial interest is better served by the patient paying privately for a longer period of time. Nursing Home Not allowed to: Nursing homes are also not allowed to impose a contractual requirement that the residents’ relatives make donations to the facility, or use their own funds to guarantee that the resident’s bills will be paid.
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However, if the resident’s adult child has access to the resident’s funds in a joint checking account, or has been named as trustee, attorney-in-fact, or guardian, then it is entirely appropriate for the son or daughter to use the resident’s money to pay for the care. Nursing Home Contract Should spell out: The nursing home contract should spell out which services are included in the basic price and which services are optional “extras” that are provided at an additional cost. Nursing home residents and their relatives are often shocked to discover that although they pay substantial amounts of money for nursing care, some very simple items and services are not provided. The contract should reflect compliance with applicable state and federal laws, and should not include any invalid provisions. For instance, as mentioned earlier, it is unlawful to require residents’ relatives to guarantee payment, or to require residents to refrain from applying for Medicaid.
 he family home has undoubted sentimental value. Owning a home is an
 important part of most financial plans, and most senior citizens prefer to receive their long-term care at home instead of moving to specialized housing or a health care facility. Most senior citizens are homeowners, and most of their homes are mortgage-free. Furthermore, except for very wealthy people, the home is one of the largest (if not the single largest) financial assets in the financial plan. For all these reasons, planning for the home and its financial value looms large in the elderplan, and home equity is a major asset that must be handled wisely.
 T
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Sometimes remaining in the same home is the right strategy. Sometimes it makes sense to choose a different, more suitable home. The existing home may:
 • need too much maintenance; • be too hard to take care of; • cost too much to heat and cool; • be too far away from recreational and medical resources (especially for senior
 citizens who can no longer drive safely, and have little access to public transportation);
 • be located in a neighborhood that has deteriorated and become dangerous; • not be handicap accessible; or • be too large for “empty nesters.”
 It may make sense to stay in the larger home if grown children are likely to move back in, or if space is needed for a home sharer or live-in home health care worker. A traditional strategy is for older people to sell their home, take advantage of the tax exclusion for certain home sale gains (see below), and move to
 1. rented accommodations, 2. a smaller, more convenient home, or 3. a retirement community or health care facility.
 Investing the home sale proceeds actively, or using them to purchase an annuity, can generate a gratifying stream of additional income for post-retirement needs. Whether this is the best strategy depends on emotional as well as practical (e.g., cash-flow, Medicaid, tax) factors. Older Client Home Strategies
 • Stay in the home and plan to leave it to a child or grandchild. One problem with this is that the heirs may already be homeowners, or otherwise not be interested in living in the older client’s home. This also is not very practical if the intent is to
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divide the ownership among a large group of heirs. The simple alternative might be to direct the executor to sell the property and divide the proceeds. This brings up the problem of hurried “estate sales” that do not always generate optimum prices, especially if the death happens to occur shortly before a slump in the real estate market.
 • Stay in the home and fix it up to make it more suitable for the needs of an older person, such as by replacing loose rugs with bare floors or carpeting, enhancing the lighting, adding security features including a response system for health emergencies, adding a lift on the staircase, widening doorways, and retrofitting bathrooms and kitchens for a wheelchair user.
 • Stay in the home but transfer ownership of the home to a trust or transfer ownership as part of a Medicaid plan. It is also possible to do a sale-leaseback or gift-leaseback within the family, but these “split-interest” transactions are difficult, sophisticated, and mandate current advice from a top-flight tax advisor.
 • Share living quarters with the parent moving in with a son or daughter, or vice versa. Also a possibility is an informal “home sharing” arrangement, which can provide companionship and perhaps some household services in return for rent-free or low-rent accommodations.
 • Obtain a home equity loan or reverse mortgage. The funds can be used to pay for home care, nursing home care of a spouse who remains at home, or for travel or ordinary living expenses.
 • Sell the home and use the proceeds of the sale to buy admission to a retirement community or a continuing care retirement community that does not offer equity ownership. The advantage of this strategy is that a person with a small taxable estate may be able to move enough funds out of the estate to avoid federal estate taxation, while making sure that he will have a comfortable, appropriate living environment, or access to quality health and custodial care, or both. This can work especially well for a single or widowed person who is unable to use the estate tax marital deduction.
 Capital Gains Exclusion The Taxpayer Relief Act of 1997 (TRA ‘97) liberalized the capital gains exclusion available for the sale of a homestead. As part of TRA ‘97, Congress enacted a single Code provision to replace two earlier provisions. These earlier provisions dealt with the “rollover” of gain when a home seller purchased a more expensive home within two years of the sale transaction and with sales by individuals over the age of 55. The current provision, which is effective for sales taking place on or after May 7, 1997, can be used by taxpayers of any age.
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If both the “use test” and the “ownership test” are met, up to $250,000 in capital gains (i.e., gross home sale proceeds minus the basis of the property) on home sales can be excluded from income. Furthermore, gains of up to $500,000 can be excluded by a married person who files a joint return for the year of the sale, where both spouses satisfy the “use test” and at least one spouse satisfies the “ownership test,” provided that neither of them has excluded home-sale gain in the previous two years, not taking into account sales before May 7, 1997. The ownership test requires owning the property for at least two of the five years prior to the sale. The use test requires having used that property as the taxpayer’s principal residence for at least two of the five years prior to the sale. (The use test is modified to generally allow the exclusion if absence from the home was caused by living in a nursing home and the taxpayer used the residence for one year as a principal residence.) The ownership and use tests need not be satisfied in the same two years. A widow or widower is deemed to satisfy the ownership or use test if the deceased spouse satisfied the test prior to the home sale. If an individual marries in a year in which he has already sold a home, that individual can exclude up to $250,000 if the use and ownership requirements are met by that spouse. If each spouse satisfies the tests as to a different home, each can exclude up to $250,000. Accessing Home Equity In many instances, home equity can be a promising source of funds by either obtaining a conventional home equity loan or line of credit, or through a “reverse mortgage,” which is a special type of financial instrument usually used by senior citizens. However, it should be noted that using home equity reduces the value
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of the home that is available for inheritance, thus altering or defeating the estate plan. Under a reverse mortgage, the elderly homeowner enters into an agreement with a lender. Usually the lender will be a financial institution such as a bank, but sometimes an insurance company. Some states have guarantee programs to provide incentives for banks to make such loans, and a few state agencies write the mortgages directly, without bank involvement. As part of the reverse mortgage, the senior citizen receives regular payments. If these payments take the form of an annuity, the arrangement is known as a Reverse Annuity Mortgage (RAM). In return, the lender receives an equity interest in the home. Usually, the interest is limited to the amount advanced, plus interest. However, if the deal includes an “equity kicker,” the lender will be entitled to a share of the appreciation in value of the property. Payments continue for a term of years, or for the lifetime of the homeowner. If the homeowner decides to sell the home, the loan becomes due and payable immediately. The loan also becomes payable on the death of the survivor of a home-owning couple. The typical reverse mortgage yields payments of under $8,000 a year, which is certainly not enough to pay for nursing home care, but may be enough to assist in paying for home care. ”Tenure plan” FHA-insured mortgages provide a fixed annuity for the life of the homeowner, as long as the purchaser remains in the home; the annuity ends if he moves away. “Term plan” mortgages offer a fixed annuity for a term of years. Funds are not made available immediately under the “line of credit plan,” but funds will be made available on request, once eligibility has been established. The other two plans combine various features of these three plans.
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The percentage of the value of the home that can be borrowed under a FHA-approved plan depends on the homeowner’s age. The older he is, the larger the percentage that can be borrowed. The percentage increases rather than decreases with age because the older the person, the shorter the life expectancy and the shorter the time horizon over which the lender extends credit. The maximum size of the loan is set regionally, and ranges from $115,200 to $208,800 for single family homes. Housing And Care Alternatives Access to appropriate, high-quality care is an essential part of a senior’s plan. Care is available in a confusing variety of settings, by a wide range of providers, and often at a wide range of prices and payment sources. Some of the alternatives involve substantial investments of money. Many care settings voluntarily provide, or are legally obligated to provide, voluminous financial disclosures. The planning team can provide tremendous benefit to elderly clients and their families by assessing and explaining these disclosure documents, and by offering an objective determination of the comparative financial, tax, Medicaid, and estate planning implications involved in making a selection. The choice has immense implications. Some financial decisions are hard to reverse for several reasons: refunds are unavailable; the care provider has either engaged in deliberate fraud, or has failed financially despite good intentions; or, there simply are no suitable alternatives for the older person’s changed needs. Furthermore, the concept of “transfer trauma” is well recognized in the social sciences. The mere act of moving from one residence or nursing home to another can be risky, or even fatal, for a frail elderly person -- even if, objectively speaking, the quality of care is better in the second setting. The more confused
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the elder is, the more likely that transfer trauma will occur. Even for a strong, healthy elderly person, making multiple moves is not only inconvenient, it is also expensive. Eventually estates under $1 million will generally be exempt from estate taxation. However, the full $1 million exemption is not scheduled to phase in until 2006. (Some members of Congress advocate a faster schedule, so the exemption may be accelerated if they get enough votes to prevail.) Between now and then, some of your clients will have moderate estates that are at risk of estate taxation absent effective planning steps. A slightly more exotic variation to be considered involves providing for present and future care needs by using funds (e.g., from investments, a lump-sum distribution from a pension plan, or the sale of the family home) to purchase entry into a continuing care retirement community (or “CCRC,” see below) in which the resident does not receive an equity interest in the residential unit. In that case, future care is provided for irrespective of the client’s medical condition (which might make it impossible to qualify for long-term care insurance, “LTCI”), and without the limitations of Medicaid planning. Furthermore, funds that could trigger estate taxation are removed from the estate. (Purchasing a unit that comes with an equity interest will not accomplish this because the estate will include the value of the unit, which may appreciate over time, thus making the problem worse rather than better.) The Continuum of Care Our society recognizes that “one size fits all” works better for t-shirts than for elder care. The concept of the continuum of care is best described as a series of services that can be combined in many ways to suit differing needs. Usually, a person enters the continuum of care with a small need for services, but over time
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the individual’s need for services will increase and ultimately, it may be necessary to provide care in a more specialized, intensive medical setting. The base of the continuum of care pyramid is care in the home and in the community. Services can be rendered at home by the few physicians who make house calls, professional nurses, lower-skilled home health aides who provide personal care, and by homemakers who provide non-medical services such as cooking and cleaning. In this context, personal care means vital services that do not require professional training (e.g., feeding a person who cannot eat independently, bathing a person with limited mobility, helping a person dress, and pushing a person’s wheelchair). Home delivery of meals is an important service that can make the difference between continued independent living and the need for institutionalization. Although it is possible to purchase a LTCI policy that pays benefits only for institutional care, most insureds choose a policy that combines institutional and home care benefits. Services can be rendered outside the home, but within the community. For instance, senior centers provide companionship, and perhaps meals and social services. Adult day care centers usually serve a somewhat more impaired population. They may also provide screening and other health services, or specialized services for demented persons. If remaining at home is no longer desirable or feasible, there are many kinds of specialized housing for the elderly. Some of them, such as retirement communities, are oriented toward leisure and recreation. Other facilities target the needs of individuals for whom a medical setting is inappropriate (and excessively expensive), but who cannot live entirely independently either. These settings provide some services, such as congregate meals,
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transportation, or assistance with taking prescribed medications, but do not offer nursing care or medical services. The life-care community, or Continuing Care Retirement Community (CCRC), attempts to make the full continuum of care available. At first, new residents live in conventional housing units and have access to social and recreational activities. However, nursing care is also available on-site and, if necessary, residents can move into assisted living or nursing home units within the same complex (or nearby, subject to transfer agreements). There are also several kinds of facilities that are operated and licensed as health care, rather than housing facilities, including Skilled Nursing Facilities (SNFs) qualifying for Medicare reimbursement, and facilities with a custodial orientation. Medicaid refers to its participating nursing homes as “nursing facilities.” Some questions for analyzing any potential housing/care situation include:
 • Does the facility consider itself residential, medical, or both? • Is the facility required to have a state license? If so, what kind of license? What
 are the licensing requirements, and is the facility in good standing with regulators?
 • Is the facility subject to financial disclosure requirements? CCRCs, for instance, must provide prospectuses to potential entrants.
 • Are there minimum requirements for entering the facility? An individual cannot simply reserve a bed at a nursing home, even if he or she wants to -- instead, an individual has to suffer at least a minimum level of disability, as measured by a standard assessment process.
 • Is there a maximum level of disability that the facility can handle (in practical terms), or is allowed to handle (in legal terms)? Typically, Assisted Living Facilities (ALFs) laws allow a facility to have only residents who are healthy enough to leave by themselves in a fire or other emergency.
 • Is there a requirement for a deposit or other lump-sum payment prior to entry? If so, how much is it, what is its tax status, and under what circumstances are refunds available?
 • Do community residents receive an equity interest in their unit?
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• Does residence at the facility, or care provided by the facility, qualify for reimbursement from Medicare, Medicaid, and/or the potential resident’s own LTCI policy?
 • Older persons’ abilities -- or, more accurately, disabilities -- are often measured on the basis of ADLs (Activities of Daily Living) and IADLs (Instrumental Activities of Daily Living). ADLs are bedrock capabilities, such as being able to move from bed to chair, being able to remain continent, to use the toilet, and to dress or bath oneself. IADLs are socially significant activities with a lesser physical component (for instance the ability to manage money, shop, or use a telephone).
 • Senior citizens can suffer problems with physical illness, cognitive deterioration, or both. Frustratingly, a person whose cognitive disability is so severe that he or she might endanger himself or others may nevertheless be in good shape physically -- perhaps strong enough to harm a nurse or aide if he becomes agitated. The problem is that an Alzheimer’s patient (or other cognitively disabled person) may unpredictably do any of the following: wander and be unable to find the way home; leave water running until it causes a flood; ingest household chemicals, thinking they are food; cause a fire by leaving an empty pot on a stove burner; or create many other dangerous situations.
 Home Care There are two important basic questions in setting up a home care plan. First, does the senior citizen want to stay home? Second, if so (which is usually the case), how realistic is this desire? “Home” is a very emotive word, and most people have a strong desire, and even a willingness to make sacrifices, in order to remain in their home and in the community in which they are accustomed to living. Depending on the older person’s needs, wishes, family situation, financial situation, insurance coverage, and eligibility for insurance and government benefits, home care can be a small-scale, informal process or a full-scale deployment of resources from many directions. Home care has its own continuum, from a little bit of help from family and friends to the equivalent of nursing home care provided at home by skilled professionals with assistance from para-professionals.
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Home care usually involves two components: (1) the health and personal care of the older person; and (2) the housekeeping and home maintenance tasks. The distinction is important because it determines which health care professional can perform these services, their eligibility for reimbursement, and their income tax status. For example, a professional nurse might make periodic visits to the elder to assess his health status and to perform skilled services (such as wound care and giving injections). A physical therapist might visit to help a stroke patient regain mobility. These professional visits could be supplemented by less-skilled personal services, such as bathing the elder, giving him a shampoo, seeing that he takes prescribed medications, or feeding him if he is immobile. Under appropriate circumstances, a person who qualifies for Medicare home care can get some household services performed by a home health attendant, but household services are not covered unless they are needed in conjunction with skilled professional and personal services. Home care, like penicillin, is a valuable remedy but not a panacea, and it is not without risks. Home care works well when it promotes the happiness of a person who does not want to leave a beloved home, but does not work when a person is trapped in a dilapidated, unsafe home in a dangerous neighborhood. It is difficult to supervise what goes on in home care. In the best case, a skillful, compassionate worker not only does hands-on care, but also recognizes when medical assistance is needed. In the worst case, a poorly trained worker fails to recognize emergencies (or even inadvertently creates them by making mistakes), shows up for work late (or inconsistently), neglects the elderly person, or even steals from or abuses the elderly person.
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A frequent assertion is that home care is an economical alternative to institutionalization. This is true only if the person’s home care needs are fairly light -- imagine the cost of employing several full-time workers or even the three shifts of workers needed for around-the-clock care of a demented or very physically debilitated person. Sometimes institutionalization actually saves money because of economies of scale, and because the cost of the institution replaces both health care costs and ordinary living costs such as rent and food. That does not make home care either good or bad, only a tool that works in some situations and not in others. Community Alternatives A wide range of services and care settings exist at the lower end of the continuum of care, coping with elderly people who are at risk if they live entirely alone, but who do not require a full-scale medical setting. This is a hard sector to quantify or even describe because there are many alternatives, and not all of them are subject to state licensure or any kind of regulation. Possibilities include:
 • Home-sharing -- where a more able-bodied person moves in and provides companionship and perhaps some assistance with chores;
 • Adult foster care -- where an impaired adult becomes a paying “boarder” in a household, which may also have a small number of other foster residents; the “hosts” may be reimbursed by state programs in some circumstances;
 • Group homes -- homes for several physically or mentally disabled persons, under the supervision of one or more paid staff members;
 • Adult homes, domicilliary homes, personal care homes, rest homes -- names for various kinds of residences (which may or may not require state licensure or qualification for reimbursement) providing some degree of supervision and services to persons who are basically capable of self-care with some help.
 Often, these facilities operate with little or no state supervision; thus, they offer little protection for residents. There have been some reported scandals (e.g., financial improprieties, or physical abuse of vulnerable residents). Many residents of these facilities get SSI (federal and state Supplemental Security Income) and/or other forms of disability benefits. A federal law called the Keys Amendment (an amendment to the Social Security Act) requires the states to create and enforce standards for housing operations where a significant number of SSI recipients live. (The standards are supposed to deal with admissions, residents’ rights, sanitation, safety, etc.)
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Even elderly tenants in conventional apartments may have some special entitlements -- check to see if they are entitled to rent rebates, homestead tax rebates, protection against excessive rent increases and eviction, or entitlement to remain as tenants without purchasing their apartments if the building becomes a co-op or condominium. Assisted Living Facilities There are many seniors who would be at risk if they lived entirely alone, without supportive services or assistance with basic activities such as mobility and continence -- yet they do not need, or want, to pay for full-scale nursing care either (even if they could be admitted to a facility). Furthermore, the more pleasant and home-like a setting is (and the less restrictive and “institutional” it is), the more attractive it will be to potential residents. That is the rationale for the development of Assisted Living Facilities (ALFs). These are predominantly developed by religious organizations or the private sector (especially by hotel chains). The assisted living philosophy calls for promotion of autonomy, and catering (where possible) to residents’ preferences.
 Most ALF residents pay privately (out-of-pocket) for their stay at the facility. However, according to the American Public Welfare Association, it is possible to get Medicaid coverage of an ALF stay in 22 states. In 12 of those states, the application should be made under the state’s “home and community-based waiver,” an arrangement between the state and the Health Care Financing Administration (HCFA) under which HCFA will allow the state to by-pass some requirements that would otherwise apply. In the other 10 states, the program might be called “domiciliary care,” “supported living,” or “adult congregate living facility.” An experienced elder law attorney should be able to direct the client toward the correct program.
 Although the first generations of LTCI policies sold do not cover assisted living, viewing it as a form of housing (i.e., a personal expense) rather than as a form of medical treatment, some later policies cover assisted living under the heading of “innovative benefits.” An increasing number of insurers have realized that it makes more sense to pay a smaller amount for ALF costs, promoting the happiness of the insured person, than to make expensive institutionalization the only route to insurance reimbursement.
 The prospective resident will sign a contract prior to moving to an ALF. There is no government-prescribed or industry-standard ALF
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contract, so careful review by the planning team is especially important. An optimum contract would cover items such as:
 • what services the facility offers; • the extent and degree of available services; • which services are covered under the basic fee; • the optional services available, and the extra charges for those services; • the number of staff, and the qualifications for the staff; • staff coverage at night and on weekends; • the facilities available for coping with medical emergencies and for transferring
 residents to hospitals; and • refund provisions.
 However, in practice, contracts often fail to cover important issues, and may even require the potential resident to relieve the facility of liability (e.g., if a person decides to remain in the facility despite experiencing deterioration in his or her physical condition). In August 1996, the Assisted Living Quality Coalition published a paper titled “Assisted Living Quality Initiative: Building a Structure That Promotes Quality.” The coalition’s recommendations include:
 • choosing a facility that accepts and adheres to guidelines issued by the National Assisted Living Quality Organization (an independent industry association);
 • insurers and other third-party payors should support quality by providing reimbursement for private rooms for all ALF residents who want them;
 • building codes should be reformed so that ALFs can conform to the codes and provide safety in emergencies without “breaking the bank”;
 • residents, their families, and advocates should be included on each facility’s internal quality assessment team; and
 • facilities should create a database of quality indicators (such as improvement, or at least non-deterioration, in the functional status of residents), so that facilities can be compared and a facility’s performance over time can be assessed.
 Continuing Care Retirement Communities The terms “life care community” and “continuing care retirement community” (CCRC) are broadly similar, although some state statutes use one term rather than the other; there may also be technical differences in the way the two terms are applied. Nevertheless, the basic theory is that a developer constructs a community containing residential units, community and recreational facilities, and varying levels of medical care, up to skilled nursing. Most people who move
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to the community are fairly healthy when they arrive, and so they will move to residential units and take advantage of the recreational opportunities. Over time, they may need home care that will be administered within their units, or they may have to move to the facility’s nursing unit. CCRCs use a team approach in identifying residents’ needs and keeping them healthy and functional as long as possible (e.g., by monitoring arthritis, high blood pressure, and other chronic conditions). According to the GAO, this approach is effective in maintaining residents’ health, but it is not necessarily effective in reducing overall health costs. According to the GAO, approximately 350,000 people lived in about 1,200 CCRCs as of the beginning of 1997. (The American Seniors Housing Association, a trade association for CCRCs, has a much higher estimate -- about 2,700 facilities nationwide.) The average CCRC had about 300 residents, most of them living independently in housing units. The GAO visited 11 CCRCs, finding that entry fees ranged from $34,000 (studio apartment) to $439,600 (two-bedroom home). In addition to the entry fee, single people and couples had to pay monthly charges of $1,383 and $4,267, respectively. Factors to consider in assessing the CCRC include:
 • the sponsor’s track record; • the financial history of the project, and projections for the future; • whether the actuarial assumptions about residents’ longevity and care needs are
 reasonable; • what happens to residents who need a nursing-home level of care when all the
 nursing home beds are full; • the conditions for canceling the contract and getting a refund (e.g., whether the
 refund may be deferred until someone else buys the unit); • when, and how often, housekeeping and laundry services are provided; and • the extent to which the sponsor can raise fees, or cut back on services, if it runs
 into financial trouble.
 Determine whether your state publishes an official state consumer guide to CCRCs. These guides can be an excellent resource for potential residents and their families (and a convenient source of information about where to reach regulators to file a complaint). Nursing Homes
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Too many caregivers think they have only two (or perhaps three) alternatives to consider:
 1. do nothing; 2. maybe “have Mom move in with us”; or 3. “put Mom in a nursing home.”
 Nursing home placement is often seen by elders, and perceived by caregivers, as an act of hostility and abandonment. Certainly, inappropriate institutionalization is bad for everyone -- bad for elders who feel imprisoned, bad for the institutions that care for residents who really do not belong there, and bad for Medicaid, insurance companies, and out-of-pocket payors who pay for a higher level of care than is required. Senior citizens and caregivers who have access to a qualified planning team should have a greater degree of insight into the continuum of care, and should be able to understand the resources available in the senior citizens’ community. However, not all institutionalization is inappropriate. Sometimes the senior citizen has such intensive health care needs that a medical setting is required. Furthermore, especially in rural areas, it might be theoretically possible to put together a plan of home care and community services, but the plan might not work as a practical matter because there are not enough agencies and workers in the area, or because the distances to be covered are too great. Another common reason for moving to a nursing home is a change in the availability of care from family members. The death of a caregiver spouse (particularly the wife) may make it impossible for the survivor to remain at home any longer. A child or in-law who formerly provided care may move away, get a new job or a more demanding job, have to care for a spouse, or assume increased child care responsibilities -- once again, making it necessary for the elder to be placed in a nursing home. In these circumstances, it must be understood that a nursing home is the best choice for care, and the focus will then be to pick the best available facility. Placing a parent in a nursing home is, in some respects, like enrolling a child in his or her first-choice of colleges -- an individual needs a rational plan for paying for it all, but money is not the only factor. Whereas college admission revolves around factors such as GPAs, SAT scores, and extracurricular activities, nursing home admission depends on “assessment” -- a standardized test used to determine the elder’s degree of physical and cognitive disability, and the areas in which assistance will be required. As a general rule, unless the
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assessment score is higher than the cut-off level (i.e., unless the applicant is seriously ill), nursing home admission cannot occur. Factors in Choosing a Nursing Home An individual who has already qualified for Medicaid and who needs to enter a nursing home is given no choice in picking a nursing home. That person must enter the first Medicaid-certified nursing home within a certain geographic radius of the home or hospital that has an available Medicaid bed. (Nursing homes are allowed to, and generally do, have separate waiting lists for private-pay and Medicaid patients.) In contrast, a private-pay patient can select any nursing home that he or she wishes. However, since high-quality nursing care is always in demand, the best facilities may have a long waiting list, and it may be impossible to enter the preferred home at the time that institutionalization is required. To a certain extent, it is possible to plan and reserve a bed in advance, but it is impossible to predict when a stroke, heart attack, or hip fracture will occur, or when it will become evident that a person is cognitively impaired, and not just mildly forgetful. If a subsequent Medicaid application is contemplated, it makes sense to choose a facility that participates in Medicaid. The federal laws regulating nursing homes make it unlawful to evict a resident merely because the payment method changes from private-pay to Medicaid. Federal legislation signed in March, 1999 also protects Medicaid residents from being evicted after a nursing home terminates its participation in the Medicaid system. “Private-pay” contracts are also unlawful -- the facility is not allowed to require new residents to agree not to apply for Medicaid, or not to apply for a certain period of time. A person who satisfies the Medicaid requirements has a legal right to get those benefits and, therefore, the right to apply for those benefits, even if the facility’s financial interest is better served by the patient paying privately for a longer period of time. Nursing homes are not allowed to impose a contractual requirement that the residents’ relatives make donations to the facility, or use their own funds to guarantee that the resident’s bills will be paid. (However, if the resident’s son or daughter has access to the resident’s funds in a joint checking account, or has been named as trustee, attorney-in-fact, or guardian, then it is entirely appropriate for the son or daughter to use the resident’s money to pay for the care.) Reviewing the Nursing Home Contract
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The contract should spell out which services are included in the basic price, and which services are optional “extras” provided at additional cost. (Nursing home residents and their relatives are often shocked to discover that although they pay substantial amounts of money for nursing care, some very simple items and services are not provided.) The contract should reflect compliance with applicable state and federal laws, and should not include any invalid provisions. For instance, it is unlawful to require residents’ relatives to guarantee payment, or to require residents to refrain from applying for Medicaid.
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