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Defendants Utah Governor R. Gary Herbert and Utah Lieutenant
Governor Spencer J.

Cox (Utah), through undersigned counsel of record, oppose
Plaintiffs Amended Motion for

Preliminary Injunctive Relief.1 Plaintiff Utah Republican Party
(the Party) is an

unincorporated association established under Title 20A of the
Utah Code. It is a registered

political party, as defined by Utah election law predating 2015.
Intervenor-Plaintiff

Constitutional Party of Utah is a registered political party of
Utah and part of the National

Constitution Party. The Party has moved for a preliminary
injunction stay[ing] the enforcement

and/or implementation of Senate Bill 54 (SB54).2 SB54 was signed
into law on March 10,

2014, and is now part of the Utah Election Code. For the reasons
articulated below, the Party

has failed to establish that they are entitled to preliminary
injunctive relief, and this Court should

deny the Motion.

INTRODUCTION

This case involves the basic issue of whether Utah may use its
legitimate and

constitutionally sanctioned police powers to regulate the manner
in which Utah elections

proceed. SB was duly passed the Utah Legislature, which
represents the will of the citizens of

Utah, and is designed to improve civic involvement,
participation, and interest in political

matters. When all is said and done, the broad question for the
Court is: Is it constitutional for the

Peoples representatives to tailor the manner in which elections
are carried out in order to try to

provide more choice for how parties may place candidates on the
ballot. The manner in which

SB54 achieved its worthy objectives is carefully circumscribed
to allow political parties to

1 (Doc. 13.)

2 (Pl.s Mot. (doc. 13) at i.).
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remain unaffiliated with other citizens, and guarantee that only
members of its party participate

in the candidate selection process Because the statute does not
interfere with the parties free

speech or free association rights, the answer to the question is
yes.

The Party is not likely to succeed on the merits on their First
Amendment speech or

association claims. Regarding the Partys alleged speech rights,
case law is clear that the Party

has no First Amendment right to speak on a ballot. Regarding the
Partys association rights,

SB54 does not impose a severe burden because election law
principles.3

Similarly the Party cannot prove irreparable harm. The Party
asks the court to assume,

rather than presume, irreparable harm, a standard not borne out
by Tenth Circuit case law. And

the facts to date show that the Party in fact would not be
irreparably harmed if SB54 were

implemented, even during the pendency of the lawsuit.

Finally, the balance of the equities and public policy oppose
the entry of a preliminary

injunction.

Accordingly, the Partys motion should be denied.

RELEVANT STATUTORY AND FACTUAL BACKGROUND

A. The Statute at Issue and Its Provisions

1. SB54, enacted in the 2014 General Session, modified the Utah
Election Code as it relates

to the nomination of candidates, primary and general elections,
and ballots.4 The sections of the

3 Utah incorporates by reference its arguments made in the State
Defendants Motion for Partial

Judgment on the Pleadings and Memorandum of Law in Support (doc.
64) regarding the Partys trademark claim, and for those reasons,
urges the Court to deny the Partys preliminary injunction as to
that claim. 4 See S.B. 54, 2014 Gen. Sess., (amending portions of
Utah Code tit.20A, chs., 1, 5, 6, 9, and

enacting portions of Utah Code tit. 20A chs. 1, 9.) A copy of
the session law is attached as

Exhibit 1 to the Republican Partys Amended Motion for
PreliminaryInjunction (doc. 13-1).
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Utah Code that are affected by SB54 are: 20A-1-102, 20A-1-501,
20A-5-101, 20A-6-301

through 305, 20A-9-101m 20A-9-202, 20A-9-403, and 20A-9-701.

2. The provisions of SB 54 retained Utahs caucus and convention
system and

supplemented the process for selecting political nominees by
allowing a candidate to be

nominated to the primary ballot when they meet threshold
requirements for voter support.

3. SB 54 allows for two types of political parties, Registered
Political Parties (RPP) and

Qualified Political Parties (QPP). 5

4. Utah law before the enactment of SB54 did not directly
address whether candidates for

office who want to be on the primary ballot or become candidates
for office of a political party

must be members of that political party.

5. However, the Lieutenant Governors implementation of SB54 did
not contemplate or

allow for a non-party member to be a candidate and on a primary
ballot for a political party, and

this limitation in favor of political party affiliation is
present whether a party is a QPP or RPP.

6. Senate Bill 207 (SB 207) was signed into law on March 27,
2015. SB 207 was in the

2015 General Session and further modified Utahs Election
Code.

7. SB 207 provides that [b]efore filing a declaration of
candidacy for election to any office,

a person shall state:

(i) the registered political party of which that person is a
member;

(ii) or that the person is not a member of a registered
political party.

SB 207 further provides that an individual may not:

5 See Exh. 6, for a flowchart visual of the statutory provisions
addressed here.
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(iii) filed a declaration of candidacy for a registered
political party of which the

individual is not a member, except to the extent that the
registered political party

permits otherwise in the registered political partys
bylaws.6

8. Accordingly, Utahs Election Code allows that each party to
govern whether candidates

running in party primaries must be members of the party.

9. Prior to SB 54, political parties could designate who could
vote in their primary.

However, any unaffiliated voter could affiliate with a party by
signing a voter registration form

and would then be entitled to vote in that partys primary.7

10. That individual could then immediately thereafter
unaffiliate from the party, and go back

to being an unaffiliated voter.8

Registered Political Parties

11. A RPP is an organization of voters that: participated in the
last regular general election

and in at least one of the last two regular general elections,
polled a total vote for any of its

candidates for any office equal to 2% or more of the total votes
cast for all candidates for the

United States House of Representatives in the same regular
general election; or has complied

with the petition and organizing procedures of Utah Code title
20A, chapter8.9

12. To qualify to nominate candidates for an upcoming election,
an RPP must comply with

Utah Code Section 20-9-403. This means an RPP must declare is
intent to participate in the next

primary election, or declare that the party chooses not to have
candidates on the ballot at the next

6 Senate Bill 54 (2014) Frequently Asked Questions, (doc. 65
p.3.).

7 Utah Code 20A-2-107.

8 Utah Code 20A-2-107.5.

9 Utah Code 20A-8-101(4).
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general election.10

This is done by filing a statement with the Lt. Governor no
later than 5pm on

November 15 of the preceding odd-numbered year if they are a
continuing party.

13. If an RPP chooses to participate in the election nomination
process, it must also identify

one or more registered parties whose members may vote for its
candidates and whether or not

unaffiliated voters may vote for their candidates.11

14. Under SB 54, a candidate for elective office may choose to
run for office by

demonstrating they have a reasonable amount of party voters
support by completing a

nomination petition process and obtaining certification.12

(Doc. 13-1 at lines 1172-1226, 1267-

1334.)

15. For RPPs who choose not to qualify as QPPs, the
qualification for candidacy of the party

leaders preferred candidates remain the same. The RPP candidate
must complete the petition

process and obtain certification. However, a candidate running
for an RPPs nomination must be

a member of the registered political party to appear as the
candidate in the primary election.

Registered political parties only have one track for appearing
on the primary ballot, and that is

through a signature nomination petition process. Utah Code
20A-9-403(3). This position is

reiterated in the guidance given by the Office of Lieutenant
Governor.13

Qualified Political Parties

16. A QPP is a registered political party that: a) allows voters
who have not registered with a

political party (unaffiliated) to vote for their partys
candidates in a primary election; b)

permits a delegate of its party to vote on a candidate
nomination in the partys convention

10

Utah Code 20A-9-403(2)(a). 11

Utah Code 20A-9-403(1)(d)(ii). 12

Utah Code 20A-9-403(3)(b)-(4)(a)(i); Utah Code 20A-9-405. 13

Senate Bill 54 (2014) Frequently Asked Questions, (doc. 65
p.3.).
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remotely, or provides a procedure for designating an alternative
delegate; c) does not hold the

partys convention before April 1 of an even year; and d) permits
members of its own party to

seek nomination by either the partys convention process, or by
collecting signatures.14

17. Under the QPP provisions there are two tracks for a person
to become a candidate for

placement on the primary ballotthe convention nomination track
and the signature gathering

nomination track. Under both of those tracks the statute limits
candidates to members of the

party.15

18. On the convention nomination track, the statute provides
that the section sets forth the

requirements for a member of a qualified political party who is
seeking the nomination of a

qualified political party.16 The remaining provisions of that
section refer only to a member of

a qualified political party.

19. The signature gathering nomination track for the QPP, is
similarly limited to members of

the party. The statute provides that the section set forth the
requirements for a member of a

qualified political party who is seeking nomination of the
qualified political party under that

signature gathering track.17

Again, as with a convention track, the provision goes on to only
talk

about a member of a qualified political party who may be a
candidate.18

Main Statutory Provisions Regarding Affiliation

20. A RPP has a choice as to whether it wants to participate in
the primary election process

and have its candidates on the general election ballot showing
their affiliation with the party.

14

Utah Code 20A-9-101(12)(a)-(d). 15

Utah Code 20A-9-201(1), 407(1), -408(1). 16

Utah Code 20A-9-407. 17

Utah Code 20A-9-408(1). 18

Id.
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The Utah Election Code thus allows the RPP to decide whether it
wants to have names of its

candidates for elective office featured with party affiliation
on the ballot, indicating that the

registered political party views the candidates as their
candidates. Utah Code 20A-9-

403(1)(b) (emphasis added).

21. Regarding primary elections, SB54 provides that a
participating RPP determines who

may vote for the registered political parties candidates, again
indicating that the candidates on

the ballot are the parties candidates.19 Consequently, the
statutory provisions provide that the

candidates are the partys candidate, indicating membership or at
least qualification to be the

partys candidate.20

22. The statutory provisions also reference the issue from the
candidates perspective. The

statute provides, in pertinent part, that candidates ...
receiving the highest number of votes cast

for each office at the regular primary election are nominated by
their registered political party for

that office.21 The statute requires that the candidate be
nominated by [his or her] registered

political party, i.e. that the candidate is a member of or
belongs to the party, so that the party is

the candidates party.22

23. SB54 and SB 207 read together indicate that, from the partys
perspective, the candidate

is of or from the registered political party and, from the
perspective of the candidate, that the

party is the candidates political party. Thus, although the
provisions for a registered political

party do not explicitly state as do the provisions for a
qualified political party, candidates of a

registered political party are limited to members of the
registered political party.

19

Utah Code 20A-9-403(2)(a)(ii). 20

Id. 21

Utah Code 20A-9-403(5)(a) 22

Id.
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24. Each election officer shall ensure that:(a) each person
nominated by any registered

political party under Subsection 20A-9-202(4) or Subsection
20A-9-403(5), and no other person,

is placed on the ballot: (i) under the registered political
party's name and emblem, if any; or (ii)

under the title of the registered political party as designated
by them in their certificates of

nomination or petition, or, if none is designated, then under
some suitable title; (b) the names of

all unaffiliated candidates that qualify as required in Title
20A, Chapter 9, Part 5, Candidates not

Affiliated with a Party, are placed on the ballot (
20A-6-301(2)) (doc 13-1 at lines 555-564).

B. Facts Related to the Partys Constitutional Claims

25. Republican Party Chairman Mr. James Evans stated that the
Party could adjust its

schedule to earlier dates to decide how the Party would respond
to and implement provisions of

the statute, thereby making the timing issues identified by the
Party moot.23

26. The Partys Constitution further provides that counties must
follow the dictates of the

Partys Constitution with respect to modifications of local
bylaws.24

27. Most of the actions required by the statute of the Office of
the Lieutenant Governor are

largely ministerial. The county parties and Officer of the
Lieutenant Governor have no

involvement with certifying candidates for the ballot except for
the new requirement that the

county party submit officers names and contact
information.25

28. Also any certification requirement is met if the information
or certification is signed by

the liaison, indicating that the certification trumps any
internal party requirements. Since the

23

Evans depo, p. 144, l. 19 to p. 146, l. 1-3. 24

Republican Party of Utah Const., Art. VII. (doc. 13-3, p. 31).
25

Indeed all communication from a party to the Office of the
Lieutenant Governor or county

clerk is required to go through the one liaison designated by
the state party, Utah Code 20A-8-

402(1), including any certification by the party, 20A-8-403.
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Party controls the state liaison position, it is the Party, not
the Office of the Lieutenant Governor

or county clerk, who is designated by the Party.26

29. The Party may not expel any member. Anyone who registers to
vote with an affiliation to

the Republican Party is a member of the Party and entitled to
vote and participate in Republican

elections and meetings.27

30. According to Mr. Evans there is no litmus test or required
belief or position in order to

be a Republican.28

31. Mr. Evans further indicated that the only penalty or
sanction for not filling out the

candidate statement regarding fealty to the platform was that
the delegates (and one may infer

potentially the voters) would be informed of the lack of filing,
but such a deficit did not exclude

keeping a Republican from being a candidate.29

32. Similarly, Mr. Evans could recall no instance of any
Republican delegate being removed

from a caucus meeting was not started with a prayer, pledge of
allegiance, or the reading of the

platform.30

STANDARD OF REVIEW

It is well settled that a preliminary injunction is an
extraordinary remedy, and that it

should not be issued unless the movants right to relief is clear
and unequivocal.31 Before a

26

Utah Code 20A-8-403. 27

Evans dep. p. 152, l. 20-25 to p. 154, l. 4-6. 28

Evans dep., p. 37, l. 23-25 to p. 38, l. 1-25. 29

Evans dep. p. 53, l. 22-25 to p. 54, l. 1-5; p. 100, l.13-18.
30

Evans, dep., p. 152, l. 20-25 to p. 154, l. 4-6. 31

Heideman v. South Salt Lake City, 348 F3d 1182, 1188 (10th Cir.
2003) (affirming denial of

motion for preliminary injunction brought by nude dancing
artists on First Amendment free

expression challenge to city ordinance requiring g-strings and
pasties) (quoting Kikumura v.

Hurley, 242 F.3d 950, 955 (10th Cir. 2001)).
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preliminary injunction may be entered, pursuant to Federal Rule
of Civil Procedure 65, the

moving party must establish that:

(1) [the movant] will suffer irreparable injury unless the
injunction issue; (2) the threatened injury . . . outweighs
whatever damage the proposed injunction may cause the opposing
party; (3) the injunction, if issued,

would not be adverse to the public interest; and (4) there is a
substantial

likelihood [of the moving partys success] on the merits.32
[W]here . . . a preliminary injunction seeks to stay governmental
action taken in the public

interest pursuant to a statutory or regulatory scheme no
arguably lesser standards for the

issuance of a preliminary injunction are applicable. Id.33

In this case, therefore, the Party must

meet its burden of showing that each of the four required
elements necessary for a

preliminary injunction to issue weight clearly and unequivocally
in their favor.34

The Party

cannot meet this burden, and the Court should deny its request
for preliminary injunctive

relief.

The Party has argued that a relaxed standard should apply due to
the nature of the

Partys claims and its assumption that the equities portions of
the preliminary injunction

analysis entitle it to a relaxed standard on the merits. Based
on the clear Tenth Circuit

authorities above, the Court should decline the Partys
suggestion. As discussed specifically in

Utahs treatment of the irreparable injury factor, the Party
additionally has not made a showing

that entitles it to the relaxed standard. As such, this Court
must determine whether the Party

has met its showing clearly and unequivocally on each
factor.

32

Heideman, 348 F.3d at 1188 (quoting Resolution Trust Corp. v.
Cruce, 972 F.2d 1195, 1198

(10th Cir. 1992)). 33

Id. (emphasis added) (quoting Sweeney v. Bane, 996 F.2d 1384,
1388 (2d Cir. 1993)). 34

Id.; accord Kikumura, 242 F.3d at 955.
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ARGUMENT

SB54 is constitutional. The Party is not likely to succeed on
the merits that SB54 is

violative of the Partys speech or association rights. And SB54
does not subject the Party to an

unconstitutional choice. Furthermore, there is no irreparable
harm if SB54 is not allowed to be

enjoinedthe Partys representative admitted as much in his
deposition. The balance of equities

and the public interest opposes the Partys injunction.

I. LIKELIHOOD OF SUCCESS ON THE MERITS

The Party is not substantially likely to succeed on the merits
of their constitutional

challenge to SB54. The Party disclaims any facial challenge and
maintains its suit against SB4

as-applied, and the Court should consider the relevant standards
when reviewing the Parts likely

success, because as-applied challenges come with their own
evidentiary burdens. As detailed

below, with respect to evidence, in conducting the analysis, the
Court should ignore the Partys

repeated, and unnecessary, recitation of legislative history,
but should give considerable weight

to Utahs constitutional right to conduct elections.

With the correct framework in place, it is clear that the Partys
challenges are not likely

to succeed. The Party does not have a First Amendment speech
right on the ballot. Therefore,

the Partys speech claims dissolve. The Partys association rights
are not unconstitutionally

infringed by SB54. The Party cannot clearly and unequivocally
prove likelihood of success on

the merits.

A. The Party Presents an As-Applied Challenge.

Though the Party insists that its challenge is an as-applied
challenge and we take them at
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their word SB54.35

While [a] facial challenge considers the restriction's
application to all

conceivable parties, an as-applied challenge tests the
application of that restriction to the

facts of a plaintiff's concrete case.36 In Washington State
Grange, the Court noted that had the

plaintiff in that facial challenge to Washingtons modified
blanket primary system brought an

as-applied challenge instead, factual issues such as alleged
voter confusion, the plaintiff would

have to develop an evidentiary record against which to assess
their assertions that voters will

be confused.37 As such, for each of the alleged factually based
issues, the Party bears the

burden of production or it has not demonstrated a likelihood of
success on the merits.

B. The Partys Repeated Citations to Legislative History Should
Be Disregarded.

At the outset it is useful to determine exactly what is at issue
and what is not, both

factually and legally: The constitutionality of SB54 is at
issue; any legislative history is not.

The Party spends much of its time asserting that SB54 was
designed was enacted to impose on

the Party a regimen of election law rules that substitutes the
judgment of the state for the

judgment of the Party in how it should select candidates.38 But
the Partys speculation and

argument regarding what Utah politicians, lobbyist or citizens
said, may or may not have said,

thought or may have thought, about SB54 is irrelevant to the
analysis of the laws

constitutionality is only relevant if SB54 has ambiguous
language. The Party has not argued that

35

Compl. 110. 36

Colo. Right To Life Comm. v. Coffman, 498 F.3d 1137, 1146 (10th
Cir. 2007). 37

Wash. State Grange v. Wash. State Republican Party, 552 U.S.442,
455 (2008) (citing and

adopting Timmonsv. Twin Cities Area New Party, 520 U.S. 351,
37576 (Stevens J., dissenting) (reasoning that judgments based on
imaginative theoretical sources of voter confusion and entirely
hypothetical outcomes should be rejected)). 38

(Pl.s Mot. (doc. 13) at ii.); (Pl.s Supp. Brief in Support of
Mot. for Prelim. Inj. (doc. 65) at 68.) This line of argumentation
is the reddest of herrings. As more fully described below, the

relevant constitutional inquiry is related to what the statute
does, not in what lawmakers or others

might have thought of it, before or after its passage.
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the statute is ambiguous, and the meaning of the statute can be
determined by reading is its plain

text, which is facially neutral and generally applicable to all
political parties in Utah. The Party

cannot credibly maintain otherwise.

The Supreme Court long ago made clear: The law as passed is the
will of the majority

of both houses, and the only mode in which that will is spoken
is in the act itself. . . .39 The

Court has also been equally and consistently clear about the
fact that statements by legislators,

let alone by proponents of bills, do not have the force of law,
for the Constitution is quite

explicit about the procedure that Congress must follow in
legislating.40 For this reason, the

Supreme Court has been insistent in focusing on the language of
the statute itself, often

admonishing that a historical analysis provides less guidance to
a statutes meaning than its

final text.41 In analyzing a statute, we begin by examining the
text . . . not by

psychoanalyzing those who enacted it . . . .42 Justice Jackson
was pointedly insightful in

addressing this topic, as he warned that interpreting a statute
through reconstructing

Congresss supposed intent carried with it the danger of causing
the judiciary to overstep its

constitutional authority and engage in de facto legislation:

I should concur in this result more readily if the Court could
reach it by analysis

of the statute instead of by psychoanalysis of Congress. When we
decide

statements of . . . what Congress probably had in mind, we must
put ourselves in

the place of a majority of Congressmen and act according to the
impression we

think this history should have made on them. Never having been a
Congressman,

I am handicapped in that weird endeavor. That process seems to
me not the

interpretation of a statute but creation of a statute.43

39

Aldridge v. Williams, 44 U.S. (3 How.) 9, 24 (1845) (emphasis
added). 40

American Hosp. Assn v. NLRB, 499 U.S. 606, 615 (1991). 41

Hubbard v. United States, 514 U.S. 695, 703 (1995). 42

Carter v. United States, 530 U.S. 255, 271 (2000). 43

United States v. Public Utils. Commn of Cal., 345 U.S. 295, 319
(1953) (Jackson, J. concurring).
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For this reason, this Courts inquiry focuses on an analysis of
the textual product of [the

Legislatures] efforts, not on speculation as to the internal the
internal thought processes of its

Members[,] and for these reasons the Partys interest in who said
what to whom and when about

SB54 is irrelevant to the constitutional analysis here.44

As a result, the Facts cited in the Partys Motion in numbered
paragraphs 1 through 5

are largely irrelevant to the constitutional questions before
the Court, and the Court should not

consider who said what to whom regarding SB54s passage and
codification into Utah law.45

C. The States Constitutionally Authorized, Broad Power to
Regulate

Elections Should Be Considered.

Utah, as all the several states, possesses a broad power
delegated to it by the United

States Constitution to regulate the time, place and manner of
elections, 46

and this power is

matched by state control over the election process for state
offices.47 The plain language of the

United States Constitution provides that Utah has among its
Police Powers the affirmative

constitutional grant of authority to prescribe the manner of
holding elections, subject to other

constitutional limitations. Thus, the Partys the analytical
model directly before the Court is

exactly backwards. The presumption is in favor of the SB54s
validity based upon the express

constitutional grant of authority, not the other way around.

Second, the Party spends many pages in its briefing listing the
alleged reasons for the

statutes passage, citing at length the supposed nefarious
reasons why Utah lawmakers passed

the statute, as the Party cites snippets of legislative history
to support its theory that the only

44

Id. at 272. 45

Pl.s Mot. at iv-viii. 46

U.S. CONST. art. I 4, cl. 1. 47

Wash. State Grange, 552 U.S. at 451 (citations and internal
quotation marks omitted).
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reason the statute was passed was to invade the Partys internal
structure. The Party has gone

so far as to suggest that this material is dispositive of the
issue of the statutes constitutionality.

There is no support for this proposition and, as discussed
above, standard canons of both

statutory construction and judicial interpretation demonstrate
that absent ambiguity in the

provisions, such material is irrelevant to the task of statutory
analysis.

Finally, as an initial matter, the Court should also note the
following before considering

how to conclude an analysis of the Partys constitutional claims.
First, the Party claims to slip

between identifying rights of the Party as they are related to
or articulated by: 1) the beliefs of

its Chairman, Mr. James Evans; 2) decisions made by the Partys
central committee; 3) the

positions inherent in the Partys constitution and bylaws; and 4)
the general party membership.

Counsel will identify where this slippage of terms is
particularly relevant to and dispositive of

the Courts likelihood of success of the merits analysis.

D. The Party Has No First Amendment Speech Right on Utahs
Ballots.

The Partys position in large measure rests on the assumption
that it has a constitutional

right to be on, and speak on the state-funded ballot and express
itself on a Utah ballot. Its

Complaint styles this right as a political right of the Party to
communicate its endorsement on

the ballot[.]48 The relevant case law demonstrates that there is
no such right under the

Constitution.

The Supreme Court has described simply a political partys as
well as a candidates

limited constitutional rights with respect to a state funded
election ballot. In New York State

48

Pl.s Comp. (doc. 2) 63, 97, 104, 115.
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Board of Elections v. Lopez Torres,49

the Court recognized the idea that a political partys

responsibilities in the election process may authorize the state
to directly regulate, limit, or

specify how the party shall act and qualify in order to be on
the ballot. This is relevant even

though this deals with just the selection process and not
necessarily the right to be on the

ballotwhich will be addressed here as well. The Lopez Torres
Court stated:

A political party has a First Amendment right to limit is
membership as it wishes,

and to choose a candidate-selection process that will in its
view produce the

nominee who best represents its political platform. These rights
are

circumscribed, however, when the State gives the party a role in
the election

process as New York as done here by giving certain parties the
right to have

their candidates appear with party endorsement on the
general-election ballot.

Then, for example, the partys racially discriminatory action may
become state

action that violates the Fifteenth Amendment And then also the
State acquires a

legitimate governmental interest in ensuring the fairness of the
partys

nominating process, enabling it to prescribe what that process
must be. We have,

for example, considered it to be too plain for argument that a
State may

prescribe party use of primaries or conventions to select
nominees who appear on

the general-election ballot. That prescriptive power is not
without limits.50

The associated case law also rejects the Partys premises that it
has a constitutionally

protected choice in which process it wants to use, where each
process allows for its candidates

to be on the ballot but only some of them officially as the
candidate of the party. Though these

issues and analysis are not circumscribed and separate in the
case law, as some of the same

basic doctrinal developments arise from different factual
postures, the Supreme Court and other

court cases demonstrate together that a party: 1) does not have
an unfettered right to have its

candidate on a state funded ballot; 2) does not have separate
right to have its candidate on the

49

552 U.S. 196 (2008). 50

Id. at 20203 (citing and quoting Democratic Party of the United
States v. Wisconsin, ex rel. v. LaFollette, 450 U.S. 107, 122,
(1981); Cal. Democratic Party v. Jones, 530 U.S. 567, 574-

575, (2000); Am. Party of Tex. v. White, 415 U.S. 676, 781
(1974)) (emphasis added).
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ballot as the candidate of the party; and 3) that the inability
of the Party to have its chosen

candidate on the ballot is not, of necessity, a violation of the
Partys First Amendment rights.

The lack of First Amendment expressive activity and a right to
political speech in

connection with the actual ballot is highlighted in seminal case
Burdick v. Takushi.51

That case

upheld the Hawaiian denial of any right to cast a write-in vote
which would be counted.

Plaintiff claimed that he had a right to cast a protest vote and
that limiting his voting to those

candidates who are on the ballot make him espouse positions
(candidates) he did not support.

The Supreme Court rejected the plaintiffs contention holding
that the ballot is not a forum for

political speech but rather a mechanism to elect candidates:

[T]he function of the election process is to winnow out and
finally reject all but

the chosen candidates, not to provide a means of giving vent to
short-range

political goals, pique, or personal quarrel[s].

Attributing to elections a more generalized expressive function
would

undermine the ability of States to operate elections fairly and
efficiently.52

The notion that the First Amendment rights do not apply in
connection with the states

creation of a ballot has been referenced in a long line of
cases. For instance, Nevada Commn on

Ethics v. Carrigan,53

involved ethical restrictions on legislators voting where they
had a conflict

of interest. The Court upheld the requirement of disallowing
votes when there is personal

conflict of interest, stating:

Even if it were true that the vote itself could express deeply
held and highly

unpopular views, the argument would still miss the mark. This
Court has

rejected the notion that the First Amendment confers a right to
use governmental

mechanics to convey a message. For example, in Timmons v. Twin
Cities Area

New Party, we upheld a States prohibition on multiple-party or
fusion

51

504 U.S. 428 (1992). 52

Id. at 438, (quoting Storer v. Brown, 415 U.S. 724, 730, 735
(1974)) 53

564 U.S. ___, 131 S. Ct. 2343 (2011).
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candidates for elected office against a First Amendment
challenge. We admitted

that a States ban on a persons appearing on the ballot as the
candidate of more

than one party might prevent a party from using the ballot to
communicate to the

public it supports a particular candidate who is already another
partys candidate,

but we nonetheless were unpersuaded ... by the partys contention
that it has a

right to use the ballot itself to send a particularized message.
In like manner, a

legislator has no right to use official powers for expressive
purposes.54

Thus, political parties do not have a constitutional right to be
on a ballot or to have their

candidates be placed on the ballot as a candidate of that party,
along with a party emblem.

First Amendment rights with respect to making a statement on the
ballot are extremely limited,

as a candidate, voter, or party does not have the right to use
the ballot for political speech. On

the other hand, the state also does not have unfettered freedom
to limit or condition access to the

ballot. However, relevant case law does not support the Partys
legal contentions.

First, a partys choice of nominating methods eliminates First
Amendment concerns. In

Miller v. Brown,55

the Fourth Circuit Court of Appeals addressed Virginias somewhat
complex

ballot system. The system allowed nominations of candidates by a
primary conducted and

funded by the state where any person, regardless of party
affiliation, could vote. However,

parties could also get on the ballot by other means, including
party convention, mass meetings

and caucuses, or a party-run primary election operated and
funded by the party, not the state.

The Virginia process also had a somewhat unique provision that
an incumbent office holder

could dictate which process the party would use concerning his
or her reelection. In the

challenged election, the incumbent chose the open primary.

The Miller court denied the facial challenge because of the
various methods a party could

54

Id. at ___, 131 S. Ct. at 2351 (citing and quoting Timmons, 520
U.S. 351, 36263; Burdick, 504 U.S. at 438). 55

503 F.3d 360 (4th Cir. 2007).
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use to have its candidates on the ballot. The court stated:

Virginia allows political parties to nominate candidates not
only by state-run

primary but also by other methods controlled and funded by the
party. And, by

merely choosing any of these other options, a party is free to
limit its candidate

selection process to voters who share its political views. Thus,
the forced

association that the Supreme Court has condemned, simply is not
present here.56

The Miller court rejected the same argument that the Party
advances here, that because

Virginia law allows political parties to select their candidates
by primary, a party must have a

constitutional right to restrict the voters who participate in
that primary. It observed: a party has

no constitutional right even to select its nominees by
primary.57

The court further noted that there was no constitutional
requirement that Virginia hold a

primary as part of its election process as:

[A]gain, a party is free to select from various methods of
nomination in which it

can exclude voters who do not share its views including a closed
primary

conducted and funded by the party. It is only when the party
chooses to hold a

primary operated and funded by the state that it must allow all
voters to

participate.58

The court referenced that the Supreme Court decisions holding a
mandatory primary was

unconstitutional involved statutes where there were not several
options for candidate

nomination, finally concluding:

In sum, because Virginia makes available to political parties
multiple options for

restricting their candidate selection process to individuals of
their choosing, the

refusal by the state to fund and operate a closed primary does
not burden parties

right of association.59

56

Id. at 367 (citing Cal. Democratic Party v. Jones, 530 U.S. 567,
581 (2000)). 57

Id. at 36768 (citing Am. Party of Tex. v. White, 415 U.S. 767,
781 (1974) (holding that states may dictate the method by which
political parties select their nominees)). 58

Id. at 368 (emphasis added). 59

Id. at 36768.
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As in Miller, so here, as SB54 provides three options among the
QPP or RPP route to a

Utah ballot. And if the Party chooses to take none of those
options, it may still have a candidate

on the ballot, and though that candidate would not be identified
by party on the ballot, the Party

would still have all its rights to expression off of the ballot
to express its preferred endorsement

of candidate. The statute does not unconstitutionally impact the
Partys rights as it can exclude

and express all it likes, but, as recognized by the cases cited
in this section, the Party does not

have the right to force Utah to accept its preferred method of
selection , exclusion and expression

on a Utah funded ballot. As the constitutional provisions above
show, Utah may prescribe the

manner of holding elections.60

The Court earlier enunciated similar governing principles in
Timmons v. Twin Cities

Area New Party,61

which involved a challenge to Minnesotas prohibition on fusion
candidates.

In that case, Minnesota law prohibited a candidate from being on
the ballot as a candidate for

more than one party. In Timmons one party filed suit challenging
the limitation as it had chosen

as its candidate someone who was also a candidate for another
party. The Supreme Court denied

the constitutional challenge, ruling that the inability of the
party (the New Party) to have its

chosen candidate on the ballot as its candidate was not a denial
of their First Amendment rights

to associate and form political parties.

Timmons provides a clear analysis of Burdick and the standard
for review of election

casesthat it is a function of how severe the burden is on the
asserted rights as to the level of

review (which standard will not be here, as is at length below).
The passage addresses the issue

60

U.S. CONST. art. I 4, cl. 1;Washington State Grange, 552 U.S. at
451. 61

520 U.S. 351 (1996).

Case 2:14-cv-00876-DN-DBP Document 68 Filed 03/31/15 Page 23 of
67


	
13

of the claimed right to be on the ballot. The Court began its
analysis:

The New Partys claim that it has a right to select its own
candidate is

uncontroversial, so far as it goes. That is, the New Party, and
not someone else,

has the right to select the New Partys standard bearer. It does
not follow,

though, that a party is absolutely entitled to have its nominee
appear on the ballot

as that partys candidate. A particular candidate might be
ineligible for office,

unwilling to serve, or, as here, another partys candidate. That
a particular

individual may not appear on the ballot as a particular partys
candidate does not

severely burden that partys association rights.62

The Timmons Court then went on to discuss some of the claims
regarding the partys

asserted rights to communicate its choice of nominees, to act as
a party in support of its

candidates ideas, and to endorse its candidates, especially at
the supposed critical source of

the ballot. The Court rejected those claims as constitutional
rights of the party and its

observations at length are particularly instructive for this
Courts considerations of the claims in

the instant case.

It is true that Minnesotas fusion ban prevents the New Party
from using the ballot

to communicate to the public that it supports a particular
candidate who is already

another partys candidate .. . . We are unpersuaded, however, by
the Partys

contention that is has a right to use the ballot itself to send
a particularized

message, to its candidate and to the voters, about the nature of
its support for the

candidate. Ballots serve primarily to elect candidates, not as
fora for political

expression. Like all parties in Minnesota, the New Party is able
to use the

ballot to communicate information about itself and its candidate
to the voters, so

along as that candidate is not already someone elses candidate.
The Party retains

great latitude in its ability to communicate ideas to voters and
candidates through

its participation in the campaign, and Party members may
campaign for, endorse,

and vote for their preferred candidate even if he is listed on
the ballot as another

62

Timmons, 520 U.S. at 59899 (citing and quoting. Cousins v.
Wigoda, 419 U.S. 477 (1975) (holding that a party, not a State, has
a right to decide who will be States delegates at party
convention)); see Burdick, 504 U.S. at 440, n.10 (It seems to us
that limiting the choice of candidates to those who have compiled
with state election law requirements is the prototypical

example of a regulation that, while it affects the right to
vote, is eminently reasonable.)) (emphasis added).
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partys candidate.63

The Court further elaborated that the lack of a parties
candidate being on the ballot as its

candidate did not affect the ability of a party to endorse
candidates and to engage in its First

Amendment rights. The Court stated: Whether the Party still
wants to endorse a candidate

who, because of the fusion ban, will not appear on the ballot as
the Partys candidate, is up to

the Party. 64 and further: The New Party remains free to endorse
whom it likes, to ally itself

with others, to nominate candidates for office, and to spread
its message to all who will listen.65

Such is also the case here. SB54 does have requirements to
follow were the Party to

desire to have its candidate on the ballot as the Partys
endorsed Republican candidate.

However, as addressed in this line of cases, the Party does not
have a First Amendment right to

express those preferences on a Utah ballot and it is not
unconstitutional per se at all for Utah to

require a party to choose among certain paths to the ballot
should the Party desire to express

itself on a Utah state funded ballot. For this reason, and those
discussed below, the Partys

unconstitutional choice or unconstitutional condition
protestations are without basis in law.

A party does not have a First Amendment right to express itself
on a Utah funded ballot and, as

discussed below, Utah may prescribe the manner in which all
parties must proceed if they would

have their members listed on the ballot as party candidates.

63

Id. at 36263 (citing and quoting Resps. Br, at 22-23; Burdick,
504 U.S. at 438; id. at 445 (Kennedy, J., dissenting);Anderson v.
Celebrezze, 460 U.S. 780, 788 (1983) (An election campaign is an
effective platform for the expression of views on the issue of the
day); Ill. Bd. of Elections v. Socialist Workers Party, 440 U.S.
173, 186, (1979) (An election campaign is a means of disseminating
ideas).) (emphasis added). (An election campaign is a means of
disseminating ideas).) (emphasis added). 64

Id. at 360. 65

Id. at 361 (citing as a comparison cf. Eu v. San Francisco Cnty.
Democratic Cent. Comm., 489

U.S. 214, 233).
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E. Utah Has the Right to Regulate Elections

Utah like all the several states possesses under a grant of the
United States Constitution

the broad power to prescribe the Times, Places and Manner of
holding Elections for Senators

and Representatives,66, and this power is matched by state
control over the election process

for state offices.67 This is particularly true where the State
gives the party a role in the

election process ... by giving certain parties the right to have
their candidates appear with party

endorsement on the general election ballot.68

To be sure, Utahs expansive power is, however, not absolute69
and does not

extinguish the States responsibility to observe the limits
established by the First Amendment

66

U.S. Const. Art. I 4, cl. 1. 67

Washington State Grange, 552 U.S. at 451 (citations and internal
quotation marks omitted);

accord Tashjian v. Republican Party of Conn., 479 U.S. 208, 217
(1986). See also Smith v.

Allwright, 321 U.S. 649, 657 (1944) (asserting that a state is
free to conduct her elections and limit her electorate as she may
deem wise, save only as her action may be affected by the

prohibitions of the United States Constitution or in conflict
with powers delegated to and

exercised by the National Government.). 68

New York State Bd. of Elections v. Lopez Torres, 552 U.S. 196,
203 (2008);see also Allwright,

321 U.S. 649, 657 (1944) (When primaries become a part of the
machinery for choosing officials, state and national, as they have
here, the same tests to determine the character of

discrimination or abridgement should be applied to the primary
as are applied to the general

election.); Storer v. Brown, 415 U.S. 724, 730 (1974) (declaring
that as a practical matter, there must be a substantial regulation
of elections if they are to be fair and honest and if some

sort of order, rather than chaos, is to accompany the democratic
processes.); Burdick, 504 U.S. at 433 (1992) (Common sense, as well
as constitutional law, compels the conclusion that government must
play an active role in structuring elections.). 69

Washington State Grange, 552 U.S. at 451; see also Jones, 530
U.S. at 567 (noting that

[s]tates play a major role in structuring and monitoring the
primary election process, but the processes by which political
parties select their nominees are not wholly public affairs that
States

may regulate freely.).
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rights of the States citizens.70 Most notably, state election
laws and ballot-access rules, as

argued by the Party here, may potentially affect a political
partys associational rights under the

First and Fourteenth Amendments.71

However, this does not mean that SB54 must be subject to

strict scrutiny, even if the law does have some effect on the
Partys associational right. Rather,

the challenge to SB54 must be evaluated on a sliding scale based
on the burden on the affected

partys constitutional rights. After describing the scale below,
and applying the sliding scale to

SB54, the analysis demonstrates that the Party is not likely to
succeed on the merits of their

constitutional association claims.

1. First Amendment Election Law Challenges Are Subject to a
Sliding

Standard of Review.

Election law constitutes a hybrid area of constitutional law,
where the constitutional

rights of the states are balanced against the associational and,
at times, speech rights of

candidates, parties and party member.72

State regulation in the area is presumed, as it is

enumerated in the Constitution itself, and strict scrutiny in
the area is not required. As the

Supreme Court stated in Clements v. Fashing: Far from
recognizing candidacy as

fundamental right, we have held that the existence of barriers
to a candidates access to the

70

Tashjian, 479 U.S. 208, 217 (1986); see also Williams v. Rhodes,
393 U.S. 23, 29 (1968)

(mentioning that election regulations may not be exercised in a
way that violatesspecific provisions of the Constitution.) 71

Washington State Grange, 552 U.S. 442, 451 (2008); Anderson v.
Celebrezze, 460 U.S. 780,

788 (1983) (stating that an election law provision whether it
governs the registration and qualifications of voters, the
selection and eligibility of candidates, or the voting process
itself,

inevitably affects-at least to some degree-the individuals right
to vote and his right to associate with others for political
ends.). See generally, Lauren Hancock, The Life of the Party:
Analyzing Political Parties First Amendment Associational Rights
When the Primary Election Process is Construed along a Continuum,
88 MINN. L. REV. 159 (2003). 72

See, e.g., ERWIN CHEMERINSKY, CONSTITUTION LAW: PRINCIPLES AND
POLICIES, VOTING 10.8, 903, 925 (4th ed. 2001).
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ballot does not of itself compel close scrutiny.73

Consequently, the Supreme Court has recognized that states must
enact regulations

regarding elections, ballots, and voting in order for elections
to occur: [A]s a practical matter,

there must be a substantial regulation of elections if they are
to be fair and honest and if some

sort of order, rather than chaos, is to accompany the democratic
process.74 Regulation of

elections will, of necessity, burden and impact the participants
in the process. Every election

law

whether it governs the registration and qualification of voters,
the selection and

eligibility of candidates, or the voting process itself,
inevitably affects at least to some degree the individuals right to
vote and his right to associate with others for political ends.

75

Therefore, the Supreme Court recognized that even though First
Amendment rights may

be affected by voting or ballot regulations, it would be
improper to subject every regulation to

strict scrutiny, requiring it to be narrowly tailored to advance
a compelling state interest. This

is because such strict scrutiny would tie the hands of States
seeking to assure that elections are

operated equitably and efficiently.76 Rather, the Supreme Court
recognized that a more

flexible standard should apply:

A court considering a challenge to a state election law must
weigh the character

and magnitude of the asserted injury to the rights protected by
the First and

Fourteenth Amendments that the plaintiff seeks to vindicate
against the precise

interests put forward by the State as justifications for the
burden imposed by its

rule, taking into consideration the extent to which those
interests make it

necessary to burden the plaintiffs rights.77

73

457 U.S. 957, 963 (1982). 74

Storer and Brown, 415 U.S. 724, 730 (1974). 75

Anderson v. Celebreeze, 460 U.S. 780, 788 (1983). 76

Burdick v. Takushi, 504 U.S. 428, 433 (1992). 77

Id. at 434 (internal quotations omitted).
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The amount of burdening that the regulation impinges the
asserted constitutional rights

will determine the level of scrutiny to be applied:

Under this standard, the rigorousness of our inquiry into the
propriety of a state

election law depends upon the extent to which a challenged
regulation burdens the

First and Fourteenth Amendment rights. Thus, as we have
recognized when those

were subjected to severe restrictions, the regulation must be
narrowly drawn to advance a State interest of compelling
importance. But when a state election law provision imposes only
reasonable, non-discriminatory restrictions upon the First and
Fourteenth Amendment rights of voters, the States important
regulatory interests are generally sufficient to justify the
restrictions.78

In this case, the Party in part claims that his First Amendment
rights are being restricted

by Utahs election statutes. Therefore, the Court must first
identify the magnitude and character

of the claimed restrictions on Plaintiffs First Amendment rights
and weigh those interests

against the regulatory interests of the State in conducting
meaningful elections as it is

constitutionally entitled to do. Specifically, the Court must
first determine the extent of the

burden that the law imposes on a political party. If the burden
is severe, the court would then

strike the law unless it advances a compelling state interest in
a narrowly tailored manner.79

78

Id. (citing and quoting Norman v. Reed, 502 U.S. 279, 289,
(1992); Anderson, 460 U.S. at

788). 79

Washington State Grange, 552 U.S. at 451 (quoting Clingman, 544
U.S. 581, 586-87 (2005)

(Election regulations that impose a severe burden on
associational rights are subject to strict scrutiny, and we uphold
them only if they are narrowly tailored to serve a compelling state
interest.); Timmons, 520 U.S. at 358 (Regulations imposing severe
burdens on plaintiffs' rights must be narrowly tailored and advance
a compelling state interest.); Burdick v. Takushi, 504 U.S. 428,
434 (1992) (Thus, as we have recognized when those rights are
subjected to severe restrictions, the regulation must be narrowly
drawn to advance a state interest of compelling importance. But
when a state election law provision imposes only reasonable,
nondiscriminatory restrictions upon the First and Fourteenth
Amendment rights of voters, the State's important regulatory
interests are generally sufficient to justify the restrictions.)
(citing Norman v. Reed, 502 U.S. 279, 289 (1992)); Hagelin for
President Comm. of Kansas v. Graves,

25 F.3d 956, 959 (10th Cir. 1994) (When a ballot access law
severely restricts First and Fourteenth Amendment rights, it must
be narrowly drawn to advance a state interest of compelling
importance.).
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If the law imposes a lesser burden, however, the court would
uphold the proposal so long as it is

justified by merely important regulatory interests.80

Given the State of Utahs broad authority to prescribe election
and nomination processes,

SB54 is constitutional. It does not impose a severe burden on
political parties as a matter of

fact, and as a matter of law. It also serves important
regulatory interests. And even if this

Court were to conclude that it did impose a severe burden, the
statute nevertheless advances

compelling state interests in a narrowly tailored manner.

2. SB54 Is Constititional Because It Does Not Impose a Severe
Burden,

and Is Supported by Important Governmental Interests.

SB54s provisions are non-discriminatory and reasonable. The
statute does not

discriminate with respect to its provisions, which apply equally
to all political parties.

The statutes provisions merely foster important and compelling
governmental interest, as

the next section discuss the scaling or weighing interests the
Court uses to evaluate these

issues as the relative burden of the regulation, or in extreme
cases, its severity, are

balanced with either important regulatory interests when strict
scrutiny is, as here, not

appropriate, as well as compelling state interests, which Utah
also has here.

a. As a Matter of Fact, SB54 Does Not Impose a Severe Burden

on the Party

SB54 is constitutional under the U.S. Supreme Courts established
analytical framework

because it would not impose a severe burden on political parties
and would serve important

80

Timmons, 520 U.S. at 358.
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regulatory interests.81 The provisions of SB54 do not impose any
severe burdens. An overview

of the relation of SB54s provisions to the Partys stated
concerns.

The Parties primary compliant about SB54 is that it
impermissibly force[s] the political

parties to adulterate their candidate-selection processthe basic
basic function of a political

party,by opening it up to persons wholly unaffiliated with the
party.82 Nothing of the sort is

required by SB54.

Notably, should the Party maintain its desire to have its
candidate chosen by its members,

it can do so by becoming an RPP. Under both the RPP or QPP
processes, the candidate must be

a member of the party for whom he or she seeks nomination. As
shown in the flow chart

attached,83

the requirements under the RPP track requires only that a
candidate needs to get

requisite number of signatures from party members and then
submit them to filing officer. Once

a candidate does this, they are eligible to be on the primary
election ballot which the Party can

keep closed to all but party members. Therefore, there is a
track plainly and simply identified by

SB54 that does not require the Party to adulterate their
candidate selection process . . . by

opening it up to persons wholly unaffiliated with the party.84
Here, the Party misreads the

statutory by ignoring the plain options available to the
Party.

Moreover, SB54 does not preclude a convention or caucus system
in addition should the

Party desire it. If the Party determines that caucuses and/or
conventions an important part of

81

Clingman v. Beaver, 544 U.S. 581, 586-87 (2005) (quoting
Timmons, 520 U.S. at 358 (1997)

(Regulations that impose severe burdens on associational rights
must be narrowly tailored to serve a compelling state interest.
However, when regulations impose lesser burdens, a State's
important regulatory interests will usually be enough to justify
reasonable, nondiscriminatory

restrictions.) (internal citations omitted). 82

Pl.s Mot at 18 (quoting Jones, 530 U.S. at 581. 83

Senate Bill 54 (2014) Frequently Asked Questions (Doc. # 65-5
at.3) 84

Id.
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their association, they are free to hold their convention or
caucus, and publicly endorse in any

manner the Party sees fit. The Party may also chose to publicly
endorse, financially support, and

actively campaign for any the candidates. Under an RPP track, or
the QPP track, the Party does

not pay for the primary election. That cost is borne by Utah.
Nor does the Party have to pay for

signature gathering or filing mechanisms. Nor must the Party
have its primary under the RPP

open to non-members or unaffiliated voters, as the RPP track
allows the party to keep that

primary closed to its members. The Party may protest that having
a primary under such

conditions is burdensome, but it is difficult to imagine that
they could do so without being

disingenuous regarding their commitment to associative rights
with respect to all of their

members who would be the only members interested enough to
actually vote in an election.

A primary under the RRP process may have more than one
candidate, but the candidate

will be a member of the Utah Republican Party and the Party can
elect to keep the primary under

the RPP process closed to all but Party members. Further, and
perhaps more dear to the Partys

interests, the Party can still hold caucuses and conventions,
and the Party can state publicly that

due to the outcome of those associational processes hampered not
at all by SB54 that the

candidate who emerges from the convention is the Partys
preferred candidate in the primary. If

the Party takes those steps and another Utah Republican
candidate is chosen in the primary, it

would be done only by the actions of Utah Republican Party
members who did not support the

member endorsed by the caucus convention system.

The RPP process provides that only a Republican candidate will
come through as

nominee on the general election ballot. The RPP process allows
the Party to close the primary to

only Utah Republicans, and allows for the Party to continue
using caucuses or conventions. The
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RPP process allows the Party. Given the unfettered discretion
available to the Party, the process

does not impost a severe burden.

As the RPP process provides no severe burden, the Courts
analysis should end here. Yet

it is also equally clear that the Party has ample ways under
SB34 to convey its message regarding

its preferred candidates to the voting public. If the Party
chose either of the two QPP tracks, the

rights which concern the Party are not necessarily
unconstitutionally burdened. The Party can

always choose to be an RPP or opt out of any of the SB54 tracks
completely. It would then also

have the option of running its traditionally chosen candidate as
an Unaffiliated Candidate that the

Party might then tell the voters the Unaffiliated Candidate is
actually the chosen candidate of the

Utah Republican Party.

The issue of unaffiliated voters voting in a primary only comes
up if a political party has

chosen to be a QPP. A registered political party designates who
may vote in the primary.85

However, voting by an unaffiliated in a qualified political
partys primary is not significantly

different than the voting that was allowed in primaries prior SB
54s adoption.

Prior to SB 54, political parties could designate who could vote
in their primary.

However, any unaffiliated voter could affiliate with a party by
signing a voter registration form

and would then be entitled to vote in that partys primary.86
That individual could then

immediately thereafter unaffiliate from the party, and go back
to being an unaffiliated voter.87

Common sense dictates that of public officials, clergy, and
members of the judiciary, among

other citizens, who may feel completely dedicated to a given
party and its platform, but

85

Utah Code 20A-9-403 (2)(a)(ii). 86

Utah Code 20A-2-107. 87

Utah Code 20A-2-107.5.
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nevertheless for professional and/or privacy reasons do not
otherwise wish to maintain

continuous public affiliation take advantage of this provision
of Utah law. Further, the right to

associate and disassociate comprises an element of those
individuals right to association and

expression.

Under SB54, if an unaffiliated voter wanted to vote in a
qualified political partys

primary, they would have to identify to the Clerk which
political party primary they wish to vote

in, thereby associating themselves with that political party.
This notice would be required

because the Clerk must determine if the voter is authorized to
vote in the primary.88

This public

act of identifying with the party to vote in the primary, along
with the public record of having

voted in that partys primary, is a similar act of public
association and affiliation with a party by

voting in its primary as under pre-SB54 law.

Courts have recognized that voting in the primary is similar to
if not indistinguishable

from being affiliated with a party and voting. In Democratic
Party of Hawaii v. Nago,89 the

court discussed the difference between open primary, where
anyone can vote, and a closed

primary, where only party members may vote. The court
stated:

And, in this particular sense, such a closed primary may be
virtually

indistinguishable from Hawaiis open primary where voters can
affiliate with a party on the day of the primary. In fact, Jones
distinguished an open primary

system from Californias blanket primary system.90

The court went on, quoting a footnote from Jones, which in turn
quoted a footnote from Justice

Powells dissent in Democratic Party of the United States v.
Wisconsin ex rel. LaFollette: In

88

See Utah Code 20A-9-101(12) (defining qualified political
parties as those parties allowing unaffiliated voters to vote in a
primary, but not requiring persons affiliated with a

different party to vote in the qualified political partys
primary). 89

982 F. Supp. 2d 1166 (D. Haw. 2013), appeal filed (Dec. 13,
2013) 90

Id. at 1178.
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this sense, the blanket primary also may be constitutionally
distinct from the open primaryin

which the voter is limited to one partys ballot. [T]he act of
voting in the Democratic primary

fairly can be described as an act of affiliation with the
Democratic Party The situation might

be different in those States with blanket primaries i.e., those
where voters are allowed to

participate in the primaries of more than one party on a single
occasion, selecting the primary

they wish to vote in with respect to each individual elective
office.91

Thus, the public association with a qualified political party by
voting in its primary is not

significantly different than, or any less in the control of the
political party, than the pre-SB54

ability of an unaffiliated voter to affiliate on primary
election day and unaffiliate the following

day. SB54 cannot impose a severe burden when pre-SB54 law was no
less burdensome.

b. As a Matter of Law, SB54 Imposes No Severe Burden.

A political party has an implicit right of association under the
First and Fourteenth

Amendments.92

However, SB54 does not impermissibly infringe on the Partys
members rights

of association. [F]reedom to associate for the common
advancement of political beliefs

necessarily presupposes the freedom to identify the people who
constitute the association.93

And [i]n no area is the political associations right to exclude
more important than in its

candidate-selection process, as that process often determines
the partys positions on

91

Id. (quoting Jones, 530 U.S. at 577 (quoting LaFollette, 450
U.S. at 130 n.2 (Powell, J.,

dissenting))). 92

See, e.g., Timmons, 520 U.S. at 357 (The First Amendment
protects the rights of citizens to association and to form
political parties for the advancement of common political goals
and

ideas.). 93

La Follette, 450 U.S. at 122.
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significant public policy issues, and it is the nominee who is
the partys ambassador charged with

winning the general electorate over to its views.94

The Partys position throughout their pleadings seems to assume
that almost any Utah

election laws affecting the nominee-selection process without a
political partys consent would

impose a severe burden on the partys associational rights. This
assertion finds no support in

the law. As noted above, a partys associational rights are
circumscribed when the State

gives the party a role in the election process ... by giving
certain parties the right to have their

candidates appear with party endorsement on the general election
ballot.95 In those instances,

the State acquires a legitimate governmental interest in
ensuring the fairness of the partys

nominating process, enabling it to prescribe what that process
must be.96 Courts,97 including

94

Jones, 530 U.S. at 568; see also Tashjian, 479 U.S. at 216 (the
selection of a nominee is the crucial juncture at which the appeal
to common principles may be translated into concerted

action and hence to political power in the community).

95

Lopez Torres, 552 U.S. at 203; see also United States v.
Classic, 313 U.S. 299, 318 (1941)

(remarking that primaries have become an integral part of the
states electoral machinery). A party is not entitled to have its
nominees appear as party candidates on the general-election

ballot. Timmons, 520 U.S. at 359 (noting that although a party
had a right to select its own candidate, it did not follow that a
party is absolutely entitled to have its nominee appear on the
ballot as that partys candidate.). See generally Wash. State
Grange, 552 U.S. 442 (2008) (upholding election scheme where
political parties did not have ability to have a nominee appear

on a general-election ballot). 96

Lopez Torres, 552 U.S. at 203. 97

See e.g., State v. Frear, 125 N.W. 961, 967 (Wis. 1910)
(upholding a mandatory primary law

in the nations first such case); Wagner v. Gray, 74 So. 2d 89,
93 (Fla. 1954) (upholding primary law, stating: it does not follow
that because the Constitution has conferred the right to vote in a
general election, the Legislature is powerless to impose
regulations in a primary law that will

regulate party nominations.).
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Utahs highest state court,98 have upheld state rules that affect
a partys nominee-selection

process. Indeed, the Supreme Court has repeatedly considered it
too plain for argument that a

State may prescribe party use of primaries or conventions to
select nominees who appear on the

general-election ballot.99 The Court has expressly endorsed the
use of a primary election: [a]

primary is not hostile to intraparty feuds; rather it is an
ideal forum in which to resolve them.100

With respect to the Partys desire to have their endorsement of a
candidate on the ballot,

should the Party wish to have its candidates noted as part of
the Party on the ballot, they need

only choose one of three methods by which a QPP or RPP may get
on the ballot. Should they

not choose to avail themselves of the statutes paths to the
ballot, they may express, endorse, and

otherwise present their chosen candidate to the public. Though
it may be the Partys preference

to dictate to the rest of Utah how elections should take place,
the fact remains that Utah, not the

Party, has the constitutionally delegated authority to prescribe
the manner in which elections take

place. Because the Party has no inherent constitutional right to
express itself on a state funded

ballot, the Party is free to keep its own counsel as to how to
proceed.

98

Anderson v. Cook, 130 P.2d 278, 285 (1942) (stating that Utahs
constitution cannot be construed to deny the legislature the power
to provide regulations, machinery and organization

for exercising the elective franchise.). 99

Lopez Torres, 552 U.S. at 203 (quoting with approval White, 415
U.S. at 781 (1974)); see also

Jones, 530 U.S. at 572 (quoting with approval White, 415 U.S. at
781 (stating that it is too plain for argument, that a State may
require parties to use the primary format for selecting their
nominees, in order to assure that intraparty competition is
resolved in a democratic

fashion.)); Clingman, 544 U.S. at 593 (concluding that it is
beyond question that States may, and inevitably must, enact
reasonable regulations of parties, elections, and ballots to
reduce

election- and campaign-related disorder. (quoting with approval
Timmons, 520 U.S. at 358)). 100

Eu v. San Francisco County Democratic Central Committee, 489
U.S. 214, 227 (1989)

(emphasis added); see also Burdick, 504 U.S. at 433 (observing
that the Court has repeatedly upheld reasonable, politically
neutral regulations that have the effect of channeling
expressive

activity at the polls.).
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The Party therefore cannot credibly argue that SB54 imposes a
severe burden merely

by affecting nominee selection without party consent. Any claim
that SB54 imposes a severe

burden simply by affecting the nominee-selection process without
party consent ignores a settled

reality of political processes across the country. For instance,
states began to prescribe party

use of primaries over a century ago, in 1903.101 Today, [n]early
every State in the Nation now

mandates that political parties select their candidates for
national or statewide office by means of

primary elections.102 If SB54s burden was somehow severe, all
state-administered

nomination processes would be vulnerable. As the Supreme Court
in Clingman said:

To deem ordinary and widespread burdens like these severe would
subject

virtually every electoral regulation to strict scrutiny, hamper
the ability of States

to run efficient and equitable elections, and compel courts to
rewrite state electoral codes.

103

The Partys all-encompassing view of associational rights are not
supported in law, and

established jurisprudence and on-the-ground facts foreclose
political parties from taking this

stance in modern litigation. Put differently, a party that
asserts the existence of a severe

burden must do more than point out the general presence of a
law; the Party must identify a laws

particular elements that inflict severe burdens.

The scope of SB54s particular elements are limited: a candidate
may appear as a partys

nominee on the general-election ballot only if she wins the
partys primary election, and a route

to the primary-election ballot through submission of verified
nomination petitions. Courts have

101

MALCOLM E. JEWELL, PARTIES AND PRIMARIES: NOMINATING STATE
GOVERNORS 6 (1984). 102

Clingman, 544 U.S. at 599 (OConnor, J., concurring). 103

Id. at 593; see also Burdick, 504 U.S. at 433 (asserting that to
subject every voting regulation to strict scrutiny and to require
that the regulation be narrowly tailored to advance a
compelling

state interest, as petitioner suggests, would tie the hands of
States seeking to assure that elections

are operated equitably and efficiently.).
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been specific about which types of rules present severe burdens.
Judging from these

precedents, SB54 does not inflict a severe burden because: (a)
parties may decide whether or

not to have their nominees designated by choosing one of three
routes to the primary ballot and,

after the primary, they will appear as the partys candidate; (b)
they may elect not to participate

in any route and on the general election ballot; (c) parties
deciding to proceed in such a manner

could select nominees without any state restriction; and (d)
parties maintain the ability to endorse

candidates as they please, either by electing to pursue one of
three ways to ballot designation as

party candidate or opting out and having their candidate appear
as unaffiliated and then proceed

to advertise or demonstrate the partys support for the candidate
in any lawful manner. None of

these alternatives pose a severe burden, and, under the sliding
scale analysis describe above in

the Standard of Review portion of this section.

The nature of what constitutes a Severe burden under election
law has been most

prominently discussed in three Supreme Court cases considering
state restrictions on which

voters could participate in a political partys primary
election.

First, in California Democratic Party v. Jones, the Court held
that a so-called blanket

primary imposed a severe burden on a partys right of
association. Under Californias

blanket primary, each voter received a ballot that listed every
candidate, regardless of party

affiliation, and the voter could then select candidates of his
choice. The candidate of each party

receiving the most votes advanced to the general election as
that partys nominee.104 The Court

was concerned with the blanket primarys potential for
facilitating party raiding, noting that

the prospect of having a partys nominee determined by adherents
of an opposing party is far

104

Jones, 530 U.S. at 580.
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from remote indeed it is a clear and present danger.105 In other
words the Courts objection to

the blanket primary was that it coerced political parties into
having their nominees, and hence

their positions, determined by those who, at best have refused
to affiliate with the party, and

at worst, have expressly affiliated with a rival.106 Thus, the
Court concluded that mandated

primary open to persons wholly unaffiliated with the party 107
imposed a severe burden.108

SB54s provisions have no such problems. First, SB54 provides
that only declared

members of a party can gather signatures or go through the
convention process if the Party elects

to proceed as a QPP or RPP. Otherwise, the Party may maintain
its current structure and have its

preferred candidate as an unaffiliated candidate and, again,
voice and demonstrate its party

support for that candidate as the candidate of the party in any
lawful manner. Thus, the statute

does not require in any way that the Party have an open
primary.

In the second in the line of cases, the Court in Tashjian v.
Republican Party of

Connecticut struck down a state law that prohibited state
parties from allowing independent

voters to participate in their primaries.109

The court reasoned that the statute was void because it

place[d] limits upon the group of registered voters whom the
Party may invite to participate in

the basic function of selecting the Party's candidates.110 A
state party must therefore have the

105

Id., 530 U.S. at 579. 106

Id. at 577. 107

Id. at 581. (emphasis added). 108

Id. at 577. See also La Follette, 450 U.
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