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2
 3
 4
 5
 IN THE CIRCUIT COURT OF THE STATE OF OREGON
 FOR THE COUNTY OF MUL TNOMAH
 6 CERTAIN UNDERWRITERS AT LLOYD'S, LONDON AND EXCESS
 7 INSURANCE COMPANY, LIMITED,
 8 Plaintiffs,
 9 v.
 10 MASSACHUSETTS BONDING AND INSURANCE COMPANY, succeeded in
 11 interest by HANOVER INSURANCE COMPANY; et al.,
 12
 13
 14
 Defendants.
 Case No. 0304-03995
 DEFENDANT BENEFICIAL'S MOTION TO DISMISS AMENDED COMPLAINT
 BASED ON GOOD FAITH SETTLEMENT- ORS 465.480(4), AS AMENDED
 Oral Argument Requested
 Official Court Reporting Services Requested
 15 Pursuant to ORCP 21 A(1) and G(4), defendant Beneficial Fire and Casualty Insurance
 16 Company (Beneficial) moves to dismiss plaintiffs' amended complaint with prejudice and
 17 without leave to re-plead. Oral argument on this motion is requested and will take approximately
 18 40 minutes. Official court reporting services are requested.
 19 I. INTRODUCTION
 20 The Oregon legislature recently enacted Senate Bill 814 which was signed into law by the
 21 Governor on June 10,2013 (SB 814). Declaration of Christopher T. Carson, Exhibit 1.
 22 As emergency legislation, the bill became law immediately upon its signing. SB 814, section 9.
 23 SB 814 amends ORS 465.480, as relevant to this case, to eliminate contribution claims against an
 24 insurer that has entered into a good faith settlement with its insured concerning the relevant
 25 environmental claim and to mandate a presumption that such a settlement is in good faith.
 26
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The legislation applies to this action, divests this court of jurisdiction, and bars plaintiffs' claim
 2 for contribution against Beneficial and the other defendants. The action must therefore be
 3 dismissed, with prejudice, and judgment entered in favor of Beneficial.
 4 II. FACTS
 5 On August 8, 1997, Zidell1 filed a complaint for insurance coverage against multiple
 6 insurers that had issued policies to Zidell covering roughly three decades of its operations
 7 (the Moody Avenue action)? Zidell sought coverage from each of its liability insurers for
 8 defense and indemnity in an Oregon Department of Environmental Quality (DEQ) enforcement
 9 action relating to Zidell's facility at 3121 S.W. Moody Avenue, Portland, Oregon (the Moody
 10 A venue site). The defendants in the Moody Avenue action included, among scores of others, the
 11 defendant insurers (defendants), and plaintiffs (London) in this case. Carson Dec., Exhibit 2,
 12 Moody Avenue Complaint, Multnomah County Case No.9708-06226.3
 13 On August 13, 1997, Zidell sent a letter to 49 insurers, including defendants and London,
 14 inviting them to a meeting on September 7, 1997, in Portland, Oregon, to discuss Zidell's
 15 demands for coverage, allocations of defense and indemnity obligations among insurers, and to
 16 "engage in serious and good faith settlement discussions." Zidell noted that it was "well aware
 17 of the costs of a complex insurance coverage action" and offered to discount its claims for
 18 coverage in order to reach settlement. Deposition of Dean DeChaine, pp. 52-56, Exhibits 201
 19 and 202. Carson Dec., Exhibits 3, 7, 8. Zidell's negotiations were conducted by Dean DeChaine
 20
 21
 22
 23
 24
 25
 26
 1 The parties insured a number of related entities, including ZRZ Realty Co. and others. Those entities have been collectively referred to throughout this litigation as "Zidell."
 2 ZRZ Realty Company, et al. v. Century Indemnity Company, et al., Multnomah County Circuit Court, Case No. 9708-06226.
 3 The complaint itself is 53 pages. For the sake ofbrevity, Exhibit 2 is the original case caption, and Beneficial moves the court to take judicial notice of this complaint from the court's file in Case No. 9708-06226. ·
 Page 2- DEFENDANT BENEFICIAL'S MOTION TO DISMISS AMENDED COMPLAINT
 K.ILMER VOORHEES & LAURICK, J:'.L. A PROFESSIONAL CORPORATION
 732 N.W 19"' AVENUE PORlLAND, OREGON 97209-1302
 (503) 224-0055 fAX (503) 222-5290

Page 3
                        

following consultation with Zidell and its other counsel.4 DeChaine dep., p. 71. Carson Dec.,
 2 Exhibit 3.
 3 Beneficial, other insurers, and London attended the meeting with Zidell on September 9,
 4 1997. DeChaine dep., pp. 56-57, Exhibit 203. Carson Dec., Exhibits 3 and 9. After plenary
 5 discussions with all insurers, Zidell held separate settlement discussions, either on that date or
 6 shortly thereafter, with its different insurers. Zidell presented separate demands to each insurer
 7 based on Zidell' s calculation, with the assistance of counsel, of what Zidell felt that insurer
 8 should pay. DeChaine dep., pp. 64, 77. Carson Dec., Exhibit 3. Zidell also offered each insurer
 9 a twenty percent discount if they would settle within sixty days. /d. Zidell's demands included
 1 0 settlement of both the insurers' defense and indemnity obligations for the Moody A venue site.
 11 DeChaine dep., pp. 99-100. Carson Dec., Exhibit 3. Zidell was prepared to negotiate below
 12 those original demands and discounts, and it thereafter negotiated with each insurer on an
 13 individual basis. DeChaine dep., pp. 64-65. Carson Dec., Exhibit 3.
 14 Zidell stated from the outset that its offered settlements released all environmental claims
 15 related to the Moody A venue site. However, Zidell was unwilling to release its potential
 16 coverage for unrelated future environmental contamination or bodily injury claims not at issue in
 17 the DEQ proceeding. DeChaine dep., p. 62. Carson Dec., Exhibit 3. Specifically, Zidell was
 18 unwilling to agree to a complete policy "buy-back" or to complete releases of all environmental
 19 claims, agreements that would deprive Zidell of coverage if claims were made against it relating
 20 to other facilities. /d. While some insurers initially requested a release that was broader than
 21 Zidell was willing to give, the settling insurers, including Beneficial, ultimately agreed to
 22 Zidell's offered scope of release. DeChaine dep., p. 65.5 Carson Dec., Exhibit 3.
 23
 24
 25
 26
 4 Mr. DeChaine is well known to this court. For the record, however, Mr. DeChaine became an attorney in 1964. He was an attorney and partner at Miller Nash. DeChaine dep., pp. 101-104. Carson Dec., Exhibit 3.
 5 London confirmed to this court that Beneficial settled without even requiring a complete "site release," but only a release of certain environmental claims relating to Moody
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 25
 26
 After negotiations, Zidell reached settlements with Beneficial and the other defendants.
 Zidell's initial demand to Beneficial was $1.15 million. DeChaine dep., p. 64. Carson Dec.,
 Exhibit 3. Beneficial agreed in principle to settle by late March 1998.6 DeChaine dep.,
 pp. 66-67 and letter of March 27, 1998, Exhibit 210. Carson Dec., Exhibits 3 and 15. Following
 further discussion of settlement terms, many of which focused on Beneficial's purchase of a
 certificate of deposit for Zidell 's benefit, Zidell and Beneficial concluded a settlement in October
 1998, with Beneficial agreeing to purchase a $422,196.50, certificate of deposit which would
 provide a later payout of $525,000 to Zidell. Carson Dec., Exhibit 16, Beneficial Settlement
 Agreement.
 Mr. DeChaine confirmed that the settlement between Zidell and Beneficial was reached
 after arm's lengths negotiations. He further confirmed that, based on his lengthy experience as a
 lawyer, the settlement was in good faith. DeChaine dep., p. 68. Carson Dec., Exhibit 3.
 Moreover, Judge Keys' Second Findings of Fact and Conclusions of Law, entered December 17,
 2002, on which the judgment against London in the Moody Avenue action was based, found and
 concluded that Zidell's settlements with Beneficial and other settling insurers "were [negotiated]
 at arms' length." Carson Dec., Exhibit 17, Second Findings ofFact and Conclusions ofLaw,
 LF/C 2006 and 2007.7
 -----------(Cont.) A venue. Opposition to London MSJ re Equitable Conduct, Carson Dec. Exhibit 8 - Transcript ofProceedings November 9, 2012,40:7-21,41:8- 19. 6 At the time Beneficial and Zidell negotiated their settlement in principle, the DEQ proceedings were at a very early stage. Beneficial and all insurers contested that they owed coverage. Moreover, Zidell's ultimate exposure was speculative at best. Indeed, even a year and a half after that agreement, London argued that Zidell had no provable indemnity damages, that Zidell's settlements with Beneficial and other insurers had overly compensated Zidell for any exposure, and that because of those settlements London was entitled to a refund for defense costs that it had then been ordered to pay. Carson Dec., Exhibit 36, London's Trial Memorandum Re Breach of Contract Damages, filed on November 9, 1999. In fact, London argued, and the court found, as of December 13, 2002, that Zidell had not yet incurred any costs to remediate sediments, groundwater, or soils. Carson Dec., Exhibit 17, Second Findings of Fact and Conclusions of Law (Allocation) LF/C 2001-2002, 2023-2024, and 2032- 2033.
 7 These Findings and Conclusions were submitted in full with Beneficial's opposition to London's Motion for Summary Judgment re: Contribution.
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Zidell also negotiated with and was willing to settle with London. 8 Zidell had no
 2 intention, in negotiating settlements, to harm the interests of London or any other non-settling
 3 parties. DeChaine dep., pp. 68, 75-76. Carson Dec., Exhibit 3. As with Beneficial, Zidell's
 4 claim related to coverage only for environmental claims at the Moody A venue site. Zidell was
 5 willing to settle that claim, and Zidell provided London with extensive documents to aid those
 6 negotiations. DeChaine dep. , pp. 56-58 and Exhibits 204, 205, 206. Carson Dec., Exhibits 3,
 7 10-12. As it was with defendants, Zidell was unwilling to agree to a settlement with London that
 8 released claims for coverage for other sites or injuries that were not at issue in the DEQ
 9 proceeding. DeChaine dep., p. 62 and Exhibits 6, 207, 208, 7, 11. Carson Dec., Exhibits 3, 4,
 10 13, 14, 5, 6); see also, Beneficial's Opposition to London's Motion for Summary Judgment re
 11 Equitable Conduct, Carson Dec. Exhibit 8- Transcript ofProceedings November 9, 2012,
 12 40:7-21. London, however, refused to settle with Zidell unless it agreed to a policy buy-back or
 13 a complete release of all environmental claims for all London policies (including policies not at
 14 issue in the present case) and including claims not arising from the Moody A venue site, and
 15 bodily injury claims that might arise from that site. DeChaine dep., pp. 60-62 (Carson Dec.,
 16 Exhibit 3); see also, Beneficial's Opposition to London's Motion for Summary Judgment re
 17 Equitable Conduct, Carson Dec. Exhibit 8 - Transcript of Proceedings November 9, 2012,
 18 57:17-58:25 and Trans. 5/22/2013, 8:16-9:18, submitting Moody Avenue Ex. 4831. London did
 19 not settle.
 20 Contrary to the representations of London and its attorney, Zidell never had a plan to
 21 isolate London in order to force London to pay defense costs without limitation. To quote
 22 Mr. DeChaine's testimony:
 23
 24 8 Although London has represented to this court that London did not settle only because Zidell refused to settle in order to keep London on the hook (Trans. 11/9/12, 85:18-87:9) and that
 25 there were no settlement negotiations involving London (Trans. 5/22/13, 10:14-11:7; 27:21-28:14), neither ofthose representations is true. DeChaine dep., pp. 68,75-76, 99. Carson
 26 Dec., Exhibit 3.
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75
 2 Q. I've heard represented by London's counsel
 3 that the reason Zidell did not settle with London is
 4 because Zidell wanted to have one carrier left to pay
 5 defense cost?
 6 76
 7 A. That's not true.
 8 Q. The reason -- I think your testimony today
 9 is the reason there was no London/Zidell agreement
 1 0 was there was disagreement on the scope of the
 11 release; is that true?
 12 A. Well, I think it was on the scope of the
 13 release and the amount.
 14 Q. But it was not based on Zidell's desire to
 15 have one carrier left?
 16 A. Not at all. As a matter of fact, we were
 1 7 hopeful that London would buy out right in the
 18 beginning, which we thought if that occurred then the
 19 other insurers would fall in line more quickly.
 20 DeChaine dep., pp. 75-76. Carson Dec., Exhibit 3.
 21
 22
 23
 24
 25
 26
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1 III.
 2 A.
 3
 SB 814 Eliminates Claims for Equitable Contribution Against Insurers Who Have in Good Faith Settled Environmental Claims With Their Insureds.
 4 Se<:tion 4 ofSB 814 amends ORS 465.480, the statute that the court earlier ruled did not
 5 apply to this case, in ways which both requires the statute's application to Beneficial's settlement
 6 with Zidell and makes clear that London may not maintain this action. Specifically, as
 7 applicable here, subsection (4)(a) provides:
 8 ( 4 )(a) An insurer that has paid all or part of an environmental claim may seek
 9 contribution from any other insurer that is liable or potentially liable to the insured and
 10 that has not entered into a good-faith settlement agreement with the insured
 11 regarding the environmental claim.
 12 (b) There is a rebuttable presumption that all binding settlement agreements
 13 entered into between an insured and an insurer are good-faith settlements. A
 14 settlement agreement between an insured and insurer that has been approved by a court of
 15 competent jurisdiction after 30 days' notice to other insurers is a good-faith settlement
 16 agreement with respect to all such insurers to whom such notice was provided.
 17 (c) For purposes of ascertaining whether a right of contribution exists between
 18 insurers, an insurer that seeks to avoid or minimize payment of contribution may not
 19 assert a defense that the insurer is not liable or potentially liable because another insurer
 20
 21
 22
 23
 24
 25
 26
 9 When SB 814 was enacted, it was recognized that the statute did not specify the precise procedure by which claims against settling insurers would be dismissed. See May 8, 2013 letter of David P. Rossmiller, representing the American Insurance Association, and noting that "the 'good fai th' settlement procedures of Section 4 lack any court procedure under Oregon law ... ' " . (Carson Dec. , Exhibit 18). Accordjngly, Beneficial presents this motion under all potentially applicable provisions of the Oregon Rules of Civil Procedure, including, ORCP 21 A (1) on the grounds that SB 814 deprives the cou11 of jurisdiction over London's claim once Beneficial's settlement is determined to be in good faith . Beneficial also presents this motion directly under ORS 465.480(4), as now amended, which appears to adopt a sui generis procedure allowing Beneficial to file this motion to dismiss for determination by the court.
 Page 7- DEFENDANT BENEFICIAL'S MOTION TO DISMISS AMENDED COMPLAINT
 KJLMER VOORHEES & LAURJCK, t'.L. A PROFESSIONAL CORPORATION
 732 N W 19"' AVENUE PORTLAND, OREGON 97209-1 302
 (503) 224-0055 FAX (503) 222-5290

Page 8
                        

has fully satisfied the environmental claim of the insured and damages or coverage
 2 obligations are no longer owed to the insured.
 3 (d) Contribution rights by and among insurers under this section preempt all
 4 common law contribution rights, if any, by and between insurers for environmental
 5 claims.
 6 (Bold added.)
 7 ( 4)(a) and (b) make clear that a right of contribution under ORS 465.480 requires both
 8 that insurers from which contribution is sought be "liable or potentially liable" to the common
 9 insured and that such insurer has not entered into a "good faith settlement" of the environmental
 10 claim with the common insured. While Beneficial has already been determined to be "liable or
 11 potentially liable" to the common insured, Zidell, within the meaning of the statute, Beneficial
 12 has also entered into a good-faith settlement of the "environmental claim" with Zidell, which the
 13 statute presumes was a good-faith settlement.
 14 The presumption of good faith requires that Beneficial's settlement must be found to be
 15 in good faith unless London can bear its burden of proving otherwise.
 16 In civil actions and proceedings, a presumption imposes on the party against whom it is directed the burden of proving that the nonexistence of the presumed
 17 fact is more probable than its existence.
 18 OEC 308. See also Lawrence v. Clackamas County, 164 Or App 462,467-468,992 P2d 933
 19 ( 1999) (presumption stands unless rebutted by a preponderance of the evidence).
 20 Subsection (4)(d) preempts common law claims for contribution, making the statute the
 21 exclusive contribution remedy where it applies. As noted, that exclusive remedy is subject to
 22 conditions that London cannot meet here.
 23 Oregon's standards of"good faith" are discussed below. They do not set a high bar.
 24 Beneficial reached its settlement with Zidell after arms' length negotiations and for a proper
 25 purpose. London has the burden of showing otherwise, which it will be unable to do.
 26
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B. SB 814 Applies to Beneficial's Settlement With Zidell.
 2 Assuming London cannot show by a preponderance of the evidence that the settlement
 3 between Beneficial and Zidell was other than in "good faith," the only question is whether the
 4 amendments to the statute apply to this case. They do.
 5 Section 8 of the legislation sets out the provisions governing its effectiveness. Again,
 6 items bearing directly on the issue before the court are highlighted:
 7 (1) Except as provided in subsections (2) and (3) of this section, sections 2, 6 and
 8 7 of this 2013 Act and the amendments to ORS 465.479 and 465.480 by sections 3 and
 9 4 of this 2013 Act apply to all environmental claims, whether arising before, on or
 10 after the effective date of this 2013 Act.
 11 (2) Sections 2, 6 and 7 of this 2013 Act and the amendments to ORS 465.479
 12 and 465.480 by sections 3 and 4 of this 2013 Act do not apply to any environmental
 13 claim for which a final judgment, after exhaustion of all appeals, was entered before
 14 the effective date of this 2013 Act.
 15 (3) Nothing in sections 2, 6 and 7 of this 2013 Act or the amendments to ORS
 16 465.479 and 465.480 by sections 3 and 4 of this 2013 Act may be construed to require the
 17 retrying of any finding of fact made by a jury in a trial of an action based on an
 18 environmental claim that was conducted before the effective date of this 2013 Act.
 19 (Bold added.)
 20 The terms are clear. The amendments apply to "all environmental claims," no matter
 21 when they arose. Accordingly, the amendments apply to the environmental claims in this case,
 22 leaving only the question whether this case falls within the exception under subsection 8(2).
 23 It does not.
 24 The unly exception to SB 814's universal application is for "environmental claims for
 25 which a final judgment, after exhaustion of all appeals, was entered before the effective date" of
 26 the amendments. In earlier proceedings involving London's motion for summary judgment on
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1 the application of the pre-amendment statute, this court determined that this exception to the
 2 statute's application applied.
 3 The court's determination was incorrect then, and it would be incorrect to continue the
 4 error into the analysis of the recent statutory amendments, especially given the clear history and
 5 intent of SB 814. This court reasoned:
 6 Section (2) of the retroactivity provisions is also instructive. It states that the
 7 retroactivity provisions "do not apply to any claim for which a final judgment, after
 8 exhaustion of all appeals, was entered before the effective date of this 2003 A~t."
 9 Clearly, this refers to "environmental claim" and not contribution claims. As plaintiff
 10 contends, "Section 2(3) is meaningless in the context of an environmental claim that has
 11 been paid" (!d., 4).
 12 Finally, ORS 465.480(4) does not apply because under Section (2) the underlying
 13 environmental claim was adjudicated in a final judgment on April 7 2003. As plaintiffs
 14 contend this exception to the application ofORS 465.480(4) makes sense because the
 15 legislature reasonably "would have no interest in retroactively applying the amendments
 16 to a claim that had been adjudicated."
 17 Carson Dec., Exhibit 19, Order Regarding Application ofORS 465.480(4) of January 31,2013.
 18 With respect, the court's analysis violates two fundamental rules of statutory
 19 construction: (1) words in a statute are to be given their ordinary and plain meaning, Greenway v.
 20 Par/anti, 245 Or App 144, 148, 261 P3d 69 (2011), and (2) the court's duty in construing statutes
 21 is "simply to ascertain and declare what is, in terms or in substance, contained therein, not to
 22 insert what has been omitted, or to omit what has been inserted." ORS 174.010.
 23 Subsection 8(2) is plain and straightforward: the amendments apply- and require
 24 dismissal of this case - unless a ''final judgment, after exhaustion of all appeals, was entered
 25 before the effective date of this 2013 Act." (Emphasis supplied.) That language does not refer
 26 to a claim having been "adjudicated." Rather, the provision refers to one specific, objectively
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determinable thing: has the "environmental claim" been reduced to a "final judgment after
 2 exhaustion of all appeals." That requirement has not been met here, as the record plainly shows.
 3 The Moody Avenue action went to trial, after which a trial court judgment was entered.
 4 London and Zidell both appealed. The Court of Appeals reversed and remanded the case back to
 5 the trial court for further proceedings. ZRZ Realty Co. v. Beneficial Fire and Cas. Ins. Co.,
 6 225 Or App 257, 201 P3d 912 (2009). The Supreme Court accepted review, then reversed in
 7 part and affirmed in part, and also remanded the case to the trial court. ZRZ Realty Co. v.
 8 Beneficial Fire and Cas. Ins. Co., 349 Or 117, 241 P3d 710 (2010), on reconsideration 349 Or
 9 657, 249 P3d 111 (2011). Most recently, the case was again reviewed by the Court of Appeals
 1 0 and again remanded to the trial court for further proceedings. ZRZ Realty Co. v. Beneficial Fire
 11 and Cas. Ins. Co., 255 Or App 524, 300 P3d 1224,2013 WL 830912 (2013).
 12 There has never been a "final judgment" in the Moody Avenue action, even in the trial
 13 court, let alone a "final judgment after exhaustion of all appeals." The original "final judgment"
 14 on which this court based its determination that ORS 465.480 did not apply to this case has long
 15 since lost its effectiveness. And there will be no "final judgment after exhaustion of all appeals"
 16 in the Moody Avenue action until there is either a final judgment in the trial court which is not
 17 appealed by either party or there is an appellate judgment issued at the end of the appellate
 18 process under ORS 19.450.
 19 Even if the "environmental claim" for purposes of SB 814 is considered to be London's
 20 contribution claim (a notion that London previously denied), there still has not been a "final
 21 judgment after exhaustion of all appeals." After all, that is the very claim that is now at issue.
 22 Under a proper construction of SB 814, the legislation applies to this case, and this case
 23 does not fall under the exception to the bill's application. The bill explicitly divests this court of
 24 subject matter jurisdiction over London's common law contribution claim and bars any claim by
 25 London under ORS 465.480. Dismissal with prejudice is required.
 26
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 c. Legislative History Confirms Applicability of SB 814.
 The legislative history of SB 814 further supports its application here. In a previous
 appeal of the trial court rulings in this case, the Oregon Court of Appeals ruled that as a matter of
 common law, defendants' settlements with Zidell did not bar London's contribution claims. 10
 The issue had never before been addressed by an Oregon appellate court. SB 814 reflects the
 legislature's direction that good faith settlements do bar contribution actions relating to
 environmental cases- essentially, a legislative "correction" of judicial action which was contrary
 to the legislature's intent.
 One ofthe chief supporters ofSB 8I4 was Schnitzer Steel, whose attorney, Joan Snyder,
 provided a detailed analysis of the bill. Ms. Snyder submitted both written and oral testimony on
 March 22, 21 03 before the Senate Committee on General Government, Consumer and Small
 Business Protection, and again on May 9, 20I3 before the House Committee on Consumer
 Protection and Government Efficiency. On both occasions, Ms. Snyder explained Section 4 of
 SB 8I4 as follows:
 Good Faith Settlements. In order to encourage settlement of environmental claims, it is important to clarify that an insurer that settled an environmental claim in good faith with its policyholder cannot later be the target of a suit by a different insurer seeking to make the settling insurer pay even more.
 Carson Dec., Exhibits 2I and 21. Ms. Snyder also clarified that the intent of the legislation was
 to apply to pending litigation:
 !d.
 Section 8. Section 8 makes clear that the bill does not allow revisiting facts found by a jury or reopening matters in which there has been a final judgment. It applies only to future and pending claims for which there has been no final resolution.
 1° Certain Underwriters at Lloyd's London, etc. v. Massachusetts Bonding and 25 Insurance Company, et al., 235 Or .App.99, 230 P.3d I03 rev den 349 Or 173,243 P3d 468
 (20 I 0), on reconsideration 245 Or. App I 01, 260 P3d 830 (20 I1 ). Remand of the appellate 26 court case to this court did not occur until sometime after August 1 7, 2011.
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 Moreover, Ms. Snyder identified the good faith settlement provisions as clarifying an
 existing ambiguity in the current statute:
 Clarifies an identified ambiguity in the OECAA that allows one insurance company which pays a claim to sue another already-settled insurer for contribution by providing a rebuttable presumption of good faith and a mechanism for courts to implement a contribution bar.
 Carson Dec., Exhibits 22 and 23. 11 A "Summary- Senate Bill 814, Section by section
 description" provided by Ms. Snyder, states, in relevant part:
 (4) (a)-( c) In order to encourage settlements that will fund remedial action, clarifies that, once an insurer has entered into a good faith settlement with an insured regarding an environmental claim, contribution claims against that insurer are cut off. Provides a rebuttable presumption that a binding settlement between an insured and insurer is in good faith, ...
 Carson Dec., Exhibits 24 and 25. And finally, Exhibit C- SB 814: Proposed Updates to Oregon
 Environmental Cleanup Assistance Act, states that the good faith settlement provisions represent
 a clarification of the existing statute:
 Clarifies current ORS 465.480(4) to make clear that an insurance company that has entered into a good faith settlement is no longer liable or potentially liable. Establishes presumption and process for conclusively establishing "good-faith settlement."
 (Bold and underlining added.) Carson Dec., Exhibits 26 and 27.
 Jessica Hamilton, General Manager, Harbor Environmental for the Port of Portland, was
 equally explicit that SB 814 protected past settlements. In written testimony in support of Senate
 Bill 814 before the Senate Committee on General Government, Consumer and Small Business
 Protection on March 22, 2013, and again on May 9, 2013, before the House Committee on
 11 ORS 465.480 was amended in 2003 by Senate Bill297, Ch. 799 Oregon Laws 2003 22 (the "2003 Act"). Uncodified Section 5 of the 2003 Act, which was similar in some language to
 Section 8 ofSB 814, concerned application ofthe statute. Section 5(4) of the 2003 Act barred 23 claims against settling insurers, but confusingly stated that the bar applied "to an action based on
 an environmental claim for which final judgment as to all insurers has not been entered by the 24 trial court on or before the effective date of this 2003 Act .... " Notably, while SB 814 contains
 language similar to Sections 5(1) through (3) of the 2003 Act, SB 814 does not contain language 25 similar to that previously uncodified Section 5( 4) of the 2003 Act. Instead, SB 814 broadens the
 bar against actions against settling insurers in the sweeping language of current Section 4 within 26 the codified amendments.
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Consumer Protection and Government Efficiency, Ms. Hamilton singled out the good faith
 2 settlement provisions as the first important provision she addressed. Among her remarks, were
 3 the following:
 4
 5
 6
 7
 8
 9
 10
 11
 12
 13
 14
 15
 16
 17
 18
 19
 20
 21
 22
 23
 24
 25
 26
 A. Presumption of Good Faith Settlements
 3. The Port previously entered into settlements with a number of its insurers that resolved those insurer' Portland Harbor-related liabilities. Those settlements were entered into in good faith, based on the best technical information available at the time. Those settlements have also allowed the Port proactively to participate in the Portland Harbor investigation and remediation.
 4. SB 814 would protect the Port and the previously settled insurers from unreasonable claims for contribution or equitable indemnity, because such claims could not be brought unless and until an insurer
 1) ...
 2) Establishes that the Port's prior insurance settlements were not made in good faith. Because the Port's prior insurance settlements were entered into in good faith, this legislation would prevent unnecessary and expensive contribution or indemnity litigation.
 (Bold and underlining added.) Carson Dec., Exhibits 28 and 29. 12
 In sum, the clear language of SB 814, buttressed by its legislative history, establishes that
 SB 814 applies to London's present contribution action.
 12 When the legislature was considering adopting SB 814 as emergency legislation, London and its actions concerning the Moody A venue action were presented as examples of tactics that SB 814 was intended to redress. In support of her testimony before both legislative committees, Joan Snyder submitted charts that included the Moody Avenue action (Carson Dec., Exhibits 30 and 31 ), and singled out that litigation with a diagram that shows its prolonged course. (Carson Dec., Exhibits 32 and 33). Ms. Snyder also submitted, with her May 9, 2013, testimony, a copy of the Certain Underwriters decision, from this case in which the Oregon Court of Appeal held that the common law did not bar London's claim for contribution. Carson Dec., Exhibit 34. Finally, Zidell 'Wrote in support of SB 814, using London (although diplomatically unnamed in Zidell's letter) and its continuing refusal to settle, and this present contribution action, as examples ofthe abuses that SB 814 was designed to remedy. Carson Dec., Exhibit 35. The legislature was aware of all of these things when it adopted SB 814 and concluded that it should immediately take effect.
 Page 14- DEFENDANT BENEFICIAL'S MOTION TO DISMISS AMENDED COMPLAINT
 KJLMER VOORHEES & LAURICK, P.C. A PROFESSIONAL CORPORATION
 732 N W 19rn AVENUE PORTI.AND, OREGON 97209-1302
 (503) 224-0055 · FAX (503) 222-5290

Page 15
                        

IV. GOOD FAITH
 2 The amendments to ORS 465.480 that bar London's action for contribution against
 3 Beneficial and the other defendants require, as a condition for the bar, that the insurers from
 4 which contribution would otherwise be sought have settled with Zidell in "good faith." The
 5 statute does not define "good faith," so the term is given its common ordinary meaning. PGE v.
 6 Bureau of Labor and Industries, 317 Or 606, 611, 859 P2d 1143 (1993) ("[W]ords of common
 7 usage typically should be given their plain, natural, and ordinary meaning.").
 8 The usual source for determining the ordinary meaning of statutory terms is a dictionary
 9 of common usage. State v. Murray, 340 Or. 599,604, 136 P.3d 10 (2006) ("Absent a special
 1 0 definition, we ordinarily would resort to dictionary definitions, assuming that the legislature
 11 meant to use a word of common usage in its ordinary sense."). "Good faith" means "honesty or
 12 lawfulness of purpose." Webster's Third New International Dictionary (unabridged ed 2002)
 13 Consistent with that definition, in the law of contracts - and a settlement agreement is,
 14 obviously, a contract- an obligation of good faith and fair dealing is implied in every contract,
 15 the purpose of which is to "prohibit improper behavior in the performance and enforcement of
 16 contracts, and to ensure that the parties 'will refrain from any act' that would 'have the effect of
 17 destroying or injuring the right of the other party to receive the fruits of the contract,"' and thus
 18 "serves to effectuate the objectively reasonable expectations of the parties." Klamath
 19 Off-Project Water Users, Inc. v. Pacificorp, 23 7 Or App 434, 445, 240 P3d 94 (20 1 0) (citing
 20 Iron Horse Engineering v. Northwest Rubber, 193 Or App 402, 421, 89 P3d 1249 (2004)).
 21 In the context of the settlement of an environmental claim for which multiple insurers
 22 have potential liability, settlement affects all involved insurers. SB 814 bars a paying insurer
 23 (London) from seeking contribution from another insurer (Beneficial) that has settled with the
 24 same insured (Zidell) in "good faith." Thus, here, "good faith" requires consideration of the
 25 interests of the insurer that would otherwise be entitled to claim contribution. Wagner v.
 26 Goldschmidt, 51 Or 63, 93 P 689 (1908), is instructive. The issue in Wagner was whether a
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client could, without the knowledge or involvement of his attorney, settle with an adverse
 2 litigant. The settlement had cut off the rights of the attorneys to litigate the dispute to judgment
 3 and gain an entitlement to an award of fees. The court held that the settlement was valid and
 4 could not be challenged by the attorneys. An important consideration for the court was that
 5 "[t]here [was] no evidence in the record that the settlement was collusive or made for the purpose
 6 of cheating or defrauding plaintiffs attorneys out of their fees[.]" Wagner, 51 Or at 64.
 7 Here, in September 1997, Zidell went to all of its insurers and presented them with an
 8 opportunity to settle. Zidell explained to all its insurers that Zidell's demands were based on its
 9 allocation of the responsibility of each insurer, and Zidell invited them to negotiate those
 10 allocations. Within seven months, after negotiations that both Zidell' s counsel considered, and
 11 Judge Keys determined, to be the result of arm's length discussions, Beneficial and Zidell
 12 reached a settlement agreement that included a limited release of environmental claims related to
 13 the Moody A venue site.
 14 There is no suggestion that Zidell and Beneficial colluded or otherwise acted improperly
 15 to prejudice the interests of any other insurer, including London. London was not excluded from
 16 ~ettlement negotiations with Zidell to benefit Beneficial. To the contrary, London was equally
 1 7 approached by Zidell and given an opportunity to settle. London did not settle because it insisted
 18 on the release of claims far beyond those that were at issue at Moody A venue, a demand that was
 19 unacceptable to Zidell.
 20 It is necessarily true that whether a settlement was in good faith must be determined
 21 based on the information that was known to the parties at the time of settlement, and not as a
 22 hindsight determination. Moreover, there are a range of possible settlements terms, depending
 23 on the negotiating skills, determination and priorities of the parties, all of which may be in good
 24 faith.
 25 Based on the plain meaning of"good faith," and the context in which it is used in
 26 ORS 465.480 as now amended, all that is required in order for Beneficial to meet the
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1 requirement that its settlement with Zidell was in "good faith" is that the settlement be honest on
 2 both sides, that the settlement be within a reasonable range reflecting a reasonable resolution of
 3 the dispute given the relative interests of both parties ("the objectively reasonable expectations of
 4 the parties"), and that, as to London, the affected third party, the settlement be non-collusive and
 5 not designed with the idea of "cheating or defrauding" London. The settlement between
 6 Beneficial and Zidell meets all these criteria and London cannot make a showing to the contrary.
 7
 8
 9
 10
 11
 12
 13
 14
 15
 16
 17
 18
 19
 20
 21
 22
 23
 24
 25
 26
 v. CONCLUSION
 The 2013 amendments to ORS 465.480 apply to this case. Accordingly, this court no
 longer has jurisdiction over the subject matter ofthe case and, in any event, the amended
 complaint now fails to set out ultimate facts constituting a viable and enforceable claim for relief.
 Alternatively, ORS 465.480(a) and (b), as amended, provide for the filing of this motion and
 dismissal of London's action. For all these reasons, London's amended complaint should be
 dismissed with prejudice and final judgment should be entered in favor of Beneficial.
 DATED this 191h day of July, 2013.
 KILMER VOORHEES & LAURICK, P.C.
 (jfN~T(k Christopher T. Carson OSB No. 844502----
 DLA PIPER LLP (US) Eliot Hudson, CSBA No. 66251 Admitted Pro Hac Vice
 Of Attorneys for Defendant Beneficial Fire and Casualty Insurance Company
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 BENEFICIAL'S MOTION TO DISMISS AMENDED COMPLAINT was served on the following via [ ] hand delivery [ ] overnight delivery [ ] fax and mail [X] email and mailing by depositing with the U.S. mail in Portland, Oregon, enclosed in a sealed envelope with first class postage prepaid, addressed as follows:
 John S. Folawn Courtney C. Dippel Folawn Alterman & Richardson LLP 805 SW Broadway, Ste. 2750 Portland, OR 97205 Email: [email protected]
 [email protected] Of Attorneys for Plaintiffs
 Carl E. Forsberg Charles E. Albertson Forsberg & Umlauf, P.S. 901 Fifth Ave., Ste. 1400 Seattle, W A 98164 Email: cforsberg@forsberg-umlauf. com
 [email protected] Of Attorneys for Industrial Indemnity Company
 Thomas W. Brown Cosgrave Vergeer Kester, LLP 888 SW Fifth Ave., Ste. 500 Portland, OR 97204 Email: [email protected]
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