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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 KENNETH R. WILLIAMS, State Bar No. 73170 Attorney at Law 980 9th Street, 16th Floor Sacramento, CA 95814 Telephone: (916) 543-2918
 Attorney for Plaintiffs Jamul Action Committee, Jamul Community Church, Darla Kasmedo, Paul Scripps, Glen Revell, and William Hendrix
 IN THE UNITED STATES DISTRICT COURT
 FOR THE EASTERN DISTRICT OF CALIFORNIA
 JAMUL ACTION COMMITTEE ET AL.
 Plaintiffs,
 v.
 TRACIE STEVENS, ET AL. Defendants.
 Case No. 2:13-cv-01920-KJM-KJN
 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS THE SECOND AMENDED AND SUPPLEMENTAL COMPLAINT
 Date: April 22, 2016 Time: 10:00 a.m. Place: Courtroom No. 3 Judge: Honorable Kimberly J. Mueller
 INTRODUCTION
 Plaintiffs submit this memorandum in opposition to the motion to dismiss filed by
 Federal Defendants on December 21, 2015 (Electronic Court File (ECF) No. 127-1.) Federal
 Defendants moved to dismiss Plaintiffs’ Second Amended and Supplemental Complaint filed,
 with the Court’s permission, on August 26, 2014. (“SASC”; ECF 51.) The SASC includes six
 separate causes of action against the Department of Interior (DOI), the National Indian Gaming
 Commission (NIGC), employees and officials of those agencies, and several non-federal
 defendants for approving, allowing, or constructing an illegal casino in Jamul, California.
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 Defendants begin their motion by mischaracterizing or understating the scope of the
 SASC as being limited to the April 2013 Indian lands determination (ILD) that the land is a
 reservation eligible for gaming under the Indian Gaming Regulatory Act (IGRA) by the NIGC.
 It is true that the NIGC approval of the ILD was a triggering event for this lawsuit and is
 included in Plaintiffs’ First Claim for Relief (SASC ¶¶ 2 and 78). But the first claim for relief
 also includes a challenge to the NIGC’s approval of the Jamul Indian Village’s (JIV) Gaming
 Ordinance (GO) on July 1, 2013, (SASC ¶¶ 3 and 79) and the Gaming Management Contract
 (GMC) between JIV and Penn National on or about January 4, 2015 (SASC ¶¶ 4 and 80).1
 As is outlined below, the SASC includes specific factual allegations in support of their
 first claim as well as the five other claims for relief (some of which do not apply to the federal
 agency Defendants). These factual allegations, which must be accepted as true for the purposes
 of Federal Defendants motion, demonstrate that Plaintiffs are entitled to the relief requested in
 the SASC. Federal Defendants’ motion to dismiss is without merit and it should be denied.
 OBJECTION TO DISTRICT COURT JURISDICTION
 Plaintiffs have objected, and continue to object, to this Court’s jurisdiction over these
 issues while the same issues are pending before the Ninth Circuit Court of Appeal. (Ninth Circuit
 Case No. 15-16021.) Plaintiffs’ objections were first included in the Joint Status Report. (ECF
 No. 106.) The notice of appeal “confers jurisdiction on the court of appeals and divests the district
 court of its control over those aspects of the case involved in the appeal.” Griggs v. Provident
 Consumer Discount Co., 459 U.S. 56, 58 (1982) (A federal district court and a federal court of
 appeal should not attempt to assert jurisdiction over a case simultaneously.)
 1 The JIV website since 2014 has included the following opening statement: “Together
 with our developer, lender, and manager of the casino, Penn National Gaming, we are developing the $400 million Hollywood Casino Jamul.” (www.jamulindianvillage.com/tribal-gaming/; emphasis added)
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 2 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 At the Court’s request, the parties lodged the Ninth Circuit briefs with this Court. (ECF
 Nos. 109, 110 & 111.) And the first page of the Docket Sheet in this case notes than it is a
 “CIVIL” case that has been “STAYED” pending an “APPEAL.”
 The focus of the pending appeal is the fifth (NEPA) and sixth (Compact) claims in the
 SASC. But these issues are inextricably intertwined with the other four claims. Specifically,
 Plaintiffs argue that they are entitled to injunctive relief, in part, because they are likely to
 succeed on the merits of their other four claims. Plaintiffs argue that the NIGC’s approvals of the
 ILD, GO and GMC were arbitrary and capricious because the subject property is not a reservation
 eligible for gaming under IGRA (first claim). Plaintiffs also argue that the DOI did not have
 authority to take the subject property in trust under IRA (second claim). And Plaintiffs argue on
 appeal that Defendants’ efforts to allow a half-blood (non-tribal) Indian community to have a
 casino land violates equal protection (third claim) and is a public nuisance (fourth claim).
 Plaintiffs respectfully assert that this Court lacks jurisdiction to decide any of these issues
 or dismiss this case while the appeal is pending. “[T]he filing of a notice of interlocutory appeals
 divests the district court of jurisdiction over the particular issues involved in that appeal.” City of
 Los Angeles, Harbor Division v. Santa Monica Baykeeper, 254 F.3d 882, 886 (9th Cir. 2001). This
 Court should not “materially alter the status of the case” or decide these issues while the same
 issues are before the Ninth Circuit on appeal. Natural Resources Defense Council, Inc. v.
 Southwest, 242 F.3d 1163, 1166 (9th Cir. 2001).2 Without waiving these objections, Plaintiff
 responds to the Federal Defendants’ motion to dismiss as follows:
 2 Plaintiffs most recently raised these jurisdictional objections in response to the Court’s
 order to show cause why the claims against six Defendants in their individual capacities should not be dismissed under Federal Rule of Civil Procedure 4(m). (ECF No. 120). The Court held that the six Defendants (who remain Defendants in their official capacities) did not waive service by generally appearing in this lawsuit when they asked for an extension to respond to the SASC and, because they were not served within the time limits allowed by Rule 4(m), they were dismissed (ECF No. 119 & 129). Plaintiffs contend that the district court did not have jurisdiction to issue this order and may seek reconsideration after the Ninth Circuit completes its review.
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 3 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 STATEMENT OF THE CASE
 A. Second Amended and Supplemental Complaint.
 The SASC includes six claims for relief. It includes both claims based on the
 Administrative Procedure Act (“APA”; 5 U.S.C. §§701-706) against the federal agencies and
 claims for declaratory and injunctive relief (28 U.S.C. §§2201-2202) against the other
 Defendants. Contrary to the contention or implication in the Federal Defendants’ motion, the
 SASC is not just an APA case. The six Claims for Relief in the SASC include:
 1. Violation of the Indian Gaming Regulatory Act. (SASC ¶¶ 74-85.)
 This is an APA claim against the NIGC that seeks a declaration from this Court that,
 contrary to the Indian lands determination of the NIGC, as a matter of law the property on
 which the JIV casino is being constructed is not a reservation or Indian lands eligible for gaming
 under IGRA. Plaintiffs also seek an injunction and a declaration that the NIGC’s approvals of
 the GO and GMC, based on this incorrect ILD, are arbitrary, capricious and contrary to law.
 The facts alleged in support of this claim, and which must be accepted as true for the
 purpose of Federal Defendants’ motion, include: (1) Congress specifically limited the number of
 reservations that could be in California and they do not include the property identified by the
 NIGC to be the JIV reservation (SASC ¶¶ 25-28); (2) the first time the Federal Defendants
 claimed that the JIV property was a reservation was in the April 4, 2013 Public Notice (SASC ¶
 2); (3) the NIGC approved the GO and GMC based on their “reservation” determination by the
 NIGC (SASC ¶¶ 3-4); (4) the non-federal Defendants, including the JIV related Defendants do
 not claim that the property is a “reservation” (SASC ¶¶ 71-72); and (5) the JIV related
 Defendants did not have the authority to create a reservation for their own benefit (SASC ¶ 73.)3
 3 Plaintiffs also filed a Motion for Summary Judgment in response to the Federal
 Defendants’ motion to dismiss which included a request for judicial notice of the pertinent title
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 4 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 2. Violation of the Indian Reorganization Act of 1934. (SASC ¶¶ 86-99.)
 This is an APA claim against the DOI and Bureau of Indian Affairs (BIA) that, as a
 matter of law, they and the other Federal Defendants lack the authority to take land into trust for
 the JIV under the IRA of 1934 because the JIV was not in existence, much less a federally
 recognized tribe, in 1934. Plaintiffs seek an injunction and a declaration that the efforts and
 actions by the Federal Defendants to take the land in trust are arbitrary, capricious and illegal.
 The facts alleged in support of this claim, and which must be accepted as true for the
 purpose of Federal Defendants’ motion, include: (1) the IRA’s fee-to-trust benefits are limited
 by its terms to federally recognized tribes in 1934 (SASC ¶ 30); (2) the JIV was not a federally
 recognized tribe in 1934 (Id); (3) nor were they on the list of 258 federally recognized tribes that
 existed in 1934 (Id); (4) nor was any land owned by the JIV subject to the 1887 General
 Allotment Act that was remedied by the IRA of 1934 (Id); (5) the JIV organized itself in 1981
 as a “half-blood members” of the JIV (SASC ¶ 43); (6) the JIV half-blood Indian community
 never petitioned for federal recognition (SASC ¶¶ 43-44) and (7) the property owned by the JIV
 has never been taken into trust (SASC ¶ 46).4
 documents that establish that the casino property is not a reservation as defined by IGRA. (ECF No. 133.) Plaintiffs’ motion for summary judgement is incorporated here by reference.
 4 The JIV has previously applied to take 101 acres in trust for the construction of the
 casino. The Defendants now claim that this application was withdrawn and no lands are being taken into trust to support the casino. The Defendants have also repeatedly stated that there is no federal funding for the casino project. But both of these assertions by the Defendants are wrong. Plaintiffs brought this information to the attention of the Ninth Circuit is letter dated February 24, 2016. (A copy of that letter is attached and incorporated here by this reference.) The information provided revealed that, despite the claim that the trust application was withdrawn, four acres were supposedly taken into trust for the JIV by Defendant Dutschke, the BIA regional Director, for an elevated driveway into the casino and for a grand casino entrance. It also revealed that the casino driveway is being funded by the federal government through the Tribal Transportation Program. Such funding is intended create “tribal roads” which must be “held by the BIA in trust by the benefit of the tribe.” McDonald v. Means, 309 F.3d 530, 537 (9th Cir. 2002). Thus, the required trust acquisition and the tribal road funding are mutually contingent.
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 5 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 3. Violation of the U.S. Constitution – Equal Protection. (SASC ¶¶ 100-114).
 In their third claim for relief, Plaintiffs allege two constitutional violations by the
 Defendants. First, Plaintiffs allege that it is a violation of Plaintiffs’ Equal Protection rights to
 give the JIV, a quarter-blood Indian group, preferences and benefits because of its racial
 makeup. Second, Plaintiffs allege that it is a violation of the principals of federalism, embodied
 in the Constitution, to exempt the JIV and the subject property from State and local laws.
 Plaintiffs allege that each Defendant has acted, or has threatened to act, under the color of
 federal authority to the injury of Plaintiffs in violation of the Constitution. Plaintiffs are seeking
 declaratory and injunctive relief to require the Defendant to comply with State and local law and
 to quit giving preferences to the JIV based on its racial makeup in violation of the Constitution.
 The facts alleged in support of this claim, and which must be accepted as true for the
 purpose of Federal Defendants’ motion, include: (1) the JIV organized itself in 1981 as a half-
 blood Indian group and has not applied to be a federally recognized tribe (SASC ¶¶ 43-44); (2)
 in 1996, with the assistance of Federal Defendants, the JIV changed its membership
 requirements to include Jamul Indians who were only quarter-blood Indian blood as members of
 the JIV (SASC ¶ 49); (3) each Defendant has acted under the color of federal governmental
 authority to give unequal preferences, including purported immunity, to JIV based on race
 (SASC ¶112); and (4) each Defendant has acted under color of federal government authority to
 unfairly exempt the claimed beneficial interests of the JIV form State and local law.5
 5 The potential Equal Protection problems involved in using the degree if Indian blood
 quantum as a means of defining and classifying Indians was discussed by Circuit Judges Kozinski and Ikuta in their concurring opinions in United States v. Zepeda, 793 F.3d 1103, 116-1120 (9th Cir. 2015). Judge Kozinski sets forth the test: “[A]ny person, of whatever race, has the right to demand that any governmental actor subject to the Constitution justify any racial classification subjecting that person to unequal treatment under strictest judicial scrutiny.” (Quoting Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 220 (1995).) Plaintiffs are entitled to have the Federal Defendants justify, under strict judicial scrutiny, the unequal treatment they are affording in favor of the JIV based on their racial classification that it is a quarter-blood Indian community.
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 6 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 4. Violation of Calif.’s Constitution and Public Nuisance law. (SASC ¶¶ 115-125).
 This claim is for declaratory and injunctive relief against the individual Federal
 Defendants, the individual non-federal Defendants and the three corporate Defendants for
 allowing and facilitating the construction of an illegal gambling on the subject property, non-
 Indian land, in violation of California’s Constitution and public nuisance laws. Plaintiffs are
 seeking injunctive relief to enjoin, abate and prevent this public nuisance. Plaintiffs are also
 seeking damages against the non-federal Defendants.
 The facts alleged in support of this claim, and which must be accepted as true for the
 purpose of Federal Defendants’ motion, include: (1) the property on which the casino is being
 constructed is not Indian lands eligible for gaming under IGRA (SASC ¶ 46); (2) California’s
 Constitution prohibits the construction of a casino on non-Indian lands by a group of Indians
 which is not a federally recognize tribe (SASC ¶117); (3) California law provides that every
 place or building for the purpose of illegal gambling is public nuisance which should be abated
 (SASC ¶¶ 120-121); and (4) the construction of the JIV casino in Jamul will have long-term
 adverse environmental consequences (SASC ¶ 123).
 5. Violation of the National Environmental Policy Act. (SASC ¶¶ 126-142)
 Plaintiffs in this claim are seeking declaratory relief and a writ of mandate to compel
 compliance with NEPA. Federal Defendants published a Public Notice in April 2013 that they
 would prepare an Environmental Impact Statement for the proposed JIV casino, GO and GMC
 These issues are on appeal. And the facts alleged in support of this claim, and which
 must be accepted as true for the purpose of Defendants’ motion are listed in the fifth claim for
 relief and summarized in the Ninth Circuit Opening Brief, Reply Brief and related motions
 lodged with this Court and which are incorporated here by this reference. (ECF 111.)
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 7 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 6. Violation of Federally approved Compact – as Federal law. (SASC ¶¶ 143-151).
 In this claim, Plaintiffs are seeking to enforce the environmental review provisions
 (Section 10.8) of the Compact as a matter of federal law. Plaintiffs are not seeking to modify or
 enforce the individual provisions Compact as a contract.
 These issues are on appeal. And the facts alleged in support of this claim, and which
 must be accepted as true for the purpose of Defendants’ motion are listed in the sixth claim for
 relief and summarized in the Ninth Circuit Opening Brief, Reply Brief and related motions
 lodged with this Court and which are incorporated here by this reference. (ECF 111.)
 B. Federal Defendants Motion to Dismiss
 Federal Defendants in their motion do not address the specific factual allegations in the
 SASC which were summarized above. Nor do they try explain why, assuming the factual
 allegations in the SASC are true, they are insufficient to state a claim for relief. Instead, the
 Federal Defendants resort to conclusory and unsubstantiated statements to present an alternative
 and mischaracterized set of facts. (MTD at 3-5.) Defendants then use their version of the facts,
 without any references to the facts pled in the SASC, to try to contest the merits of the case.
 Defendant offers two documents to support their motion to dismiss. The first document
 is an irrelevant declaration of Yvonne Lee, the NIGC’s Director of Finance. Ms. Lee discusses
 her role in the review and approval of the GMC but does not mention, and apparently was not
 involved in, the July 1, 2013 approval of the Gaming Ordinance. The second document is the
 supposed substitution of the United States in place of Defendants Dutschke and Rydzik pursuant
 to 28 U.S.C. § 2679. But as is discussed below, that section is not applicable in this case.
 Federal Defendants motion to dismiss borders on the frivolous. It is just the latest
 attempt by Defendants to delay this litigation while the casino is constructed. See Aetna Life
 Insurance v. Alla Medical Services Inc., 855 F.2d 1470, 1476 (9th Cir 1988). It should be denied.
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 8 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 STANDARD OF REVIEW
 A. Subject Matter Jurisdiction – Rule 12(b)(1).
 In ruling on a Rule 12(b)(1) motion that attacks a complaint on its face, the court must
 accept the allegations in the complaint as true. Sarei v. Rio Tinto PLC. 221 F.Supp. 2d 1116,
 1129 (CD Cal. 2002). Specifically, the court must review the factual allegations in the
 plaintiff’s complaint and draw all reasonable inferences from them in plaintiff’s favor and
 decide accordingly. Valentin v. Hospital Bella Vista, 254 F.3d 358, 363 (1st Cir. 2001)
 B. Failure to state a claim – Rule 12(b)(6).
 A motion for failure to state a claim is not a procedure for resolving a contest about the
 facts or the merits of the case. Nelson v. Union Bank of California, 290 F.Supp.2d 1101,1105
 (CD Cal. 2003). Instead, dismissal for failure to state a claim under Rule 12(b)(6) is appropriate
 only when the plaintiff can prove no set of facts supporting relief. Guerro v. Gates, 357 F.3d
 911,916 (9th Cir. 2004). Accordingly, the motion is view with disfavor and is rarely granted.
 Gilligan v. Jamco Dev. Co., 108 F.3d 246, 249 (9th Cir. 1997).
 C. Failure to Join a Necessary Party – Rule 12(b)(7).
 A motion to dismiss for failure to join a necessary party is allowed under Rule 12(b)(7).
 Schnabel v. Lui, 302 F.3d 323, 1029-1030 (9th Cir. 2002). Rule 19, which addresses the Required
 Joinder of Parties, “imposes a three step inquiry: (1.) Is the absent party necessary (i.e. required
 to be joined if feasible) under Rule 19(a)? (2.) If so, is it feasible to order that the absent party be
 joined? (3.) If joinder is not feasible, can the case proceed without the absent party, or is the absent
 party indispensable such that the action must be dismissed?” Salt River Project Agricultural
 Improvement and Power District v. Lee, 672 F.3d 1172, 1179 (9TH Cir. 2012). The party making
 the Rule 12(b)(7) motion to dismiss has the burden of demonstrating that joinder is required or
 dismissal is appropriate. Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 1980).
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 9 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 ARGUMENT
 Federal Defendants claim that their motion to dismiss should be granted for seven
 reasons. (MTD at 7.) Plaintiffs will respond to each of those reasons in the sequence that they
 were listed by the Defendants. None of them have merit.
 A. Plaintiffs have standing to pursue their claims against the Defendants.
 1. Plaintiffs have standing to pursue their APA claims.
 Standing is a judicially created doctrine that is an essential to the Court’s evaluation of
 the case-or-controversy requirement of Article III of the Constitution. Lujan v. Defenders of
 Wildlife, 504 U.S. 555, 560 (1992). The plaintiff must have suffered or be immediately
 threatened with an injury in fact that is fairly traceable to the challenged action of the defendant
 and likely to be redressed by a favorable judicial decision. Lexmark International, Inc. v. Static
 Control Components, Inc. 134 S.Ct. 1377, 1386 (2014).
 The test is whether the plaintiff’s interests “fall within the zone of interests protected by
 the law invoked.” (Id. at 1388; quoting Allen v. Wright, 468 U.S. 737, 751 (1984). This requires
 the application of “traditional principles of statutory interpretation,” and not because “prudence”
 dictates that the language of the statute should be limited. Lexmark, 134 S.Ct. at 1388. On the
 other hand, the Supreme Court has held that, in the APA context, this statutory interpretation
 test is not “especially demanding.” Match-Be-Nash-She-Wish Band of Pottawatomi Indians v.
 Patchak, 132 S.Ct. 2199, 2210 (2012) (“Patchak”)
 In the Patchak case, David Patchak brought an action under the APA alleging that the
 Department of Interior lacked the authority to acquire property in trust for an Indian tribe for the
 purpose of constructing a casino because the tribe was not a federally recognized tribe in 1934
 when the IRA was enacted. Carcieri v. Salazar, 555 U.S. 379 (2009). The tribe was formally
 recognized in 1999. Mr. Patchak initiated litigation under the APA alleging that taking land into
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 10 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 trust for Indian gaming “will cause him economic, environmental, and aesthetic harm” as a
 property owner near a casino. Patchak, supra. 132 S.Ct. at 2203 & 2210.
 The Federal Defendants in Patchak, like they do here, argued that Mr. Patchak lacked
 standing because his allegations regarding harm were insufficient because IRA deals only with
 the acquisition of trust land and Mr. Patchak’s alleged harms were related to the use of the trust
 land for a casino after it was acquired into trust. They argued that Mr. Patchak’s interests were
 not “arguably within the zone of interest” protected by the IRA. The Supreme Court disagreed.
 The Court held that the standing test that plaintiffs, like Mr. Patchak, must meet “is not
 meant to be especially demanding.” Patchak, 132 S.Ct. at 2210. Congress intended, when
 enacting the APA, to make agency actions presumptively reviewable Id. There is no requirement
 that Congress, when enacting the subject statute, must have expressly intended to benefit a
 particular plaintiff. And any doubt should be resolved in favor of the plaintiff’s standing. The
 Court found that Mr. Patchak’s allegations of economic, environmental and aesthetic harm caused
 by the neighboring casino, were sufficient to meet the standing test and for him to proceed with
 his APA lawsuit.
 Likewise, the allegations in the SASC, which must be accepted as true at this stage,
 clearly demonstrate Plaintiffs’ standing to bring this lawsuit. In Paragraph 8 of the SASC, in
 addition to the four individual Plaintiffs, identifies 16 members of the Jamul Action Committee
 who reside in Jamul, California and who “will be adversely impacted if, as a result of
 Defendants’ approvals and actions, an illegal Indian casino is constructed on the Parcel.” The
 SASC includes the same allegations with respect to the Plaintiff, the Jamul Community Church,
 which is a community based church located in the town of Jamul. (SASC ¶ 9.) Plaintiffs allege
 that the NIGC’s approvals of the ILD, GMC and GO “will cause major environmental impacts
 in and around the town of Jamul and San Diego County and irreversible harm to the Plaintiffs
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 11 of 28
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 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 and their members and community.” (SASC ¶ 82.) Plaintiffs also allege that the BIA’s and
 DOI’s attempt to take some or all of the property in trust is a violation of the IRA that could
 result in the will cause irreparable harm to the Plaintiffs because, if successful, it will allow or
 facilitate the construction of a major Las Vegas style casino in the rural community of Jamul,
 California. (SASC ¶ 98. See also SASC ¶¶ 114, 122, and 141.) The adverse impacts to the
 Plaintiffs are summarized in Paragraph 123 of the SASC:
 The negative effects of building and operating the casino in Plaintiffs’ community are:
 (a) an irreversible change in the rural character of the area; (b) loss of enjoyment of
 the aesthetic and environmental qualities of the agricultural land surrounding the
 casino site; (c) increased traffic; (d) increased light, noise, air, and storm water
 pollution; (e) increased crime; (f) diversion of police, fire, and emergency medical
 resources; (g) decreased property values; (h) increased property taxes; (i) diversion of
 community resources to the treatment of gambling addiction; (j) weakening of the
 family conducive atmosphere of the community; and (k) other aesthetic,
 socioeconomic, and environmental problems associated gambling.
 These allegations in the SASC are more than sufficient to establish Plaintiffs’ standing to
 pursue this lawsuit against all the Defendants including the Federal Defendants. In fact, the
 Plaintiffs’ allegations are much broader and more detailed than Mr. Patchak’s allegations in
 Patchak which the Supreme Court held were sufficient to establish his standing in that case. As
 alleged in the SASC, Plaintiffs will be directly and adversely impacted if a mega-casino is
 constructed in the middle of the rural community of Jamul. Plaintiffs have standing.
 2. Plaintiffs have standing to pursue their constitutional claims
 Federal Defendants assert that Plaintiffs “lack prudential standing” to assert their Equal
 Protection and Federalism claims. (MTD at 14.) They contend that standing not only involves
 the constitutional limitation on federal jurisdiction but also “prudential limitations on its
 exercise.” Defendants must ignore three Supreme Court decisions to reach this conclusion.
 First, they ignore the Supreme Court’s decision in Lexmark discussed above. The Court in
 that case rejected the “prudential standing” test. The standing question is one of statutory
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Page 13
                        

1
 2
 3
 4
 5
 6
 7
 8
 9
 10
 11
 12
 13
 14
 15
 16
 17
 18
 19
 20
 21
 22
 23
 24
 25
 26
 27
 28
 13
 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 interpretation, not judicial prudence. The prudential standing standards are not applicable and are
 not a limit on Plaintiffs’ standing in this case.
 Second, Federal Defendants ignore Bond v. United States, 131 S.Ct. 2355 (2011) which
 was specifically referenced in Paragraph 24 of the SASC. The Supreme Court held that an
 individual “can assert injury from governmental action taken in excess of the authority that
 federalism defines. Her rights in this regard do not belong to a State.” (Id. at 2363-2364.) The
 Court specifically rejected the prudential standing test suggested by the amicus based on the same
 two cases6 cited by Federal Defendants in their motion to dismiss. (Id at 2363.) Plaintiffs have
 standing to pursue their federalism challenge to the actions of the Federal Defendants to give
 special preferences to the JIV and to exempt JIV property from State and local laws and
 regulations. See also Hawaii v. Office of Hawaiian Affairs, 129 S.Ct. 1436 (2009).
 Finally, Federal Defendants ignore the liberal standing requirements when asserting an
 Equal Protection. “[A]ny person, of whatever race, has the right to demand that any person to
 unequal treatment under strictest judicial scrutiny.” Adarand Constructors, Inc. v. Pena, 515 U.S.
 200, 220 (1995). It is unlikely that the half-blood Indian will survive strict scrutiny. United States
 v. Zepeda, 792 F.3d 1103, 1120 (9th Cir. 2015) (Judge Ikuta’s concurrence). Judge Ikuta also
 observed that the “Supreme Court recently affirmed opposition to ‘[a]ncestral tracing of this sort’
 to enable race-based distinctions.” Id. citing Rice v. Cayetano, 528 U.S. 495, 510 (2000).
 In this case, as alleged in the SASC, the JIV was organized in as a half-blood Indian
 community in 1981. (SASC ¶ 110.) And they reorganized themselves as a quarter-blood Indian
 community. There is no statutory authority that allows for the creation of this racial group. Nor is
 there any authority, and it is a violation of Equal Protection, for the Federal Defendants to give
 preferences, including tribal immunity, to this racial group as though it was a recognized tribe.
 6 Warth v. Seldin, 422 U.S. 490 (1975) and Kowalski v. Tesmer, 543 U.S. 125 (2004).
 Case 2:13-cv-01920-KJM-KJN Document 144 Filed 04/08/16 Page 13 of 28

Page 14
                        

1
 2
 3
 4
 5
 6
 7
 8
 9
 10
 11
 12
 13
 14
 15
 16
 17
 18
 19
 20
 21
 22
 23
 24
 25
 26
 27
 28
 14
 PLAINTIFFS’ OPPOSITION TO FEDERAL DEFENDANTS’ MOTION TO DISMISS (Case No. 2:13-cv-01920 KJM KJN)
 B. Plaintiffs are challenging final agency actions of the NIGC and DOI under the APA.
 The APA authorizes suit by “[a] person suffering legal wrong because of agency action,
 SU.S.C. § 702. The agency action must be a “final agency action.” 5 U.S.C. § 704. The core
 question is whether the agency has completed its decision-making process, and whether the result
 directly affects the parties. Indus, Customers of NW Utils, v, Bonneville Power Admin., 408 F. 3d
 638, 646 (9th Cir. 2005). Furthermore a “final agency action” can even include a “failure to act.”
 5 U.S.C. § 701(b)(2). Sackett v. Environmental Protection Agency, 132 S.Ct. 1367, 1371 (2012)
 (Interim compliance order was a final agency action subject to APA review.)
 The Supreme Court in Sackett evaluated the issue of what is “final” for APA purposes.
 The Court concluded that, regardless of it is designated by the agency, an action is final if it
 “marks the ‘consummation’ of the agency’s decisionmaking process” which has determined rights
 and obligations. (Id. at 1371-1372; citing Bennet v. Spear, 520 U.S. 154, 178 (1997).) The APA’s
 judicial review provision also requires that the plaintiff have “no other adequate remedy in court.”
 Sackett, 132 S.Ct. at 1372. Furthermore, unless the applicable statute excludes review, the APA
 creates a “presumption favoring judicial review of administrative action” and should be
 interpreted broadly in favor of allowing review. Id. at 1373; Patchak, 132 S.Ct. at 2210.
 Paragraph 22 of the SASC includes the following allegation which must accepted as true
 for the purposes of this motion:
 The NIGC’s approval of the ILD on April 4, 2013, the JIV Gaming Ordinance on July 1,
 2013, and the JIV-Penn National Gaming Management Contract on or about January 5,
 2014, are final agency actions subject to review under IGRA. 25 U.S.C. § 2714.
 See also SASC ¶¶ 2, 3, and 4.
 Instead of accepting this factual allegation in the SASC as true for the purpose of their
 motion, the Federal Defendants go beyond the allegations in the SASC and, without any
 supporting references or evidence, challenge the merits of these allegations as they relate to the
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 Indian lands determination and the Gaming Management Contract. (MTD at 15-16.) The
 Defendants attempt to adjudicate the merits of these allegations should be rejected. And the Court
 must assume these allegations are true, and the ILD and GMC were final agency actions for APA
 purposes, when evaluating the propriety of Defendants’ motion.
 On the other hand, even if the Court is reluctant to make that assumption with respect to
 the ILD and GMC, the Federal Defendants concede that the NIGC’s approval of the amended,
 site specific Gaming Ordinance on July 1, 2013, was a final agency action for APA purposes.
 (MTD at 16.) That concession is sufficient to establish APA jurisdiction and it confirms the
 frivolous nature of Federal Defendants motion to dismiss.
 Federal Defendants try to qualify their concession that the approval of the Gaming
 Ordinance was a “challengeable final agency action” by claiming it will not affect the
 environmental injuries which Plaintiffs seek to redress. Again Defendants make this conclusory
 statement without any reference to the specific allegations of environmental and personal injuries
 outlined in the SASC and summarized above. Furthermore, it completely ignores the key role
 plays that a gaming ordinance plays in the NEPA and IGRA processes. A Gaming Ordinance is
 required for gaming to be initiated as the casino regardless of who – Penn National or JIV –
 ultimately manages the casino. It also should trigger a mandatory environmental review.
 Indian gaming is lawful on Indian lands only if it is authorized by an ordinance that has
 been approved by the NIGC Chairman. 25 U.S.C. 2710(d). When submitting an ordinance for
 approval the tribe “shall provide Indian lands or environmental and public health and safety
 documentation” to the NIGC Chairman. 25 C.F.R. 522.2(i). And the NIGC Chairman, when
 reviewing an ordinance, must insure that “the construction and maintenance of the gaming
 facility, and operation of that gaming is conducted in a manner which adequately protects the
 environment and safety.” 25 U.S.C. 2710(b)(2)(E) (emphasis added).
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 The NIGC Chairman must approve a gaming ordinance within 90 days of submission if it
 meets the requirements of 2710. 25 U.S.C. 2710(e). Once approved, and after her environmental
 review is complete, the Chairman is required to publish the gaming ordinance in the Federal
 Register. 25 U.S.C. 2710(d)(2)(B). Then, and only then, can gaming on the tribe’s Indian lands
 proceed pursuant to the Tribe-State compact. 25 U.S.C. 2710(d)(2)(C). An important APA
 remedy available to Plaintiffs is ask that the Chairman be required to complete her mandatory
 environmental review and insure that the construction and operation of the casino is conducted in
 a manner protects the environment and safety.
 C. The Compact is enforceable by third parties as federal law (though not as a contract).
 Federal Defendants argue that neither the Plaintiffs nor the United States are parties to the
 Compact and therefore have no ability to enforce it as a matter of contract law. Plaintiffs agree
 with that statement. Plaintiffs are not seeking to enforce the Compact as a contract matter.
 Instead, once the Compact is approved by the United States, then it is transformed into federal
 law and its environment provisions (like NEPA) enforceable by the Plaintiffs as asserted in the
 sixth claim for relief in the SASC.
 IGRA requires that tribal gaming be “conducted in conformance with a Tribal-State
 compact . . . approved by the Secretary of Interior” 25 U.S.C. §2710(d)(1), (3)(B); In re Indian
 Gaming, 331 F.3d 1094, 1097 (9th Cir. 2003). “[W]here Congress has authorized the States to
 enter into a cooperative agreement, and where the subject matter of that agreement is an
 appropriate subject for congressional legislation, the consent of Congress transforms the States’
 agreement into federal law under the Compact Clause.” Cuyler v. Adams, 449 U.S. 433, 440-441
 (1981); Cabazon Band v. Wilson, 124 F.3d 1050, 1056 (9th Cir. 1997). And its enforcement is not
 limited to the parties to the Compact. Like all federal laws, the Compact applies with equal force
 to all parties regardless of their connection to the Compact. Gaming Corp. v. Dorsey & Whitney,
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 supra. 88 F.3d at 543-551, (Compact is a “creation of federal law” and IGRA which preempts the
 field and governs related non-compact agreements between third parties.)
 Furthermore the factual allegations in SASC (¶¶ 50-55 and 143-151), which must be
 assumed to be true for the purposes of Federal Defendants motion to dismiss, include:
 The 1999 JIV Compact was approved by the Secretary in 2000.
 A Compact, once approved, becomes federal law and is enforceable as such.
 The Compact prohibits the construction of a gaming facility on Indian lands by the JIV
 after January 1, 2005 “unless and until an agreement to amend this Section 10.8 has been
 concluded between the Tribe and the State.”
 Despite a timely request from the State, the JIV has not agreed to amend Section 10.8.3 of
 the Compact.
 Construction on the casino should cease until Section 10.8 is amended.
 Federal Defendants do not address these allegations or argue that if they are assumed to be
 true why Plaintiffs sixth claim fails to state a cause of action. Defendant attempt to argue the
 merits, instead of assuming the allegations in the SASC are true, should be rejected and their
 motion to dismiss should be denied.
 D. Plaintiffs’ claims are not barred by the statute of limitations.
 Federal Defendants next assert, without any supporting reference to a triggering event
 alleged in the SASC or otherwise, that Plaintiffs’ first (IGRA) and second (IRA) claims for relief
 are barred by the statute of limitations. Plaintiffs’ first claim in the SASC is that the subject
 property is not a “reservation” eligible for gaming under IGRA. And Plaintiffs’ second claim in
 the SASC that the JIV was not a federally recognized tribe in 1934.
 The applicable statute of limitations provides that “every civil action commenced against
 the United States shall be barred unless the complaint is filed within six years after the right of
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 action first accrues.” 28 U.S.C. §2401(a). The first time that the NIGC ever publically
 characterized the land in question as “reservation” that qualified for gaming under IGRA was
 April 10, 2013. (SASC ¶¶ 2, 63 and 74-85.) This lawsuit was filed five month later, in September
 2013, well within the six year statute of limitations.
 Federal Defendants claim that Plaintiffs were on constructive notice at some undefined
 point more than six years prior to 2013 in the past – sufficient to trigger the statute of limitations
 – that the JIV was a federally recognized tribe in 1934 as defined by the IRA with a reservation
 eligible for gaming as defined by IGRA. Federal Defendants claim that the JIV was a federally
 recognized tribe with a reservation was part of the public record. But just the opposite is true.
 The public record, as alleged in the SASC, was that the JIV organized as a half-blood in
 1981, then a quarter-blood in 1996, Indian community and chose not to organize as a federally
 recognized tribe pursuant to 25 C.F.R. Part 83. The JIV did not exist as a tribal governmental
 entity in 1934. Nor has Congress ever recognized them as a tribe. Nor do they have a treaty with
 the United States. (SASC ¶¶ 40-44 and 49.) Furthermore the public record of the title for the four
 parcels on which the casino is being constructed reveals that none of the four parcels qualifies as
 a reservation eligible for gaming under IGRA. (See Plaintiffs Motion for Summary Judgment
 (ECF No. 133) incorporated here by reference.)
 The only documents mentioned (but not provided) by the Federal Defendants are
 supposedly “voluminous record of judicial decisions” in many lawsuits collectively known as the
 Rosales Litigation. (MTD at 18-19, n.7) But neither Plaintiffs, nor Federal Defendants, were
 parties to that litigation. Nor does the Federal Defendants claim that any of the lawsuits decided
 that the subject property was a reservation for IGRA purposes or that the JIV was a federally
 recognized tribe in 1934 for purposes of the IRA. Instead, the issue in those lawsuits – as
 described by the Federal Defendants – was whether the land was held for the benefit of the JIV
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 or for the benefit of the individual Jamul Indians who resided on the property. Plaintiffs in this
 case are not Jamul Indians or members of the JIV and, therefore, have no interest in the property
 that was contested or resolved in the Rosales Litigation.
 In Paragraph 45 of the SASC, without mentioning the cases, Plaintiffs make the following
 allegations regarding their understanding of this outside litigation:
 After it was organized, the JIV claimed a beneficial interest in the Parcel. This claim is
 disputed and has been litigated by the individual Jamul Indians which were designated by
 the Secretary of Interior as the Parcel beneficiaries prior to the creation of the JIV. That
 litigation is continuing and involves competing claims to the beneficial interest in the
 Parcel. None of the Plaintiffs were or are involved in those lawsuits. None of the lawsuits
 between Jamul Indians and the JIV involve IGRA or the Indian lands issue present in this
 case. Nor do the Plaintiffs claim an ownership or a beneficial interest in the Parcel.
 This factual summary alleged in the SASC must be accepted as true for the purpose of
 Federal Defendants’ motion. Defendants attempt to adjudicate the merits of this issue without
 reference to the SASC should be rejected and their motion should be denied.
 Federal Defendants also claim that the adoption of IGRA in 1989, somehow, put the
 Plaintiffs on notice that the land donated in 1978 and occupied by individual Jamul Indians in
 1989, would be designated by the NIGC in 2013 to be a “reservation” eligible for gaming under
 IGRA. This is nonsense. If Federal Defendants’ contention were true, the enactment of IGRA in
 1989 would be the triggering event, and the statute of limitations would have already run in 1995,
 for all future Indian lands determinations by the NIGC. Obviously this is not the case. But Federal
 Defendants’ claim that IGRA was the triggering event for Plaintiffs to challenge the JIV’s
 reservation status, is a clear indicator that there are no other public records indicating that the
 property donated to the United States for the benefit of Jamul Indians in 1978 is a JIV reservation.
 Furthermore, even if other public records existed that the JIV had a reservation (and they
 do not) and Plaintiffs did had a legitimate opportunity to challenge those earlier events (and they
 did not), that unidentified event would not have triggered the six year statute of limitations to
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 challenge the NIGC’s 2013 ILD, GO or GMC. This type of situation was addressed by the Ninth
 Circuit in Wind River Mining Corp. v. United States, 946 F.2d 710 (9th Cir. 1991). In that case,
 initiated in 1989, the plaintiff challenged the Bureau of Land Management’s 1979 designation of
 a Wilderness Study Area that precludes mining. The Ninth Circuit permitted the case to proceed,
 even though it was beyond the six years:
 “If . . . a challenger contests the substance of an agency decision as exceeding constitutional
 or statutory authority, the challenger may do so later than six years following the decision by
 filing a complaint for review of the adverse application of the decision to the particular
 challenger. Such challenges, by their nature, will often require a “more interested” person
 than generally will be found in public at large. . . . The government should not be permitted
 to avoid all challenges to its actions, even if ultra vires, simply because the agency took the
 action long before anyone discovered the true state of affairs.”
 Wind River Mining Corp. v. United States, supra. 946 F.2d at 715.
 See also North County Community Alliance, Inc. v, Salazar, supra. 573 F. 3d at 742-743.
 Also the six year APA statute of limitations does not apply to Plaintiffs constitutional challenges.
 Schiller v. Tower Semiconductor, Ltd., 449 F.3d 286, 293 (2nd Cir 2006.)
 E. Plaintiffs’ claims are not collateral attacks on the JIV or the claimed reservation.
 Federal Defendants claim that Plaintiffs’ lawsuit is a collateral attack on the JIV’s
 recognition and reservation. They are wrong on both fronts.
 First, this case is a direct challenge to the NIGC’s 2013 determination that the land is a
 “reservation” eligible for gaming under IGRA. And it is a direct challenge to the NIGC’s
 approval of the GO and the GMC based on that determination.
 Second, this case is a direct challenge to the DOI’s and BIA’s attempts to take the
 property in trust for the JIV which, regardless of its current tribal status, is not qualified for the
 fee-to-trust transfer pursuant to the IRA of 1934 because it was not a federally recognized tribe in
 1934. Carcieri v. Salazar, 132 S.Ct. 1058 (2009).
 Federal Defendants’ reliance on the decision in Big Lagoon Rancheria v. State of
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 California, (9th Cir. 2014) is misplaced. In fact, Plaintiffs’ lawsuit is an example of a timely,
 direct APA challenge that the Ninth Circuit held that California should have pursued in Big
 Lagoon years ago. In that case the BIA took 11 acres into trust for the Big Lagoon in 1994. In
 2009, Big Lagoon sued California for failing to negotiate a gaming Compact. California defended
 by arguing that the BIA lacked the authority to take land into trust for Big Lagoon in 1994
 because it was not a federally recognized tribe in 1934 when the IRA was enacted.
 The Court held that California’s defense to Big Lagoon’s lawsuit was an improper
 collateral attack on the BIA’s 1994 decision to take the land into trust. But the Court also
 confirmed that if there had been a timely and direct APA challenge by California the outcome
 would have been different. If the tribe was not federally recognized in 1934, “the BIA lacks
 authority to take land into trust on its behalf.” Id. Carcieri v. Salazar, 555 U.S. 379 (2009).
 Federal Defendants assert, without any supporting evidence or references, that the trust
 acquisition of the parcels for the reservation occurred in 1978 and 1982. Probably Federal
 Defendants are referring to two donation deeds. (See ECF 133-4 Exhibits A, E and F.) Neither
 deed purports to create a reservation. The 1978 deed was recorded 3 years before the JIV existed
 and transferred 4.66 acres “in trust for such Jamul Indians of one-half degree or more blood as the
 Secretary of Interior may designate.” The 1982 deed transferred approximately 1.372 “in trust for
 the Jamul Indian Village” “for the purpose of a graveyard and approach thereto.”
 The Secretary of Interior is authorized to acquire, whether in trust or not, “for the purpose
 of providing land for Indians.” 25 U.S.C § 465. Land previously donated to the United States in
 fee for the benefit of Indians is not acquired in trust “unless the acquisition is approved by the
 Secretary” pursuant to regulations in Part 151. 25 C.F.R. § 151.3. Only after the land is acquired
 in trust pursuant to Part 151, is the Secretary authorized to “proclaim” a new Indian reservation.
 25 U.S.C § 467. There is no evidence that the Secretary formally took this property in trust
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 pursuant to Part 151 or that she proclaimed it to be a reservation in 1978 or in 1982 or at any time
 since then. Plaintiffs cannot collaterally attack a proclamation of a reservation that has never
 occurred.
 With respect to the JIV’s alleged tribal status as a federally recognized tribe, Federal
 Defendants claim that the JIV “has been on the Secretary’s official list of federally recognized
 tribes since 1982.” (MTD at 21.) The first problem with this contention is that the list does not
 purport to be a list of federally recognized tribes. Instead, the JIV was put on a list created by the
 BIA entitled: “Indian Entities Recognized and Eligible To Receive Services From the Bureau of
 Indian Affairs.” (SASC ¶ 37.) Second, the JIV in 1981 voluntarily decided not to seek federal
 recognition pursuant to 25 C.F.R. Part 83. (SASC ¶¶ 43-44.)7 And, finally, even if the Court
 assumes that the JIV was federally recognized in 1982, it would not be inconsistent with Plaintiffs
 argument that JIV was not federally recognized in 1934 and therefore was not entitled to the fee-
 to-trust benefits of the IRA of 1934.
 In summary, Plaintiffs’ lawsuit is not a collateral attack on JIV’s claimed tribal status. It
 is a direct challenge to BIA’s authority to take lands into trust for the JIV which the Federal
 Defendants acknowledge did not exist before 1981 and which was not a federally recognized tribe
 in 1934. Based on Carcieri, as a matter of law, the property could not be taken into trust for the
 JIV under the IRA of 1934.
 F. Defendants improperly challenge to the merits of Plaintiffs’ federalism claims.
 Instead of accepting the allegations in the SASC as true, as they must on a motion to
 7 As a consequence, the JIV was not allowed on the list established by Congress in 1994 pursuant
 to the Federal Recognition Tribal List Act. (Pub. Law 103-454.) To be on this list a tribe must
 have obtained federal recognition “by Act of Congress” or “by the administrative procedures set
 forth in Part 83 of the Code of Federal Regulations denominated ‘Procedures for Establishing that
 an American Indian Group Exist as an Indian Tribe.’ ” (Id.) The JIV has not filed a petition to
 become a tribe pursuant to the procedures of Part 83.
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 dismiss, Federal Defendants improperly challenge the merits of Plaintiffs’ constitutional claims.
 Specifically they state that, “[e]ven if Plaintiffs could establish standing for their federalism
 claims, their claims lack merit.” Federal Defendants then spend three pages arguing the merits of
 Plaintiffs’ federalism claims.
 Federal Defendants need to be reminded that a motion for failure to state a claim is not a
 procedure for resolving a contest about the facts or the merits of the case. Nelson v. Union Bank
 of California, 290 F.Supp.2d 1101, 1105 (CD Cal. 2003). Instead, dismissal for failure to state a
 claim under Rule 12(b)(6) is appropriate only when the plaintiff can prove no set of facts
 supporting relief. Guerro v. Gates, 357 F.3d 911,916 (9th Cir. 2004).
 Furthermore, Federal Defendants misstate the scope of Plaintiffs federalism claim. It is
 not about the authority of the federal government to acquire land to provide for Indians. 25 U.S.C.
 465. Instead, Plaintiffs federalism claim is that the Federal Defendants have no authority to
 exempt property they acquire for Indians from State and local laws and regulation. The Federal
 Defendants claim without citing any authority the IRA “removes land acquired in trust for tribes
 from state and local taxation, and by extension, other regulatory jurisdiction.” (MTD at 22.)
 There is no authority for the Federal Defendants to unilaterally “extend” the IRA statutory
 language that exempts land from State and local taxation to include an exemption from State and
 local regulation. It is this very assertion by Federal Defendants that violates the principles of
 federalism outlined by the Supreme Court in Hawaii v. Office of Hawaiian Affairs 129 S. Ct.
 1436 (2009). It is also a violation of the equal protection rights of the Plaintiffs. The Federal
 Defendants lack the authority to remove the land from State and local regulation for the
 exclusive benefit of the JIV which is a quarter-blood Indian racial group.
 Finally, Defendants state that Plaintiffs “fail to actually plead an equal protection
 claim.” (MTD at 20.) This is simply not true. Equal Protection is one of two constitutional
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 claims raised by Plaintiffs. And, as outlined above, it is closely linked to the federalism claim.
 Federal Defendants played a key role in creating the JIV as a half-blood Indian
 community in 1981 and in reorganizing the JIV as a quarter-blood Indian community in 1996.
 Federal Defendants then were responsible for putting JIV on the BIA’s list of Indian entities
 eligible to receive services from the BIA. And Federal Defendants, under the color of federal
 governmental authority, treated, and gave preferences to, the JIV as though it was a federally
 recognized tribe that had completed the Part 83 process. The Bureau of Indian Affairs (BIA)
 has tried to accept land in trust for the JIV without complying with the 25 C.F.R. Part 151
 process or obtaining the Secretary of Interior’s approval. And the National Indian Gaming
 Commission (NIGC) has declared the land on which the casino is being constructed to be a
 “reservation” eligible for gaming under the Indian Gaming Regulatory Act without obtaining
 the required reservation proclamation from the Secretary of Interior. These and other actions by
 the Defendants form the basis for Plaintiffs’ constitutional claims – especially violations of their
 Equal Protection right in favor of the JIV a quarter-blood Indian group based on race.
 G. The JIV is not a necessary party to this lawsuit.
 Federal Defendants move to dismiss the SASC on the basis that Plaintiffs failed to join
 the JIV “absent an APA claim.” Federal Defendants argue that the joinder of the tribal officials
 in their individual capacities does not remedy the failure to join the JIV as a required party.
 But the Ninth Circuit disagrees with the Federal Defendants. It has held that the Ex Parte
 Young doctrine “permits actions for prospective non-monetary relief against State or tribal
 officials in their official capacity to enjoin them from violating federal law, without the presence
 of the immune State or tribe. See Ex Parte Young, 209 U.S. 123 (1908).” Salt River Project
 Agricultural Improvement and Power District v. Lee, 672 F.3d 1172, 1181 (9TH Cir. 2012). The
 Ninth Circuit concluded that, because the plaintiffs in that case named tribal officials under the
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 Ex Parte Young doctrine, the tribe was not a necessary party under Federal Rule of Civil
 Procedure, Rule 19. Id.
 Plaintiffs named five JIV council members in their personal capacity for allowing the
 construction of an illegal casino on the non-Indian land in violation of federal and State law
 including constitutional violations. Each of these Defendants has acted, or threatened to act,
 under the color of JIV governmental authority to the injury of Plaintiffs in violation of federal
 law and in excess of federal limitations upon their power and authority. Ex parte Young (1908)
 209 U.S. 123; Michigan v. Bay Mills Indian Community 134 S.Ct. 2024 (2014) and Salt River
 Project Agricultural Improvement and Power District v. Lee, 672 F.3d 1176 (9th Cir. 2012)
 Although JIV was not joined as a required party, as allowed by Federal Rule of Civil
 Procedure 19(c), Plaintiffs did allege and explain the non-joinder in Paragraph 14 of the SASC:
 Although not named as a defendant, nor federally recognized as an Indian tribe, the JIV has
 voluntarily participated in this case as though it was a party. The JIV filed briefs, motions,
 opposition to motions and requests for judicial notice in this case which, over Plaintiffs’
 objections, have been accepted and decided by the Court. Plaintiffs, by naming the JIV
 Council Members and Officials, do not concede that the JIV is a federally recognized tribe.
 Plaintiffs have no objection to allowing the JIV to continue to participate on an amicus or
 special appearance basis. That approach coupled with the participation of the JIV council member
 defendants, the defendants labeled by JIV as “tribally related defendants,” and the Federal
 Defendants should be more than sufficient to promote and protect JIV’s interests in this case.
 On the other hand, if the Court decides that the JIV should be joined and served as a
 necessary party, Plaintiffs request a reasonable opportunity to serve the JIV. Their joinder is
 feasible and not barred by their claim of sovereign immunity. The Supreme Court has held that
 immunity is limited to tribes who were “separate sovereigns pre-existing the Constitution.”
 Michigan v. Bay Mills, 134 S.Ct. at 2030. It is part of their inherent and historic sovereign
 authority that predates the creation of the United States. Id.
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 The JIV was not a separate sovereign that pre-existed the Constitution. It has only existed
 as a quasi-tribal entity for the last 34 years. It was organized and created with the help of the
 Pacific Regional Office of the BIA in 1982 as a half-blood Indian community and then, in 1996,
 it was converted to a quarter-blood Indian community. It has never sought federal recognition
 under 25 C.F.R. Part 83.
 H. Plaintiffs were not required to file a Federal Tort Claim.
 Federal Defendants claim that the Court lacks jurisdiction over the fourth claim in the
 SASC, because Plaintiffs have supposedly failed to file an administrative claim pursuant to the
 Federal Torts Claims Act (FTCA). This is not correct.
 The FTCA grants jurisdiction for actions against the federal government for monetary
 claims for injury, property loss or death “caused by the negligent or wrongful act or omission of
 any employee of the Government.” 28 U.S.C. § 1346(b). The FTCA is not applicable, and
 Plaintiffs were not required to file a tort claim, because Plaintiffs are not, at this time, seeking
 monetary damages against the Federal Defendants in the Fourth Claim for Relief in the SASC.
 Plaintiffs will file a timely tort claim under the FTCA if and when they seek monetary damages.
 For the same reasons, Federal Defendants also filed a substitution of the United States in
 place of Defendants Dutschke and Rydzik pursuant to 28 U.S.C. § 2679(d) as to all tort actions
 in the “First Amended Complaint.” There are no tort actions in the First Amended Complaint
 against the Federal Defendants. So this proposed substitution is not appropriate and is of no effect.
 Defendants Dutschke and Rydzik remain parties in this case in both their individual and official
 capacities. The United States interests are represented by the federal agency Defendants.
 I. Federal Defendants were properly and timely served with the summons and SASC.
 Federal Defendants again challenge the service on the six federal officials, including
 Dutschke and Rydzik, who were named individually in the SASC. The Court dismissed the
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 individual claims against four of these Defendants, except Dutschke and Rydzik, without
 prejudice. As noted above, Plaintiffs may seek reconsideration of this order after the pending
 appeal is completed. In the alternative, although they remain parties in this case in their official
 capacities, Plaintiffs may file a separate lawsuit against these four officials in their individual
 capacities. In any event, all of these Defendants waived service or were properly served.
 On August 29, 2014, the day after the Summons was issued, and three days after the SASC
 was filed, the Federal Defendants filed an ex parte application for enlargement of time to respond
 to the SASC. (ECF No. 53.) This application was filed on behalf of all Defendants, without
 qualification and in both their official and individual capacities. Federal Defendants filed this
 application without first challenging personal jurisdiction or service on any Federal Defendant.
 “Defendants can waive the defect of lack of personal jurisdiction by appearing generally
 without first challenging the defect in a preliminary motion or in a responsive pleading.” Jackson
 v. Hayakawa, 682 F.2d 1344, 1347 (9th Cir. 1982.) A general appearance occurs whenever a
 party participates in the case and demonstrates a “clear purpose to defend the suit.” Wilson v.
 Moore and Associates, Inc., 564 F.2d 366, 369 (9th Cir. 1977). Indeed, with the enactment of
 Federal Rule of Civil Procedure, Rule 12, special appearances to assert a defense are not possible
 and have been abolished in federal court. Wright v. Yackley, 459 F.2d 287, 291 (9th Cir. 1972.)
 All the Federal Defendants, in their ex parte application, demonstrated a clear intent to
 appear and defend this suit. Federal Defendants’ ex parte application was a general appearance
 and waiver of service by the six federal Defendants named in their individual capacities. Even
 imperfect or improper service is waived when a party generally appears in a case and voluntarily
 submits to the jurisdiction of the Court. Martin v. Winder, 341 F.2d 197, 200 (9th Cir. 1965).8
 8 Also, as a precaution, a separate summons was served on Defendants Dutschke and
 Rydzik, the primary federal violators, in their individual capacities. (ECF Nos. 70 & 71.) And the Court did not dismiss Dutschke or Rydzik in their individual capacities. (ECF No. 119.)
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 Also the Court granted the Federal Defendants’ ex parte application on September 4,
 2014, and ordered all Defendants to respond to the SASC within 45 days after service on all the
 Defendants. (ECF No. 58.) The last Defendants were served on December 24, 2014.
 Consequently, the last day for the Defendants to respond to the SASC was February 7, 2015. If
 the six federal Defendants sued individually wanted to challenge the SASC on the basis of lack of
 personal jurisdiction, insufficient process, or insufficient service of process, they were required to
 bring a motion to dismiss under Rule 12(b)(2)(4) or (5) on or before February 7, 2015. They did
 not do that and, consequently, waived these defenses. Fed.R.Civ.P. 12(h)(1).
 “The expression of legal rights is often subject to certain procedural rules: The failure to
 follow those rules may well result in the curtailment of the rights. Thus, a failure to enter a timely
 objection to personal jurisdiction constitutes, under Rule 12(h)(1), a waiver of the objection.”
 Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 705 (1982).
 Also, by failing to file timely responses, the factual allegations in the SASC are deemed admitted
 by the Defendants. Fed.R.Civ.P. 8(b)(6).
 CONCLUSION
 For the forgoing reasons, the Plaintiffs respectfully request that Federal Defendants’
 motion to dismiss Plaintiffs’ Second Amended and Supplemental Complaint be denied. On the
 other hand, if the Court finds that the allegations in the SASC are deficient in any way, Plaintiffs
 respectfully request a reasonable opportunity to correct those deficiencies.
 Dated: April 8, 2016.
 Respectfully submitted,
 /s/ Kenneth R. Williams KENNETH R. WILLIAMS Attorney for Plaintiffs, Jamul Action Committee, Jamul Community Church, Darla Kasmedo, Paul Scripps, Glen Revell, and William Hendrix
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