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1  
 IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
 FOURTH DISTRICT
 CASE NO.: 4D12-1548
 L.T. CASE NO.: CACE 11-016210 (18)
 CITY OF HOLLYWOOD FLORIDA,
 Plaintiff-Appellant
 vs.
 STEVEN KOHN
 Defendant-Appellee,
 ________________________________/
 Motion to Dismiss for Lack of Jurisdiction
 Defendant-Appellee Steven Kohn moves this Court to dismiss this appeal
 for lack of jurisdiction, and states as follows:
 1. Plaintiff-Appellant has filed notice that they are appealing the Circuit
 Court’s order of April 3, 2012 by incorrectly stating that the order is a “final order
 dismissing the complaint without prejudice…”
 2. Plaintiff-Appellant has also filed notice that they are appealing two non-final
 orders, one dated November 14, 2011, and the other January 3, 2012.
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 3. There is no order dated January 3, 2012, and the order thus referred to is
 dated December 6, 2011.
 4. There is no order dated April 3, 2012, and the order thus referred to is dated
 April 2, 2012.
 5. By appealing the April 2, 2012 order as a “final order,” Plaintiff-Appellant
 contends that this Court has appellate jurisdiction in this matter pursuant to Florida
 Rule of Appellate Procedure 9.030(b)(1)(a), which permits appeals of “(A) final
 orders of trial courts…”
 6. Plaintiff-Appellant further contends that this Court also has appellate
 jurisdiction to the interlocutory orders pursuant to Florida Rule of Appellate
 Procedure 9.130(g), when raised in conjunction with the appeal of a final order.
 Argument I The Order of April 2, 2012 is a non-final order which is not an
 appealable order under the Florida Rules of Appellate Procedure.
 7. The April 2, 2012 order is an order of dismissal without prejudice,
 intentionally caused by the Plaintiff-Appellant’s premeditated decision to not pay
 the transfer fee required by Rule 1.060(C) within 30 days of rendition of the Order.
 8. “RULE 1.060. TRANSFERS OF ACTIONS (c) Method. The service charge of the clerk of the court to which an action is transferred under this rule shall be paid by the party who commenced the action within 30 days from the date the order of transfer is entered, subject to taxation as provided by law when the action is determined. If the service charge is not paid within the 30 days, the action shall be dismissed
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 without prejudice by the court that entered the order of transfer.” [emphasis added]
 9. Because the dismissal is based on the mandate of Rule 1.060(C), the
 Plaintiff-Appellant may reopen the case at any time by simply paying a nominal
 fee to the Clerk of Courts, and then completing the payment of the service charge
 to the Clerk of Courts, Broward County.
 10. In Hinote v. Ford Motor Co., Case No. 1D06-6657, First District Court of
 Appeals for the State of Florida, May 25, 2007, the Court ruled:
 “The test of finality is whether the action is disposed of by the order and whether a question remains open for judicial determination. See, e.g., Caufield v. Cantele, 837 So. 2d 371, 375 (Fla. 2002); Carlton, 621 So. 2d at 452. Additionally, “[t]o be appealable as a final order, an order must contain unequivocal language of finality.” Hoffman v. Hall, 817 So. 2d 1057, 1058 (Fla. 1st DCA 2002).
 11. The Order [under appeal] of April 2, 2012 states :
 “For whatever reason, Plaintiff has failed to pursue its claim in county court. Regardless of whether Plaintiff prevails in county court, Defendant prevailed on this action upon dismissal.” [emphasis added]
 12. The language in the Order quoted above explicitly states that judicial labor
 has not been concluded by this Order, and that questions remain open for judicial
 determination in the Court to which this case was transferred. The required
 “unequivocal language of finality” is absent.
 13. In Hinote, the Court further states:
 “…an order that affirmatively states the dismissal of a complaint is “without
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 prejudice” is sufficiently equivocal to require further analysis. Such language may render the order nonfinal even without stating the order is “with leave to amend,”” [emphasis added]
 The dismissal order of April 2, 2012 was rendered “without prejudice.”
 14. In Hinote, the Court additionally states: “…where it remains unclear whether the order is intended to be final or nonfinal, it is proper to dismiss the appeal as premature because the order does not contain sufficient language of finality to constitute a final order. See Bushweiler v. Levine, 476 So. 2d 725 (Fla. 4th DCA 1985).”
 If the language of the April 2, 2012 Order leaves doubt as to whether said
 Order is final or non-final, it is proper to dismiss this appeal as premature.
 15. In Pagenet, Inc. v. State, Dept. of Revenue, 843 So.2d 1027 (Fla. 1st DCA
 2003), the Court ruled:
 “Having considered the appellant's response to the Court's order of March 18, 2003, we dismiss this appeal for lack of jurisdiction. The order on appeal, which dismissed appellant's complaint without prejudice to its right to file an amended complaint that corrects the identified defects, did not end the judicial labor effectuating a termination of the cause. See Augustin v. Blount,Inc., 573 So.2d 104 (Fla. 1st DCA 1991). Furthermore, the order did not become a final order by purporting to be a dismissal with prejudice if the appellant failed to comply with any of the options provided in the order for filing an amended complaint. Ponton v. Gross, 576 So.2d 910 (Fla. 1st DCA 1991).
 16. Because the Plaintiff-Appellant has the option to reopen and continue to
 litigate the instant case by merely paying the case reopening fee and the transfer
 fee, the judicial labor effectuating a termination of the cause has not occurred.
 17. In Augustin v. Blount, Inc., 573 So.2D 104 (Fla. 1st DCA 1991):
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 “The appellees now move to dismiss this appeal for lack of jurisdiction, arguing that the order sought to be reviewed is not a final order. We agree. A final order is one which constitutes an end to the judicial labor in the cause. Howard v. Ziegler, 40 So.2d 776, 777 (Fla. 1949). It is clear from the context of the proceedings below that the dismissal of appellant's claim was without prejudice to his right to file an amended claim that corrects the defects identified in the motion to dismiss. The judicial labor in the lower tribunal is obviously not at an end and it therefore follows that the order is not final and we are without jurisdiction to review it. Hancock v. Piper, 186 So.2d 489 (Fla. 1966).” [emphasis added]
 Accordingly, because the Plaintiff-Appellant is able to reopen and litigate
 this case by merely paying the case reopening fee and the transfer fee, judicial
 labor in the lower tribunal is not at an end and therefore the Order is not final.
 18. In Rosie O'Grady's, Inc. v. Del Portillo, 521 So.2d 183 , 184 (Fla. 3d DCA
 1988), the Court ruled:
 “As can be plainly seen, the non-final orders reviewable when entered are, as the committee note to the Rule 9.130 tells us, "the most urgent interlocutory orders." These orders are deemed to have such immediate adverse consequences to the losing party that expeditious review is afforded as of right. See School Board v. Angel, 404 So.2d 359, 361 (Fla. 5th DCA 1981) Whether correct or not, the trial court's refusal to dismiss the plaintiff's action without prejudice (the limited sanction permitted by Rule 1.060(c)) because no service charge was paid is not a matter of such import that it requires an appellate court's immediate attention.” [emphasis added] It logically follows that if the lack of dismissal under Rule 1.060(C)
 “because no service was paid is not a matter of such import that it requires an
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 appellate court’s immediate attention,” then a dismissal under the same
 circumstances would be equally non-urgent.
 Argument 2 The Order of April 2, 2012 was the result of an implied voluntary
 dismissal on the part of the Plaintiff-Appellant, and is therefore un-appealable. Therefore, this appeal should be dismissed with prejudice.
 19. The Circuit Court ruling of April 2, 2012 gives indications that this
 dismissal and subsequent award of costs should be viewed as though the dismissal
 was voluntary on the part of the Plaintiff-Appellant, by specifically using the cases
 of Frazier v. Dreyfuss, 14 So. 2d 1183, 1185 (Fla. 4th DCA 2009) and Alhambra
 Homeowners Ass'n, Inc. v. Asad, 943 So. 2d 316 - Fla: Dist. Court of Appeals, 4th
 Dist. 2006 as precedents. Both cases are scenarios where attorney fees were
 awarded after a voluntary dismissal, and the Order of April 2, 2012 goes into detail
 showing how the behavior of the parties were very similar to the instant case.
 Even though in Frazier the ultimate dismissal was voluntary and not implied, the
 Order of April 2, 2012 states:
 “The trial court dismissed the action and awarded fees, holding that regardless of whether or not the buyers ever instituted arbitration proceedings in Costa Rice or otherwise decided not to pursue their claims, the seller prevailed in the action when the case was dismissed. Id. at 1184-5 (applying reasoning of Alhambra Homeowners Ass'n, Inc. v. Asad, 943 So. 2d 316 (Fla. 4th DCA 2006)).”
 Since the reasoning in Frazier and Alhambra revolved around awarding
 costs in a voluntary dismissal, the Circuit Court clearly equates voluntary dismissal
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 with the Plaintiff-Appellant 's decision in the instant case to not pursue their claim
 in the County Court as per the Transfer Order, thereby causing the Court to dismiss
 the action pursuant to 1.060(C).
 The awarding of attorneys fees in the case of a court-ordered dismissal is not
 a matter that would normally be supported by the comparison to cases that were
 voluntarily dismissed. The Circuit Court’s choice of case law in the Order reveals
 the view that although this was a court-ordered dismissal, it has the characteristics
 of a voluntary dismissal, and is therefore not open to appeal.
 20. A party (quoting this Court in Davis v. Reuter, 4D07-141): “cannot appeal the trial court’s dismissal because this is the very ruling they sought. See Adams v. Shiver, 890 So. 2d 1199, 1200 (Fla. 1st DCA 2005) (“It is well settled that when a litigant requests and receives a favorable ruling, she cannot later, on appeal, be heard to complain of the trial court's action in acceding to her request.”) (citing Arsenault v. Thomas, 104 So. 2d 120 (Fla. 1958)); see also Logan v. Scheffler, 441 So. 2d 666, 668 (Fla. 3d DCA 1983).”
 21. The sole reason that judicial labor has ceased for the moment is due to the
 intentional inaction of the Plaintiff-Appellant by electing to not pay the transfer fee
 (after potential damages in this lawsuit were reduced to $100) within the 30 day
 deadline. Plaintiff-Appellant again decided not to pay the transfer fee, even after
 the Defendant filed his first motion to dismiss on February 21, 2012 (77 days after
 rendition of the Order), and again willfully neglected to mention to the Court
 during both the February 27, 2012 hearing (83 days after rendition) and the March
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 21, 2012 hearing (106 days after rendition of the Order) that a transfer fee had been
 paid or was going to be paid.
 22. Plaintiff-Appellant claimed later that they paid the transfer fee to the
 County Court on March 14, 2012, but the “proof” thereof that was submitted
 (Exhibit A) by the Plaintiff-Appellant demonstrates
 a) that the Plaintiff-Appellant did not pay the fee to the County Court (and
 instead paid to the Circuit Court),
 b) that the fee allegedly paid was calculated to be the filing fee for Circuit
 Court (not County Court) (Exhibit B), and
 c) that the new amount of the lawsuit was $162,334.02, an amount in
 extreme excess of $100 and within the jurisdiction of the Circuit Court, not the
 County Court to which the action had been transferred.
 In other words, the Plaintiff-Appellant, while openly defying the Order of
 December 6, 2011 that reduced damages to $100 and transferred the matter to
 County Court, declared they were in compliance with the Order by attempting to
 re-file the same lawsuit in Circuit Court for a new, increased sum of $162,334.02.
 Plaintiff-Appellant made no mention of the alleged payment at the hearing of
 March 21, 2012, even though they stated [after the dismissal] that the check had
 been written on March 14.
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 23. The facts that the Plaintiff-Appellant never paid the transfer fee to the
 County Court, and never mentioned to either the Defendant or the Judge that they
 had ever had any intention to pay the fee, effusively demonstrated their conscious
 disregard of the December 6, 2011 ruling, gave the Circuit Court no choice other
 than to dismiss the instant case in accordance with rule 1.060(c).
 24. Plaintiff-Appellant knew that the dismissal would be the mandated result of
 their actions. Plaintiff-Appellant made no attempt to inform the Judge before,
 during, or after the hearings of February 27, 2012 and March 21, 2012, where the
 matter was discussed, that the fee had been paid or was going to be paid, and made
 no such attempt at any other point before the Order of Dismissal was issued on
 April 2, 2012. It is obvious that their intention was to cause a dismissal in order to
 manufacture an appealable order so that the arguments in their denied Petition for
 Writ of Certiorari 4D12-12 could be reheard.
 25. Plaintiff-Appellant, through their behavior regarding the required payment
 of the transfer fee, has waived their right to appeal the very ruling they sought.
 26. Florida’s generally applicable law of waiver is in accord with the traditional
 and normal contract law in numerous other states. See, e.g., Best Place, Inc.
 v. Penn America Ins. Co., 920 P.2d 334, 353 (Haw. 1996) (“Waiver encompasses either an express or implied voluntary and intentional relinquishment of a known and existing right. Waiver is essentially unilateral in character, focusing only upon the acts and conduct of the insurer.”)
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 27. The instant case is one of “contract and indebtedness”, and therefore
 standards of contract law apply. The aforementioned behavior with respect to the
 payment of the transfer fee qualifies as a voluntary and reversible relinquishment
 of the right to have this case continue to be heard.
 Argument 3 The doctrine of res judicata does not apply to the April 2, 2012 order,
 rendering the appeal of the interlocutory orders of November 14, 2011 and December 6, 2011 as premature.
 28. In Tyson v. Viacom Inc, No. 4D01-4554, this Court held:
 "Res judicata has been defined as follows:
 A judgment on the merits rendered in a former suit between the same parties or their privies, upon the same cause of action, by a court of competent jurisdiction, is conclusive not only as to every matter which was offered and received to sustain or defeat the claim, but as to every other matter which might with propriety have been litigated and determined in that action."
 29. The dismissal Order of April 2, 2012 was ordered “for Plaintiff's failure to
 pay transfer fees” and for no reasons that are intrinsic to the case itself. Res
 judicata is explicitly absent and negated. An order lacking res judicata is therefore
 a non-final order and not subject to appeal, except in cases involving dismissal
 under Rule 1.420, which operate as adjudication on the merits (Rule 1.420(b)). See
 Hunnewell v. Palm Beach County, 4D04-3278.
 “Although dismissals for lack of prosecution pursuant to rule 1.420(e) of the Florida Rules of Civil Procedure are without prejudice, and not res judicata, they are final for purposes of appellate review. Murphy White Dairy, Inc. v. Simmons, 405 So. 2d 298, 299 n.3 (Fla. 4th DCA 1981).”
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 30. A dismissal under 1.060(C) is purely based upon the absence of an
 administrative act, and is in no way conclusive as to any matter or claim that might
 have been litigated or determined in the action. It is not a dismissal on the merits
 of the case. Therefore, even if the dismissal order of April 2, 2012 is reviewable,
 the prior orders in the instant case are not reviewable (because no judgment on the
 merits has been cast on them) and the appeal should dismissed.
 Argument 4 The non final orders of November 14, 2011, December 6, 2011 and April
 2, 2012 are not appealable.
 31. This Court has jurisdiction to review only "final orders" and certain limited
 categories of "non-final orders" relating to matters such as venue, jurisdiction, and
 injunctive relief, as enumerated in Florida Rules of Appellate Procedure 9.030(b)
 and 9.130.
 32. For the reasons elaborated above, the April 2, 2012 Order is a non-final
 order. The nature of the non-final Order of April 2, 2012 does not fall into any of
 the categories listed in 9.130.
 33. The Order of November 14, 2011 was a non-final Order that might have
 been appealable via a Petition for Writ of Certiorari, but not as a direct
 interlocutory appeal. Regardless, more than five months have passed, and this is
 far beyond the 30 day deadline for such an action.
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 34. The Order of December 6, 2011 was appealed via a Petition for Writ of
 Certiorari 4D12-12, which was denied on February 16, 2012. The matter has
 already been heard and the point is moot as a new interlocutory appeal.
 Conclusion
 The Order of April 2, 2012 is a non-final order based on an administrative
 technicality and not on the merits, and this Court therefore lacks jurisdiction to
 hear the appeal. Regardless, the April 2, 2012 Order is the exact order the
 Plaintiff-Appellant sought and caused by their actions and willful inactions, and
 they have consequently waived their right to appeal. The orders of November 14,
 2011 and December 6, 2011 have both long passed their deadlines for review by
 this Court as appeals of non-final orders, are premature for review under final
 appeal, and the correct avenue for having them reviewed as such would have been
 via a Petition for Writ of Certiorari, which has already been done.
 This Court should dismiss this appeal due to lack of jurisdiction, and, if this
 Court agrees that the April 2, 2012 order is what the Plaintiff-Appellant sought,
 this Court should dismiss it with prejudice. If this Court determines that the Order
 of April 2, 2012 is not clearly definable as final or non-final, this Court should
 dismiss this appeal as premature. If this Court determines that the Order of April
 2, 2012 is reviewable, this Court should dismiss the appeal of the Orders of
 November 14, 2011 and December 6, 2011 as premature.
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 Respectfully submitted,
 ________________________________
 Steven Kohn
 pro-se Appellee
 3841 N. 51st Ave
 Hollywood FL 33021
 CERIFICATE OF SERVICE
 I hereby certify that (i) a copy of this Motion has been furnished to Alan Fallik, City of Hollywood, 2600 Hollywood Blvd, Suite 407, Hollywood FL 33020, by mail, delivery confirmation number 0311 3260 0000 2913 3516, and Stacey Fisher, Attorney for Plaintiff, 2775 Sunny Isles Blvd, Suite 100, Miami FL 33160-4007 by mail on May 3, 2012, (ii) this Petition complies with the font requirements of Florida Rule of Appellate Procedure 9.100, and (iii) the required emailing of this Motion has been completed.
 Steven Kohn 3841 N 51st Ave Hollywood FL 33021 954-404-7358 Email: [email protected] By ____________ Steven Kohn Pro se Appellee
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