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1
 Honoring Our Patients and Capturing Lost Opportunities: The Financial, Legal, and Practical Benefits of Advance Planning
 Presented by:Nathan A. Kottkamp, McGuireWoods
 National Healthcare Decisions Day, Founder
 Lisa D. Vandecaveye, Botsford Healthcare
 Moderated by:Thomas W. Coons
 OBER|KALER
 April 8, 2009
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 Why Do We Care?
 • We’ve lived it
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 Who
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 Advance Directives
 • Every adult
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 What
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 Advance Directives
 • Documents or legally recognized oral statements regarding healthcare choices in the event of a terminal illness and/or when a patient cannot speak for himself/herself.
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 Advance Directives-Types
 • Designation of an agent (or “proxy” or “durable power of attorney for healthcare”): applies at any point in which a patient cannot speak for himself/herself.
 • Must be determined by applicable state law.
 • Living will: for end-of-life decision-making in situations involving terminal conditions.
 • Oral advance directive.• Organ donation.
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 Why
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 Why Advance Directives?
 • Patient Self-Determination Act of 1990• 42 U.S.C. § 1395cc(f)
 • CMS Conditions of Participation• 42 C.F.R. § 489.102
 • JCAHO Patient’s Rights Standards (RI.01.05.01)• AAAHC Patient’s Rights Standards (F.7)• Proposed ASC Conditions of Participation
 • 72 Fed. Reg. 50470 (Aug. 31, 2007)• Physician Quality Reporting Initiative
 • www.cms.hhs.gov/PQRI/31_PQRIToolKit.asp
 • As a gift to loved ones
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 So…How Are We Doing?
 The U.S. Agency for Healthcare Research and Quality (www.ahrq.gov), in a 2003 article, “Advance Care Planning: Preferences for Care at the End of Life,” found the following: Less than 50 percent of the severely or terminally ill patients
 studied had an advance directive in their medical record. Only 12 percent of patients with an advance directive had
 received input from their physician in its development. Between 65 and 76 percent of physicians whose patients had an
 advance directive were not aware that it existed.
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 Cost Savings
 • Conclusions: “Patients with advanced cancer who reported having EOL conversations with physicians had significantly lower health care costs in their final week of life. Higher costs were associated with worse quality of death.”
 • Caveat: “Because this is an observational study, we cannot conclude that there is a causal relationship between EOL conversations and cost differences in the last week of life.”
 Arch Intern Med. 2009; 169(5): 480-488
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 Cost Savings
 • NEVERTHELESS: “Our findings suggest a potential strategy for reducing medical care expenses and for improving patients’ quality of life at the EOL. If the national proportion of individuals reporting EOL discussions was increased to 50%, our results suggest that we could expect a cost difference of $76,466,891 between individuals who had EOL discussions vs those who had not based on the total number of US cancer deaths per year.”
 Arch Intern Med. 2009; 169(5): 480-488
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 How
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 Advance Directives Documents
 • Every state differs.
 • Yet, free forms are widely available.
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 Advance Directives Documents
 • Follow the execution rules
 • Watch out for financial power of attorney documents.
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 Advance Directives Revocation
 • Again, every state will have its own laws.
 • Generally, easier to revoke an advance directive than to create one in the first place.
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 Whether
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 The Value of Advance Directives
 • Reduces burden of family.• Reduces guesswork about wishes.• Provides practical guidance for healthcare team.• Reduces legal risks.• Improves quality of care.• Improves efficiency of care.• Control over participation in human research.
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 Decision-Making Without An Advance Directive
 • Depends on state law, but there is usually a hierarchy.
 • Potential for conflict when there are multiple authorized decision-makers.
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 Communicating with a Decision-Maker
 If someone has health care power of attorney for an individual, can they obtain access to that individual's medical record?Answer:Yes, an individual that has been given a health care power of attorney will have the right to access the medical records of the individual related to such representation to the extent permitted by the HIPAA Privacy Rule at 45 CFR 164.524.
 However, when a physician or other covered entity reasonably believes that an individual, including an unemancipated minor, has been or may be subjected to domestic violence, abuse or neglect by the personal representative, or that treating a person as an individual’s personal representative could endanger the individual, the covered entity may choose not to treat that person as the individual’s personal representative, if in the exercise of professional judgment, doing so would not be in the best interests of the individual.
 HIPAA Frequently Asked Questions (www.hhs.gov/hipaafaq)
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 Communicating with a Decision-Maker
 If the patient is not present or is incapacitated, may a health care provider still share the patient’s health information with family, friends, or others involved in the patient’s care or payment for care? Answer:Yes. If the patient is not present or is incapacitated, a health care provider may share the patient’s information with family, friends, or others as long as the health care provider determines, based on professional judgment, that it is in the best interest of the patient. When someone other than a friend or family member is involved, the health care provider must be reasonably sure that the patient asked the person to be involved in his or her care or payment for care. The health care provider may discuss only the information that the person involved needs to know about the patient’s care or payment.
 A HEALTH CARE PROVIDER’S GUIDE TO THE HIPAA PRIVACY RULE: Communicating with a Patient’s Family, Friends, or Others Involved in the Patient’s Care
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 Communicating with a Decision-Maker
 If a patient’s family member, friend, or other person involved in the patient’s care or payment for care calls a health care provider to ask about the patient’s condition, does HIPAA require the health care provider to obtain proof of who the person is before speaking with them? Answer:No. If the caller states that he or she is a family member or friend of the patient, or is involved in the patient’s care or payment for care, then HIPAA doesn’t require proof of identity in this case. However, a health care provider may establish his or her own rules for verifying who is on the phone. In addition, when someone other than a friend or family member is involved, the health care provider must be reasonably sure that the patient asked the person to be involved in his or her care or payment for care.
 A HEALTH CARE PROVIDER’S GUIDE TO THE HIPAA PRIVACY RULE: Communicating with a Patient’s Family, Friends, or Others Involved in the Patient’s Care
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 Advance Directives and Organ Donation
 • Potential to create some good in a bad situation.
 • Substantial demand for organs, all across the country.
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 DNRs
 • Do Not Resuscitate Orders are physicians’ orders.• DNRs apply only as long as patient is in the health care
 facility where the order was made (or in an ambulance if specifically shown to EMS crew).
 • Durable DNR or EMS DNRs apply inside and outside facilities as determined by state law.
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 “Required Reconsideration”
 • American College of Surgeons• American Society of Anesthesiologists
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 When
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 • April 16• All across the country, health care facilities, health care
 professionals, chaplains, the legal community and others will be participating in a collective effort to highlight the importance of making advance health care decisions and to provide tools for making these decisions.
 • www.nationalhealthcaredecisionsday.org
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 National Healthcare Decisions Day-2008
 • Both houses of Congress (S.Con.Res.73 & H.Con.Res.323) as well as several states and local jurisdictions formally recognized the event.
 • We had 76 national organizations participating. • We had more than 391 state and local organizations participating. • We had participation by both the Army and the Navy, including bases abroad in Iraq, Germany, Japan,
 Belgium, Korea, the Netherlands, and Italy! • We had participation by three proprietary advance directives registries. • We had 31 states with state liaisons. • Survey results from only a third of participating organizations indicated nearly 200,000
 facility/organization staff members received NHDD/AD information or training, nearly 30,000 members of the general public participated in NHDD events and/or were known to have received advance directive information, and over 5,300 advance directives were completed that day alone!
 • There was a variety of coverage in newspapers, TV, radio, and the internet.  • The professional education webinar included 533 participating sites in 49 states, with over 2,106 total
 registrants.• A Google search of “National Healthcare Decisions Day” on April 17 produced approximately 3 Million
 hits!
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 National Healthcare Decisions Day-2008National Participants: AARP; Ascension Health, Aging With Dignity, AGIS Network, American Academy of Neurology, American Academy of Nurse Practitioners, American Association for Homecare, American Association of Critical-Care Nurses, American Association of Homes and Services for the Aging, American Association of Medical Colleges, American Bar Association, American College of Physicians, American College of Healthcare Executives, Association for Healthcare Volunteer Resource Professionals, American Geriatrics Society, American Health Care Association, American Health Lawyers Association, American Holistic Nurses Association, American Hospital Association, American Medical Association, American Medical Directors Association, American Nurses Association, Association of Professional Chaplains, B'nai B'rith International, Caring Advocates, Catholic Health Association of the United States, Catholic Health East, Center for Elder Justice and Policy at William Mitchell College of Law, Center for Medicare Advocacy, Center for Practical Bioethics, Center for Social Gerontology, Chinese American Coalition for Compassionate Care, Donate Life America, Duke Institute on Care at the End of Life, Federation of American Hospitals, Financial Planning Association, Hospice and Palliative Nurses Association, Hospice Foundation of America, Kidney End of Life Coalition, Medical Library Association, National Academy of Elder Law Attorneys, National Association of Area Agencies on Aging (n4a), National Association of Jewish Chaplains, National Association of Professional Geriatric Care Managers, National Association of Social Workers, National Association on Directors of Nursing Administration in Long Term Care, National Bar Association Healthcare Law Section, National Center for Assisted Living, National Family Caregivers Association, National HealthCare Benefits, National Hispanic Medical Association, National Hospice and Palliative Care Organization, National Medical Association, National POLST Paradigm Initiative Task Force, National Right to Life, Oncology Nursing Society, Physician Hospitals of America, Project GRACE, SAGE - Service and Advocacy for GLBT Elders, Selected Independent Funeral Homes, Social Work Hospice and Palliative Care Network (SWHPN), Social Work in Process, Society of Hospital Medicine, Supportive Care Coalition, NCCNHR: The National Consumer Voice for Quality Long-Term Care, The American College of Chest Physicians and The Chest Foundation, The Hastings Center, The HealthCare Chaplaincy, The Joint Commission, The Judge David L. Bazelon Center for Mental Health Law, The National Association of Catholic Chaplains, UnitedHealth Group, United States Army Judge Advocate General's Corps, United States Department of Commerce, Employee Assistance Program, United States Department of Commerce, National Technical Information Service.
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 How
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 National Healthcare Decisions Day
 • Lead by example• Talk with your patients• Volunteer to speak
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 Advance Directives Practical Advice
 • Use the right terms. Don’t say “Living Will” when you should be saying “Advance Directive.”
 • Make sure it is in the patient’s record. • Document at home is not acceptable (get a new one
 executed if necessary).• Confirm that it meets legal requirements.• READ IT! Do not presume you know what it says
 and do not accept that patient/family have described it accurately.
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 An Everyday Advance Directive ScriptTo Advocate, Educate, and Ask About Advance Directives
 I encourage each of my patients/clients to help me and others protect their wishes for future medical care. It does not take long and it is free. This is something I have done for myself and hope you will, too.
 An advance directive is a legal document that tells us who you wish to make medical decisions for you, if you are ever not able to tell us what you want for yourself. It can also tell us what treatments you would want or not want at that time. I like to protect my patients’/clients’ wishes in that way, so I encourage them to complete an advance directive while they are here in the hospital/before a health crisis.
 Is that something you would be willing to consider doing?
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 National Healthcare Decisions Day Script
 Today is National Healthcare Decisions Day and all Americans are encouraged to ensure that their future healthcare choices are known and protected. The process does not take long and it is free. This is something I have done for myself and hope you will, too.
 An advance directive is a legal document that tells healthcare providers who it is that you wish to make medical decisions for you and what treatments you would want or not want, if you are ever not able to tell us what you want for yourself. Here’s a blank form.
 National Healthcare Decisions Day exists to remind all people, regardless of age or current health of the importance of making these decisions known.
 Please be sure to complete your advance directive today and also encourage all your loved ones to do the same.
 I’m happy to answer any questions you have and for more information, please visit: nationalhealthcaredecisionsday.org

Page 35
                        

35
 Loving Conversations: One Family's Story About the Importance of Advance Healthcare Planning
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 Questions?
 Nathan A. KottkampMcGuireWoods804.775.1092
 [email protected]
 Lisa D. VandecaveyeBotsford Healthcare
 [email protected]
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 Honoring Our Patients and Capturing Lost Opportunities: The Financial, Legal, and Practical Benefits of Advance Planning © 2009 is published by the American Health Lawyers Association. All rights reserved. No part of this publication may be reproduced in any form except by prior written permission from the publisher. Printed in the United States of America.
 Any views or advice offered in this publication are those of its authors and should not be construed as the position of the American Health Lawyers Association.
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