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DEFENDANT KERN WILDENTHALS MOTION TO DISMISSUNDER RULE 12(B)(6)
AND RULE 9(B) AND BRIEF IN SUPPORT

IN THE UNITED STATES DISTRICT COURTFOR THE NORTHERN DISTRICT OF
TEXAS

DALLAS DIVISION

ARNOLD LEON SCHROEDER, JR.,Plaintiff,

v.

KERN WILDENTHAL, EDWARD A.COPLEY, HARRY S. PARKER III,
GEORGE

CHARLTON, IRVIN LEVY, and THEDALLAS MUSEUM OF ART,

Defendants.

CASE NO. 3:11-cv-00525-B

DEFENDANT KERN WILDENTHALS MOTION TO DISMISSUNDER RULE 12(B)(6)
AND RULE 9(B) AND BRIEF IN SUPPORT
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I. PRELIMINARY STATEMENT

The federal pleading standards serve a crucial function. They
protect a defendant from

the burdens of litigation when a plaintiffs complaint however
prolix it may be lacks essential

facts to support the causes of action it claims against a
defendant. Few cases illustrate the

importance of these standards better than this one. Despite two
attempts to plead, and many

pages of irrelevant detail, Plaintiff Arnold Schroeder, Jr. has
wholly failed to allege facts stating

a claim against Dr. Kern Wildenthal.

Dr. Wildenthal is the former President of the University of
Texas Southwestern Medical

Center and is now the President of the Southwestern Medical
Foundation in Dallas. Mr.Schroeder is the surviving son of Wendy
Reves from her first marriage. Mrs. Reves died in

France in 2007. In his Amended Complaint, Mr. Schroeder has
generally accused Dr.

Wildenthal and all other defendants of conspir[ing] and act[ing]
at numerous times to defraud

the Estate of Wendy Reves of hundreds of millions of dollars, in
a deliberate effort to deprive

Schroeder of his rightful inheritance. 1 This conspiracy
allegedly began in the early 1980s, with

the donation of the Wendy and Emery Reves Collection to the
Dallas Museum of Art, and

extended for a period of over twenty years.

The breathtaking nature of the Amended Complaints general
allegations is matched by

an equally breathtaking lack of supporting facts. The contrast
between Schroeders conclusory

accusations and the actual facts that he pleads is striking:

The Amended Complaint generally accuses Dr. Wildenthal of fraud.
Yet it does not

identify a single misrepresentation.

1 Am. Compl. at 10.
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The Amended Complaint accuses all defendants of participating in
a scheme related

to the donation of the art collection of Emery Reves, which was
given to the Dallas

Museum of Art in 1983. Yet the Amended Complaint also states
that Dr. Wildenthal

did not even meet Mrs. Reves until 1993, ten years after the
donation . The

Amended Complaint alleges no facts connecting Dr. Wildenthal in
any way to the gift

of the collection.

The Amended Complaint generally accuses Dr. Wildenthal of
pressuring Wendy

Reves to sign a will in 1998. But it contains no facts alleging
that Mrs. Reves was

incompetent when she signed her will, that she signed her will
under duress, or that

the will did not reflect her true wishes for her estate. To the
contrary, the Amended

Complaint acknowledges that Mrs. Reves left her will in effect
for the last nine years

of her life . It mentions only a single change she requested the
designation of an

additional co-executor in 1998.

The Amended Complaint does not begin to meet the standards
required to overcome

dismissal under Rule 12(b)(6). It utterly fails to satisfy
Federal Rule 9(b), which requires that

allegations of fraud be pleaded with particularity. It does not
identify with specificity any

misrepresentations by any defendant, much less the who, what,
when, where, and how of the

misrepresentations. It also fails to state a coherent theory of
how Schroeder has been injured, or

why he would be entitled to lay claim to an art collection
donated to the DMA almost 30 years

ago.Finally, the Amended Complaint demonstrates on its face that
the statute of limitations on

each claim has expired. Many of the alleged actions of which
Schroeder complains occurred in

the early 1980s. The alleged actions comprising Dr. Wildenthals
purportedly tortious conduct
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occurred in 1998. No basis for tolling is either pleaded or
available. The Court should dismiss

this action, and should deny Schroeder a third attempt to
conjure a claim.

II. THE ALLEGATIONS OF THE AMENDED COMPLAINT

A. Schroeders Factual Allegations

The Amended Complaint contains 78 paragraphs of factual
allegations which purport to

set forth the basis of Mr. Schroeders claims. 2 Most have
nothing to do with Kern Wildenthal.

A majority of the 78 paragraphs concern Wendy Revess early life;
the various foundations

established by her third husband, Emery Reves, from the 1940s to
the early 1970s; and Wendy

Revess decision almost 30 years ago to have artwork donated from
one of the foundations to theDallas Museum of Art. 3 The Amended
Complaint notes that Wendy Reves signed the donation

agreement for the art on May 31, 1983. 4 It also states that
Wendy Reves first met Kern

Wildenthal in 1993. 5 The Amended Complaint thus acknowledges
that Mrs. Reves had not even

met Dr. Wildenthal at the time of the donation of art to the
DMA. The pleading contains no facts

linking Wildenthal in any manner to the DMA donation.

Dr. Wildenthal is mentioned in only nine of the 78 paragraphs. 6
These nine paragraphs

allege generally that Dr. Wildenthal met Mrs. Reves at a social
function in Dallas in 1993; that

he began to pressure Mrs. Reves to sign a will in approximately
1998; that he introduced her to

Ed Copley, an attorney with the law firm of Akin Gump; that
Wildenthal pl[ied] Wendy with

abundant champagne and other drinks; that he presented her with
a will that had been drafted by

2 Id. at 10-87.3 Id. at 10-59.4 Id. at 50.5 Id. at 61.6 Id. at
29, 61-67, 78.
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Copley; that the will appointed Wildenthal as executor and
purported to direct the majority of her

estate to a charitable foundation; and that under the dual
pressure of Wildenthal and Copley,

Wendy signed the will. 7 Dr. Wildenthal strongly disputes this
account of the circumstances

related to Mrs. Revess will, and will do so in a formal pleading
if ultimately required to answer.

As the Court knows, however, on a motion to dismiss, the Court
must assume the specific factual

allegations made by the Plaintiff to be true.

The Amended Complaint does not allege that Mrs. Reves was
incapacitated or

incompetent when she executed her will. It does not allege that
the will did not reflect her true

wishes for her estate. It does not allege that Mrs. Reves ever
sought to revoke her will during theremaining nine years of her
life. Indeed, the Amended Complaint acknowledges that Mrs.
Reves

wrote to Mr. Copley shortly after signing the will, requesting
only a single change: the

appointment of one additional co-executor, George Charlton. 8
The Amended Complaint does

not allege that Dr. Wildenthal ever sought, expected, or
received any benefit in connection with

the will. 9

The Amended Complaint goes on to allege that Mr. Copley drafted
the will so as to

subject Mrs. Revess estate to British (or English) law, the
country of her citizenship; that he

7 Id. at 61, 63, 64, 66.8 Id. at 67.9 The Amended Complaint
states in paragraph 65 that in the absence of another controlling
provision Wildenthalwould have been entitled under Texas Law to
receive up to 5% of the value of the Estate. This is an
incompletestatement of an inapplicable provision of Texas law.
Schroeders assertion ignores the fact that the will is not
beingprobated in Texas, and that Texas probate law therefore does
not apply to its administration. Moreover, even if theTexas Probate
Code did apply, Section 241 of that Code provides only that
executors may receive a five percentcommission on sums they may
actually receive in cash or pay out in cash in the administration
of the estate (in otherwords, on income received and expenses paid
during the course of estate administration), capped at five percent
of the gross fair market value of the estate. See TEX. PROB . CODE
241(a). The same provision specifically notes thatno commission
shall be allowed for funds already on hand at the time of the
testators death, or for funds paid out incash to heirs or legatees.
Id. No facts suggest that Dr. Wildenthal would have benefitted
under this provision, evenif the will had been probated in
Texas.
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instructed her to sign a power of attorney in July 2000; and
that he took various actions under

this power of attorney, including creation of a trust in August
2003 (the Wendy and Emery

Reves Charitable Foundation or WERCF). 10 These paragraphs do
not mention any actions by

Dr. Wildenthal, and do not reference him specifically at all,
except to note that he was named as

a director of WERCF. 11 The paragraphs in this section do not
allege that WERCF ever received

any assets from Mrs. Revess estate, asserting instead only that
through WERCF, unspecified

defendants intended to transfer to the DMA certain of Wendys
assets during her lifetime and

assets of the estate following her death. 12 The Amended
Complaint then alleges that following

Wendys death in March 2007, defendants attempted to open probate
proceedings inSwitzerland, but that the Swiss court found Wendy to
be a French resident, leaving her Estate to

be governed by French law.

B. Schroeders Causes of Action

The final section of the Amended Complaint, entitled Claims for
Relief, alleges causes

of action for (1) fraud / fraud on the estate / conspiracy, (2)
accounting / constructive trust, (3)

tortious interference with inheritance rights, (4) conversion,
and (5) misapplication of fiduciary

property. The Amended Complaint purports to plead all but the
accounting / constructive trust

claims indiscriminately against all defendants. The sections on
fraud, tortious interference,

conversion, and misapplication of fiduciary property contain
generic statements that lump the six

defendants together, making no effort to distinguish the actions
of any defendant from any other

despite the failure, for example, to actually plead any facts
linking Dr. Wildenthal to the

10 Am. Compl . at 74-83.11 Id. at 78.12 Id. at 79 (emphasis
added).
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donation of art in the 1980s. 13 Although the Amended Complaint
generally alleges a conspiracy,

it never identifies any actual agreement. All defendants are
simply grouped with one another in

a conclusory allegation of a coordinated plot to deprive Mr.
Schroeder of his inheritance,

apparently extending from at least 1983 (ten years before the
Amended Complaint even claims

Dr. Wildenthal met Mrs. Reves) to the present day. 14

In summary, despite an abundance of unsupported conclusions, the
Amended Complaint

presents only one substantive factual allegation against Dr.
Wildenthal: that he supposedly

provided champagne and other drinks to Mrs. Reves and attempted
to pressure her, in some

unspecified manner, into signing a will in 1998. The Amended
Complaint acknowledges thatMrs. Reves signed the will, never
alleging that she was forced to do so or that she was

incapacitated when she did so. It concedes that she soon
thereafter requested the addition of a

co-executor, apparently without asking for any other changes. It
acknowledges that the will

remained in effect (with codicils) until her death in 2007. The
Amended Complaint never

alleges that the will did not express Mrs. Revess true wishes
for her estate. And it does not

allege that Dr. Wildenthal ever benefitted or expected to
benefit in any manner from the will.

13 See id. at 89, 93, 95, 97.14 In paragraph 89, the Amended
Complaint appears to allege for the first time that certain artwork
that was not part

of the donation to the DMA in 1983 (the retained works) was
donated to WERCF. The paragraph does notidentify what Dr.
Wildenthal had to do with this purported donation, if anything; nor
how Dr. Wildenthal benefittedby it; nor how any such purported
donation would show any fraudulent or conspiratorial activity on
his part. Thisparagraph also notes, for the first time, that Wendy
signed codicils to her will, but it says nothing about what
theycontained. Schroeder does not mention that one of these
codicils directed that $500,000 be left to him.
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III. ARGUMENT AND AUTHORITIES 15

A. Applicable Pleading Standards

As the Supreme Court has recently reaffirmed, a plaintiff cannot
state a claim under Rule

8 by offering labels and conclusions or formulaic recitation[s]
of the elements of a cause of

action. 16 To survive a motion to dismiss, a complaint must
contain sufficient factual matter to

state a claim for relief that is plausible on its face. 17 A
claim has facial plausibility when it

pleads factual content that allows the court to draw the
reasonable inference that the defendant

is liable for the misconduct alleged. 18 Where the well-pleaded
facts of a complaint do not

permit the court to infer more than the mere possibility of
misconduct, the complaint falls short

of this standard and should be dismissed. 19 Factual allegations
must be enough to raise a right

to relief above the speculative level [] on the assumption that
all the allegations in the

complaint are true (even if doubtful in fact)[.] 20

The pleading bar is even higher for fraud allegations, where
Rule 9(b) is applicable. In

the Fifth Circuit, the Rule 9(b) standard requires specificity
as to the statements (or omissions)

considered to be fraudulent, the speaker, when and why the
statements were made, and an

explanation of why they were fraudulent. 21 Plaintiffs must
therefore plead, with factual

15 In the interest of avoiding duplicative briefing, Dr.
Wildenthal hereby incorporates by reference the arguments setforth
by the other defendants.16 Ashcroft v. Iqbal , 129 S. Ct. 1937,
1949 (2009) (quoting Bell Atl. Corp. v. Twombly , 550 U.S. 544,
555, 557(2007)).17 Id .18

Id .19 Id .20 Southwestern Bell Tel., LP v. City of Houston ,
529 F.3d 257, 260 (5th Cir. 2008) (quoting Twombly , 550 U.S.
at555.21 Plotkin v. IP Axess, Inc ., 407 F.3d 690, 696 (5th Cir.
2005); see also Southland Secs. Corp. v. Inspire Ins.Solutions, Inc
., 365 F.3d 353, 362 (5th Cir. 2004).
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particularity, the who, what, when, where, and how of their
claims. 22 Both Rules 8 and 9(b)

also require that a plaintiff plead facts as to each defendant.
It is impermissible to simply lump

all defendants together without differentiating between them.
23

B. The Amended Complaint Fails to State a Claim for Fraud.

The Amended Complaint fails to allege facts sufficient under
Rule 12(b)(6) to state a

claim for fraud. The elements of a fraud claim in Texas are (1)
that a material representation

was made; (2) the representation was false; (3) when the
representation was made, the speaker

knew it was false or made it recklessly without any knowledge of
the truth and as a positive

assertion; (4) the speaker made the representation with the
intent that the other party should actupon it; (5) the party acted
in reliance on the representation; and (6) the party thereby
suffered

injury. 24 Schroeders Amended Complaint identifies no specific
misrepresentations. It lacks

any allegations of reliance by Schroeder or intent to induce
reliance by Wildenthal. It also

ignores the particularity requirements of Rule 9(b). The fraud
claim should be dismissed with

prejudice.

22 ABC Arbitrage Plaintiffs Group v. Tchuruk , 291 F.3d 336, 350
(5th Cir. 2002).23 See Patel v. Holiday Hospitality Franchising,
Inc. , 172 F. Supp. 2d 821, 824 (N.D. Tex. 2001)
(generalallegations, which lump all defendants together failing to
segregate the alleged wrongdoing of one from those of

another cannot meet the requirements of Rule 9(b)).24 Aquaplex,
Inc. v. Rancho La Valencia, Inc. , 297 S.W.3d 768, 774 (Tex. 2009)
(citations omitted). Texas lawapplies to Schroeders fraud and other
tort claims, as Schroeder appears to acknowledge. See Am. Compl. at
89(referencing Texas law). The acts of which Dr. Wildenthal is
accused allegedly occurred in Texas. The artwork thatSchroeder
claims was subject to acts of fraud and conspiracy is located in
Texas. Under Schroeders pleaded facts,Texas has the most
significant relationship to all issues involving Dr. Wildenthal.
See Duncan v. Cessna Aircraft Co. , 665 S.W.2d 414, 421 (Tex. 1984)
(setting forth most-significant-relationship test).
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1. The Amended Complaint Does Not Allege a Single False
Statement byWildenthal.

A fundamental requirement for pleading a fraud claim is that the
plaintiffs complaint

identify with specificity the false statements allegedly made by
each defendant.25

As the Courtwill readily see, the Amended Complaint does not
identify a single alleged false statement by Dr.

Wildenthal. This fact alone mandates dismissal of the fraud
claim against him under Rules 9(b)

and 12(b)(6). 26

2. The Amended Complaint Satisfies None of the Other
ParticularityRequirements.

Because the Amended Complaint does not identify a
misrepresentation by Dr.Wildenthal, it follows that it does not
identify the who, what, when, where, and how of any

misrepresentation. It does not describe the content of any false
statements by Dr. Wildenthal,

why any statements were false, the location or time of any false
statements, or the persons to

whom any false statements were directed. Mr. Schroeder makes a
serious accusation of fraud

against Dr. Wildenthal. Yet in two complaints, he has not made a
serious attempt to satisfy the

standards of the Federal Rules of Civil Procedure for pleading
such a claim. Rule 9(b) requires

its dismissal. 27

25 See, e.g. , Plotkin , 407 F.3d at 696.26 See Id; Aquaplex ,
297 S.W.3d at 774.27 See, e.g. , Shandong Yinguang Chem. Indus.
Joint Stock Co., Ltd. v. Potter , 607 F.3d 1029, 1032 (5th Cir.
2010)(upholding dismissal of fraud claim under Rule 9(b) and
stating that Put simply, Rule 9(b) requires the who, what,when,
where, and how to be laid out.) (quoting Benchmark Electronics,
Inc. v. J.M. Huber Corp ., 343 F.3d 719,724 (5th Cir. 2003)).

Case 3:11-cv-00525-B Document 21 Filed 06/09/11 Page 17 of 34
PageID 188


	
8/6/2019 Wildenthal Motion to Dismiss

18/34

DEFENDANT KERN WILDENTHALS MOTION TO DISMISSUNDER RULE 12(B)(6)
AND RULE 9(B) AND BRIEF IN SUPPORT Page 10

3. The Amended Complaint Alleges No Reliance by Schroeder or
Intentto Induce Reliance by Wildenthal.

The fraud claim fails for another important reason: nowhere does
the Amended

Complaint allege that Schroeder ever relied on any statement
made by Wildenthal, or that

Wildenthal ever intended to induce any reliance by Schroeder.
The only contacts of any nature

that the Amended Complaint alleges by any defendant were with
Wendy Reves, not with

Schroeder. The Amended Complaint does not even approach an
assertion that Wildenthal

intended that Schroeder hear and rely upon any statements made
to Mrs. Reves.

Texas courts have recognized a limited exception to the rule
that a claim for common-law

fraud can only be maintained by the direct recipient of a false
statement. This exception arises

when a defendant made the false representation to a third party
with the intent and particular

expectation that it be repeated to deceive the plaintiff (or
plaintiffs agent), provided this

repetition and deception actually occur. 28 Even in this limited
circumstance, common-law fraud

cannot exist without actual reliance on the statement by the
plaintiff or by an agent authorized to

act on the plaintiffs behalf. 29

Mr. Schroeders Amended Complaint does not allege that he ever
heard or relied upon

any statement by any defendant. Schroeder does not claim that
any such statements were ever

repeated to him or intended to be repeated to him. He does not
allege that he ever relied, directly

28 See, e.g. , Ernst & Young, L.L.P. v. Pac. Mut. Life Ins.
Co. , 51 S.W.3d 573, 578 (Tex. 2001) (adopting standard of
RESTATEMENT (SECOND ) OF TORTS 531 and holding that to be liable
for an indirect statement to the plaintiff, the

defendant must have information that would lead a reasonable man
to conclude that there is an especial likelihoodthat [the
statement] will reach [the plaintiff] and will influence [his]
conduct).29 See, e.g. , Marshall v. Kusch , 84 S.W.3d 781, 785
(Tex. App.Dallas 2002, pet. denied) (stating general rule thateven
when third parties are entitled to assert fraud claims based on
representations to others, such third parties mustshow they learned
of the misrepresentation and acted in reliance on it); BP Am. Prod.
v. Marshall , 288 S.W.3d 430,444-45 (Tex. App.San Antonio 2008,
pet. granted) (identifying exception to the rule when it was
undisputed thatone sibling had authority to act for the others and
to make decisions on their behalf).
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or indirectly, on any misrepresentation by any defendant. He
does not, and obviously cannot,

allege any facts showing that Wendy Reves was acting as his
agent. All of these deficiencies are

fatal to Schroeders fraud claim.

4. Schroeder Does Not State a Claim for Constructive Fraud.

Apparently recognizing the failure of his amended complaint to
allege any elements of an

actual fraud claim such as misrepresentation and reliance
Schroeder inserts a revealing

sentence at the end of his paragraph 89: Indeed Texas law
recognizes that efforts to avoid

forced or reserved heirships constitute constructive or legal
fraud even without proof or [sic]

dishonesty [of] purpose or intent to deceive and any illusory
trust may be disregarded.30

Schroeder thus appears to concede that he has no actual
dishonesty or deception to report. He

then misinterprets the doctrine of constructive fraud, which
Texas courts have defined as the

breach of a legal or equitable duty that the law declares
fraudulent because it violates a fiduciary

relationship. 31 Schroeder nowhere alleges that a fiduciary
relationship existed between himself

or Wendy Reves and Dr. Wildenthal, or that any such relationship
was breached. His failure to

allege facts showing breach of a fiduciary relationship defeats
any claim for constructive or legal

fraud.

30 Am. Compl. at 89 (emphasis added).31 Jean v. Tyson-Jean , 118
S.W.3d 1, 9 (Tex. App.Houston [14th Dist.] 2003, pet. denied); see
also Joslin v. Pers.

Invs., Inc. , No. 03-40200, 2004 U.S. App. LEXIS 4443, at *14-15
(5th Cir. 2004) (rejecting argument thatconstructive fraud claim
under Texas law can apply in the absence of a fiduciary
relationship, and noting that stateappellate courts have frequently
held that constructive fraud requires the existence of a fiduciary
relationship);Cotten v. Weatherford Bancshares, Inc. , 187 S.W.3d
687, 703 (Tex. App.Fort Worth 2006, pet. denied) (statingthat where
plaintiff presented no evidence of a fiduciary relationship between
himself and defendants, henecessarily presented no evidence of
constructive fraud.). In H.L. Peterson Co. v. S.W. Applewhite, II ,
383 F.2d430, 435 (5th Cir. 1967), the court found that legal fraud
occurred without any discussion of a fiduciary relationshipbetween
the parties, but this case was decided long before the law became
established that a fiduciary relationship isrequired.
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C. The Amended Complaint Fails to State a Claim for Tortious
InterferenceWith Inheritance Rights.

Schroeder next fails to allege facts sufficient to state a claim
for tortious interference with

inheritance rights. Assuming for purposes of this motion that
such a cause of action exists in

Texas, 32 a claim for tortious interference with inheritance
rights arises when [o]ne who by

fraud, duress or other tortious means intentionally prevents
another from receiving from a third

person an inheritance or gift that would otherwise have been
received . 33

The elements of intent and independently tortious conduct are
crucial. It is not unlawful

to encourage someone else to sign a will, and a cause of action
does not arise against those who

provided such encouragement simply because the will makes a
relative unhappy. Courts have

wisely limited this claim to circumstances where a defendant
intentionally deprived another

person of his inheritance rights, and did so by deception,
duress, or other independently tortious

means. 34 The Amended Complaint is devoid of factual allegations
showing any such conduct by

Dr. Wildenthal. Moreover, Schroeders specific allegations which
note that a Swiss court has

held that the estate will be governed by French law contradicts
his very theory of harm, which

is that he is being deprived of the benefits of French heirship
law. Schroeders tortious

interference claim fails on multiple levels and should be
dismissed.

32 The cause of action for tortious interference with
inheritance rights has not been recognized by the Texas
SupremeCourt. Some Texas Appeals Courts have acknowledged the
claim. See, e.g. , Wackman v. Rubsamen , 602 F.3d 391(5th Cir.
2010) (citing cases).33 RESTATEMENT (SECOND ) OF TORTS 774B (1979)
( quoted in King v. Acker , 725 S.W.2d 750, 754 (Tex. App.

Houston [1st

Dist] 1987, no writ); Wackman , 602 F.3d at 410).34 See Wackman,
602 F.3d at 410 ; see also RESTATEMENT (SECOND ) OF TORTS 774B
(1979), cmt. C (In theabsence of conduct independently tortious,
the cases to date have not imposed liability under the rule stated
in thisSection. Thus one who by legitimate means merely persuades a
person to disinherit a child and to leave the estate tothe
persuader instead is not liable to the child.); Clark v. Wells
Fargo Bank, N.A. , No. 01-08-00889-CV, 2010 Tex.App. LEXIS 4376
(Tex. App.Houston [1st Dist.] June 10, 2010, no pet.) (upholding
summary judgment on claimand noting that claimants had produced no
evidence of intentional tortious conduct by defendant).
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1. The Amended Complaint Does Not Allege Any Facts Showing
Fraud,Duress, or Other Tortious Conduct by Wildenthal.

As discussed in Section B above, the Amended Complaint alleges
no facts showing any

fraud or deception by Dr. Wildenthal in connection with Mrs.
Revess will. It also identifies nofacts showing that Mrs. Reves
signed her will under duress. Duress would require a showing

that Dr. Wildenthal had in some way threatened Mrs. Reves,
thereby compelling her to sign her

will against her true intention and judgment. 35 The Amended
Complaint contains no such

allegations. It claims only that Dr. Wildenthal pressured Mrs.
Reves, in some unspecified

manner, to sign the will a vague assertion that is
indistinguishable from the garden-variety

persuasion that the Restatement (Second) of Torts specifically
notes does not rise to the level of

actionable conduct. 36

Nor does the Amended Complaint contain any other facts showing
any undue influence

or other form of tortious conduct by Dr. Wildenthal. The Amended
Complaint accuses Dr.

Wildenthal of plying Wendy with champagne and alcoholic drinks,
but conspicuously fails to

allege that Mrs. Reves was impaired by alcohol when she signed
her will. If Schroeder seriously

contends that Mrs. Reves was intoxicated when she signed her
will in the presence of her

attorney and other witnesses he should have said so in his
Amended Complaint. In the absence

35 See, e.g. , Johnson v. Lubbock County , No. 5:00-CV-255-C,
2001 U.S. Dist. LEXIS 15045, at *21 (N.D. Tex.2001), affd 33 Fed.
Appx. 706 (5th Cir. 2002) ([D]uress consists of four elements: (1)
there is a threat to do some

act which the threatening party has no legal right to do; (2)
the threat must be of such character to destroy the freeagency of
the threatened party; (3) the restraint caused by the threat must
be imminent; and (4) the threat must besuch that the threatened
party has no present means of protection.); Cooper v. Cochran , 288
S.W.3d 522, 533 (Tex.App.Dallas 2009, no pet.) (reciting similar
standard and noting that threat or action must cause party to
dosomething that she would not otherwise have done).36 See
RESTATEMENT (SECOND ) OF TORTS 774B (1979), cmt. C (noting that
persuasion by legitimate means doesnot give rise to liability).
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of such a contention, Schroeders assertion that Dr. Wildenthal
provided champagne and other

alcoholic drinks to Mrs. Reves is a superfluous accusation with
no legal significance. 37

The Amended Complaint, moreover, positively contradicts the
notion that the will was

contrary to Mrs. Revess true intention and judgment. It states
that shortly after signing the will

in 1998, Mrs. Reves wrote to her lawyer, Mr. Copley, and
requested only a single change to the

document: the appointment of one additional co-executor, George
Charlton. 38 This, of course,

indicates Mrs. Revess overall approval of the will, not that she
had just been coerced into

signing an instrument that was contrary to her true wishes. The
Amended Complaint also notes

that Mrs. Reves executed codicils on later dates.39

The Amended Complaint never alleges thatMrs. Revess true
intentions were not reflected in her will as it existed when she
died in March

2007. Its allegations are incompatible with a theory of duress
or undue influence by Dr.

Wildenthal. 40

2. The Amended Complaint Does Not Allege Any Facts Showing
thatWildenthal Intended to Deprive Schroeder of Any Inheritance
Right.

The Amended Complaint is bereft of any facts suggesting an
intention by Dr. Wildenthal

to deprive Mr. Schroeder of any rightful inheritance. Intent to
deprive the plaintiff of a rightful

inheritance is a required element of a claim for tortious
interference with inheritance. The

37 Again, Dr. Wildenthal vigorously disputes that he either
pressured Wendy to sign a will, or that he pl[ied] herwith alcohol.
But the federal rules require that for purposes of this motion, the
truth of Schroeders specific factualallegations must be assumed.38
Am. Comp. at 50.39 Id. at 89.

40 See, e.g. , Lyle v. Bentley , 406 F.2d 325, 328 (5th Cir.
1969) (The influence is not undue unless the free agency of the
testator has been destroyed, and a will produced that such testator
did not desire to make.) (quoting Long v.

Long , 125 S.W.2d 1034, 1035-36 (Tex. 1939)); In re Estate of
Butts , 102 S.W.3d 801, 803 (Tex. App.Beaumont2003, pet. denied)
(Essentially, undue influence is a form of fraud; the term
describes the wrongful use of influence, such as through force,
intimidation, duress, or deception, to cause the execution of a
will which iscontrary to the testators desire for the distribution
of her property after death. Not every influence is undueinfluence
.).
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Restatement (Second) of Torts explains that the tort occurs when
by fraud, duress or other

tortious means [one] intentionally prevents another from
receiving from a third person an

inheritance or gift that he would otherwise have received.). 41
Schroeders failure to allege any

facts showing such an intention supports dismissal of the
claim.

3. The Amended Complaint Affirmatively Contradicts
SchroedersClaim that He Has Been Deprived of Inheritance
Rights.

Schroeder claims generally that defendants wrongfully attempted
to avoid the application

of French laws forced heirship provisions. Yet he asserts in
paragraph 85 of his Amended

Complaint that a Swiss Court has recently held that Wendy was a
French resident, leaving her

Estate to be governed by French law. 42 Schroeder even claims
that Defendants have judicially

admitted Schroeders status as a reserved heir under French law
entitled to 50% of the Estate. 43

How, then, has Schroeder suffered any harm? If his complaint is
that defendants conspired to

deprive him of his lawful entitlement to a share of the Estate
as Wendys sole heir under the

laws of France, 44 his claim of injury would obviously be
nullified by a ruling that the laws of

France do govern the estate. The Amended Complaint does not
explain this inconsistency. Mr.

Schroeders very allegations further negate any claim that Dr.
Wildenthal has prevented him

from receiving any rightful inheritance, or that any actions by
Dr. Wildenthal have caused him

any injury.

41

RESTATEMENT (SECOND ) OF TORTS 774B (emphasis added); see also
In re Estate of Kuykendall , 206 S.W.3d766, 769, 771-72 (Tex.
App.Texarkana 2006, no pet.) (affirming instructed verdict against
plaintiffs where therewas no evidence that defendants intentionally
tried to prevent any Plaintiff from receiving any devise or
bequest).42 Am. Compl. at 89.43 Id. at 11.44 Id. at 72.

Case 3:11-cv-00525-B Document 21 Filed 06/09/11 Page 23 of 34
PageID 194


	
8/6/2019 Wildenthal Motion to Dismiss

24/34

DEFENDANT KERN WILDENTHALS MOTION TO DISMISSUNDER RULE 12(B)(6)
AND RULE 9(B) AND BRIEF IN SUPPORT Page 16

D. The Amended Complaint Fails to State a Claim for
Conversion.

To state a claim for conversion against Dr. Wildenthal, Mr.
Schroeder must plead facts

showing that he owned, had legal possession of, or was entitled
to immediate possession of

property, and that Dr. Wildenthal wrongfully exercised dominion
and control over that

property. 45 The Amended Complaint fails to allege any facts
indicating that Mr. Schroeder

owned, had legal possession of, or was entitled to immediate
possession of the property in the

estate. Even if it were true that Schroeder were legally
entitled to receive part of Wendy Revess

estate upon her death, he would not be entitled to immediate
possession of the property. A

possible future interest does not constitute an entitlement to
immediate possession.46

TheAmended Complaint also fails to allege that Dr. Wildenthal
wrongfully exercised any dominion

or control over any property. Schroeder has failed to adequately
plead conversion, and the claim

should be dismissed.

E. The Amended Complaint Fails to State a Claim for
Misapplication of Fiduciary Property.

The Texas Supreme Court has never recognized a civil cause of
action for misapplication

of fiduciary property. Misapplication of fiduciary property is a
crime under Section 32.45 of the

Texas Penal Code, but the Code does not create a corresponding
private cause of action. 47 Even

45 See Alan Reuber Chevrolet, Inc. v. Grady Chevrolet, Ltd. ,
287 S.W.3d 877, 888 (Tex. App.Dallas 2009, nopet.); see also FCLT
Loans, L.P. v. Estate of Bracher , 93 S.W.3d 469, 482 (Tex.
App.Houston [14th Dist.] 2002,no pet.) (explaining that conversion
requires ownership, possession, or the right to immediate
possession of the

property ) (emphasis added)).46

See City of Wichita Falls v. ITT Commercial Fin. Corp. , 827
S.W.2d 6, 9-10 (Tex. AppFort Worth 1992), revd in part on other
grounds , 835 S.W.2d 65 (Tex. 1992) (holding that plaintiff could
not maintain claim for conversionwhen plaintiff only held future
interest in property).47 Wiggins v. Wells Fargo & Co. , No.
3-09-CV-2003-N, 2009 U.S. Dist. LEXIS 124254, at *4-5 (N.D. Tex.
2009)(dismissing claim for misapplication of fiduciary property
under Rule 12(b)(6), because Penal Code does notprovide private
cause of action); Cooper v. Sony Music Entmt Inc. , No. 01-0941,
2002 U.S. Dist. LEXIS 3832, at*15-16 (S.D. Tex. 2002) (same).
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if such a cause of action were valid, it could only arise
(according to the Penal Code) when a

person intentionally, knowingly, or recklessly misapplies
property he holds as a fiduciary in

a manner that involves substantial risk of loss to the owner of
the property or to a person for

whose benefit the property is held. 48 The Amended Complaint
never alleges that Dr.

Wildenthal held any property whatsoever, much less any property
owned by Mr. Schroeder or

held for his benefit. The Amended Complaint also fails to allege
that Dr. Wildenthal misapplied

any property in the context of a fiduciary role. This claim must
also be dismissed.

F. The Amended Complaint Fails to State a Claim for
Conspiracy.

It is unclear whether the Amended Complaint still intends to
plead a separate claim forconspiracy. Schroeders Original Complaint
had included a separate cause of action for

conspiracy, but the Amended Complaint appears to combine the
conspiracy claim with the

fraud claim. 49 Regardless, Mr. Schroeder has pleaded no valid
conspiracy.

When the torts underlying a conspiracy claim fail, the
conspiracy claim itself fails. 50 Mr.

Schroeder has failed to state a claim for fraud, tortious
interference with inheritance rights,

conversion, or misapplication of fiduciary property.
Accordingly, he has not adequately alleged

any underlying torts on which to base his conspiracy claim, and
the claim should be dismissed on

this basis alone. 51

48 TEX. PENAL CODE 32.45.49 See Am. Compl. at p. 24 (heading
entitled Fraud / Fraud on the Estate / Conspiracy).50 See Grant
Thornton LLP v. Prospect High Income Fund , 314 S.W.3d 913, 930-31
(Tex. 2010) (conspiracy claimfailed when underlying fraud claim
failed); McCall v. Genentech, Inc. , No. 3:10-CV-1747-B, 2011 U.S.
Dist.LEXIS 3259, at *23 (N.D. Tex. Jan. 12, 2011) (Liability for
conspiracy depends on participation in an underlyingtort.)51 See
McCall , 2011 U.S. Dist. LEXIS 3259, at *23 (dismissing conspiracy
claim under Rule 12(b)(6) becauseplaintiff failed to adequately
allege any underlying tort).

Case 3:11-cv-00525-B Document 21 Filed 06/09/11 Page 25 of 34
PageID 196


	
8/6/2019 Wildenthal Motion to Dismiss

26/34

DEFENDANT KERN WILDENTHALS MOTION TO DISMISSUNDER RULE 12(B)(6)
AND RULE 9(B) AND BRIEF IN SUPPORT Page 18

The Amended Complaint also fails to adequately allege any
agreement by Wildenthal

with any other person. The elements of civil conspiracy are: (1)
two or more persons; (2) an

object to be accomplished; (3) a meeting of the minds on the
object or course of action; (4) one

or more unlawful, overt acts; and (5) damages as a proximate
result. 52 Mr. Schroeder vaguely

alleges that the defendants acted and conspired to defraud the
Estate and Schroeder of his

heirship by launder[ing] the collection to the DMA, 53 but he
provides no factual allegations to

show that Dr. Wildenthal had a meeting of the minds or agreement
with any other defendant (or

for that matter, that Dr. Wildenthal had anything to do with the
DMA donation). Such

conclusory allegations are insufficient to support a claim for
conspiracy.54

The claim should bedismissed for failure to adequately allege
any agreement or meeting of the minds.

G. The Claims for Non-Monetary Remedies and Punitive Damages
Must AlsoBe Dismissed.

Mr. Schroeders claims for non-monetary relief and punitive
damages should be denied,

based on the failure of each of his causes of action. The
Amended Complaint contains a claim

for an accounting and constructive trust, which is apparently
asserted only against the DMA. 55

Even if the Complaint were construed so as to allege these
claims against Dr. Wildenthal, they

are not independent of the other causes of action that Schroeder
alleges, and should therefore be

52

Tri v. J.T.T. , 162 S.W.3d 552, 556 (Tex. 2005) (citing Juhl v.
Airington , 936 S.W.2d 640, 644 (Tex. 1996)).53 Am. Compl. at 87.54
See Berry v. Indianapolis Life Ins. Co. , No. 3:08-CV-0248-B, 2009
U.S. Dist. LEXIS 12369, at *18, 22 (N.D.Tex. Feb. 19, 2009) (Boyle,
J.) (dismissing conspiracy claim under Rule 12(b)(6) where Amended
Complaint lackedfactual allegations to support plaintiffs formulaic
recitation of the agreement element of conspiracy).55 Am. Compl. at
91.
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dismissed. 56 Mr. Schroeders request for punitive damages must
also be denied, because he has

failed to adequately allege any cause of action to support such
damages. 57

H. All Claims Against Wildenthal Must Be Dismissed on the
Independent

Ground of Limitations.

There is a final, crucial reason why the Court must dismiss this
action. The Amended

Complaint demonstrates on its face that the statute of
limitations on each claim has long expired,

in some cases by decades. The Court should not permit Mr.
Schroeder to subject Dr. Wildenthal

to the burdens of litigation over allegations that the Amended
Complaint itself concedes

(allegedly) occurred ten, twenty, and even close to thirty years
ago.

1. Rule 12(b)(6) Dismissal on Limitations Is Proper When a Time
Bar IsEvident from the Pleadings.

Dismissal on limitations grounds is proper under Rule 12(b)(6)
where it is evident from

the plaintiffs pleadings that the action is barred and the
pleadings fail to raise some basis for

tolling or the like. 58 This Court has previously dismissed
cases under Rule 12(b)(6) where the

limitations defense was apparent from the face of the Amended
Complaint, and the plaintiff had

pleaded no facts showing a basis for tolling. 59

56 Triple Tee Golf, Inc. v. Nike, Inc. , 618 F. Supp. 2d 586,
599 at n.15 (N.D. Tex. 2009), revd in part on other grounds by 602
F.3d 1354 (Fed. Cir. 2010) (dismissing claim for accounting under
Rule 12(b)(6) after dismissingother claims, because accounting has
no status independent of plaintiffs other claims); Beverly Found v.
W.W.

Lynch, San Marino, L.P. , 301 S.W.3d 734, 736 (Tex. App.Amarillo
2009, no pet.) (a constructive trust is not anindependent cause of
action, however, but rather a remedy. Because it is a remedy, one
seeking it first must have acause of action warranting its
imposition.) (internal citation omitted).57 See Nazareth Intl, Inc.
v. J.C. Penney Co. , No. 3:04-CV-1265-M, 2005 U.S. Dist. LEXIS
12608, at *3, 8 (N.D.

Tex. Jan. 19, 2005) (dismissing claim for punitive damages where
claim supporting punitive damages was dismissedunder Rule
12(b)(6)).58 Jones v. Alcoa, Inc. , 339 F.3d 359, 366 (5th Cir.
2003) (citing Taylor v. Books A Million , 296 F.3d 376, 378-79(5th
Cir. 2002)) (affirming dismissal of claim under Rule 12(b)(6) based
on limitations defense), cited in Baldwin v.

Barre , 299 Fed. Appx. 444, 445 (5th Cir. 2008). 59 Vernon v.
City of Dallas , No. 3:08-CV-1068-B, 2009 U.S. Dist. LEXIS 71745,
at *5 (N.D. Tex. Aug. 13, 2009)(Boyle, J.) (dismissing claim under
Rule 12(b)(6) based on limitations defense and noting that
noticeably absent
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2. The Amended Complaint Shows that the Limitations Period
HasExpired on Each Cause of Action.

Mr. Schroeders claims arise from alleged events occurring in the
early 1980s, late 1990s,

and early 2000s. He alleges that certain DMA board members
persuaded Mrs. Reves to donatepart of the art collection to the
DMA, which she did in 1983. 60 The Amended Complaint asserts

that Dr. Wildenthal met Mrs. Reves in 1993, and claims that Dr.
Wildenthal and Mr. Copley

persuaded her to sign a will in 1998. 61 It alleges that Mr.
Copley took certain actions under a

power of attorney signed by Mrs. Reves in 2000. 62 In 2003, Mr.
Copley is claimed to have

established a trust to receive assets from Mrs. Revess estate.
63 Mr. Schroeder delayed filing the

Amended Complaint until March 11, 2011. Each of his claims is,
therefore, barred by their

respective limitations periods.

a. Fraud: Four Years

Fraud claims must be brought within four years from the date the
cause of action

accrues. 64 Absent allegations of concealment, the limitations
period on fraud claims begins to

run when the fraud is perpetrated. 65 The only facts Mr.
Schroeder pleads in connection with

any alleged fraud against any defendant occurred in the 1980s,
in 1998, and the early 2000s all

from [plaintiffs] Amended Complaint is any reference to when she
became aware of the alleged fraudulent conductand the facts
supporting her cause of action.).60 Am. Compl. at 49-59.61 Id. at
61-65.62

Id. at 74-79.63 Id. at 79.64 TEX. CIV. PRAC . & REM. CODE
16.004(a)(4).65 Woods v. William M. Mercer, Inc. , 769 S.W.2d 515,
517 (Tex. 1988). In cases where the fraud is concealed,
thelimitations period begins to run from the time it is discovered
or could have been discovered by the exercise of reasonable
diligence. Id.
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more than four years ago. 66 And the only specific facts pleaded
against Dr. Wildenthal occurred

in 1998.

The Amended Complaint fails to raise any ground for tolling
based on the discovery rule.

The discovery rule applies to claims only when the injury is
inherently undiscoverable and

objectively verifiable. 67 The Texas Supreme Court has
restricted the discovery rule to

exceptional cases to avoid defeating the purposes behind the
limitations statutes. 68 The

Amended Complaint contains no facts indicating that the alleged
injuries were inherently

undiscoverable or objectively verifiable. It fails to state that
Mr. Schroeder discovered the

relevant facts less than four years ago. It raises no facts
supporting fraudulent concealment.69

Inshort, the Amended Complaint contains no basis to conclude
that the discovery rule or any other

tolling principle applies, or that application of such a
principle would save Mr. Schroeders claim

from the limitations bar. Because the time bar is evident on the
face of the Amended Complaint,

and the Amended Complaint fails to raise a basis for applying
the discovery rule or any other

tolling principle, the fraud claim must be dismissed. 70

66 Schroeder also mentions that unspecified defendants attempted
to open probate proceedings in Switzerland, thatthe Swiss Court
rejected the claim of Swiss residence, and that the court found
Wendys estate to be governed byFrench law. Am. Compl. at 85.
Schroeder does not indicate, however, how these actions were
fraudulent or howthey caused him any harm. To the contrary, the
Swiss courts ruling further negates any allegation of injury
toSchroeder. See section III(C)(3), pp. 15-16, above.67

HECI Expl. Co. v. Neel , 982 S.W.2d 881, 886 (Tex. 1998).68 Via
Net, U.S. Delivery Sys. v. TIG Ins. Co. , 211 S.W.3d 310, 313 (Tex.
2006).69 Vernon , 2009 U.S. Dist. LEXIS 71745 at *5 (To adequately
plead allegations of fraudulent concealment, aplaintiff must plead
sufficient facts to place the defendants on notice of the tolling
theory on which the plaintiffsAmended Complaint rests.) (emphasis
in original).70 See Jones , 339 F.3d at 366.
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b. Tortious Interference with Inheritance Rights: Two Years

Texas courts support application of a two-year limitations
period to a claim for tortious

interference with inheritance rights. In Haisler v. Coburn , the
plaintiff admitted that a two-year

period applied to her claim, but argued that the discovery rule
should defer accrual of the cause

of action. The appellate court did not question that the
two-year limitations period governed this

claim, and also declined to adopt the plaintiffs claim that the
discovery rule applied. 71 A two-

year limitations period is also consistent with the Texas
Supreme Courts interpretation of

section 16.003(a) of the Texas Civil Practice and Remedies Code,
which states that the two-year

limitations period applies to suits for trespass for injury to
the estate or to the property of another . A trespass under section
16.003(a) includes [a]n unlawful interference with ones

person, property, or rights. 72 This broad definition
encompasses an alleged interference with

Mr. Schroeders purported right to inherit property. 73 Based on
Texas case law and the Texas

Supreme Courts interpretation of trespass, Mr. Schroeder was
required to assert his tortious

interference with inheritance rights claim within two years from
the date the claim accrued.

Once again, the underlying facts giving rise to Mr. Schroeders
claim occurred in the early

1980s, in 1998, and in the early 2000s, and the cause of action
would have accrued, at the very

latest, on the date of Mrs. Revess death in March 2007. The
claim is therefore foreclosed by the

two-year limitations period.

71 Haisler v. Coburn , No. 10-09-00275-CV, 2010 Tex. App. LEXIS
6050, at *9-10 (Tex. App.Waco July 28,

2010, pet. filed); see also Neill v. Yett , 746 S.W.2d 32, 36
(Tex. App.Austin 1988, writ denied) (upholding districtcourt ruling
that plaintiffs tortious interference with inheritance rights
claim, if it had been properly stated, wouldbe barred by two-year
limitations period).72 First Natl Bank of Eagle Pass v. Levine ,
721 S.W.2d 287, 289 (Tex. 1986) (quoting Blacks Law Dictionary
1347(5th ed. 1979)).73 If Texas law recognized a civil claim for
misapplication of fiduciary property, Mr. Schroeders claim of this
typewould likewise be barred by the two-year limitation found in
Section 16.003(a). The same set of facts giving rise to
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c. Conversion: Two Years

Conversion claims are governed by a two-year statute of
limitations. 74 The discovery

rule does not apply. 75 A conversion claim accrues at the time
facts come into existence that

authorize a claimant to seek a judicial remedy, 76 or in other
words, at the time of the unlawful

taking. 77 Although the Amended Complaint states no facts
constituting an unlawful taking, the

only facts of any kind that Mr. Schroeder pleads against any
defendant occurred in the early

1980s, in 1998, and in the early 2000s. Under any scenario,
therefore, the conversion claim is

barred by the two-year limitations period.

d.

Conspiracy: Two Years

Conspiracy claims are also governed by a two-year limitations
period. 78 For a civil

conspiracy claim, each continued invasion of the plaintiffs
interest causing loss and damage

is treated as an independent element for limitations purposes
and the two year statute of

limitations begins to run when each independent element arises.
79 This means that any act

committed more than two years prior to the filing of [the]
conspiracy action would be barred by

Mr. Schroeders tortious interference with inheritance rights
claim also gives rise to Mr. Schroeders claim formisapplication of
fiduciary property. See Am. Compl. at 92-93, 96-97. Both claims
allege a plan to steer assetsaway from Mrs. Reves estate facts that
fall within the definition of trespass under section 16.003(a).74
TEX. CIV. PRAC . & REM. CODE 16.003(a); Millan v. Dean Witter
Reynolds, Inc. , 90 S.W.3d 760, 764 (Tex.App.San Antonio 2002, pet.
denied).75 Steinhagen v. Ehl , 126 S.W.3d 623, 627 (Tex.
App.Beaumont 2004, pet. denied). Some courts have applied
thediscovery rule to conversion claims when the defendants
possession was initially lawful. See id . Schroeder doesnot allege
that any possession of property by any defendant was ever lawful.76
Millan , 90 S.W.3d at 764.

77 Steinhagen , 126 S.W.3d at 627 (citing Rogers v. Ricane
Enters. Inc. , 930 S.W.2d 157, 166 (Tex. App.Amarillo1996, writ
denied)). 78 Jackson v. W. Telemarketing Corp. Outbound , 245 F.3d
518, 523-24 (5th Cir. 2001); Cathey v. First City Bank of

Aransas Pass , 758 S.W.2d 818, 822 (Tex. App.Corpus Christi
1988, writ denied) (citing T EX. CIV. PRAC . & REM. CODE
16.003).79 Cathey , 758 S.W.2d at 822 (citing authorities).
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limitations . 80 Each of the acts allegedly forming a conspiracy
occurred no later than 2005.

Therefore, the Amended Complaint was filed well outside the
limitations period.

I. The Defects in the Amended Complaint Are Not Curable.

The nature of the Complaints failings establishes that they
cannot be cured by further

amendment. In two separate complaints, Schroeder has made no
serious attempt to satisfy the

particularity requirements of Rule 9(b). He has even sought to
avoid having to plead facts

supporting the basic elements of fraud, by insisting that for a
constructive fraud claim, no

proof [of] dishonesty [or] purpose or intent to deceive is
needed. 81 Yet Schroeders facts are

utterly inconsistent with any claim of a breach of fiduciary
duty that might support a constructivefraud theory. And no amount
of artful re-pleading can change the fact that the actions upon

which Schroeder bases his claims occurred many years ago leaving
his case well outside the

applicable limitations periods. Permitting further amendment of
such a complaint would be a

futile expenditure of time. 82 The Court should not allow
it.

IV. CONCLUSION

Mr. Schroeders Amended Complaint dwells on irrelevant
accusations that do not support

causes of action. It devotes pages of allegations to foundations
established in Europe from the

1940s to 1970s, without alleging any involvement in these
transactions by any defendant. It

claims tortious interference with inheritance, but lacks a
single fact suggesting the required

elements of fraud, duress, or undue influence. It alleges
massive conspiracies involving a

80 Id. 81 Am. Compl. at 89.82 See, e.g. , In re Capstead Mortg.
Corp. Sec. Litig. , 258 F. Supp. 2d 533, 566 (N.D. Tex. 2003)
(denying leave toamend, on grounds of futility, where dismissed
complaint, among other defects, failed to plead any
specificmisrepresentations, manipulative acts, or deceptive acts by
the individual defendants, and [] failed to adequatelyplead
scienter.)
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donation of artwork in 1983, while referencing no involvement in
this donation by Dr.

Wildenthal. It alleges that Schroeder has been wrongfully
deprived of the benefits of the laws of

France, and then contradicts itself by acknowledging that the
laws of France have, in fact, been

held to apply to Mrs. Revess estate. It levels grave accusations
of fraud, but identifies no actual

misrepresentation by anybody. What facts Mr. Schroeder does
plead occurred years, and in

some cases decades ago, meaning that his action was filed long
after the expiration of the

applicable statutes of limitations.

For all of the reasons stated above, Schroeders Amended
Complaint fails to meet the

standards required by the Federal Rules of Civil Procedure. Mr.
Schroeder has not demonstratedthat he is entitled to subject Dr.
Wildenthal to the serious and significant burdens of
litigation.

Dr. Wildenthal respectfully requests that the Court dismiss the
Amended Complaint with

prejudice.

Dated: June 9, 2011Respectfully submitted,

/s George W. Bramblett__________________George W. BramblettState
Bar No. [email protected] W. TurnerState
Bar No. 24028085

[email protected]

HAYNES AND BOONE , LLP2323 Victory Avenue, Suite 700

Dallas, Texas 75219Telephone No.: (214) 651-5000Telecopier No.:
(214) 651-5940
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L.L.P.3400 Bank of America Plaza901 Main StreetDallas, Texas
75202

ATTORNEYS FOR PLAINTIFF

Via ECF

/s John W. Turner_______________________John W. Turner

Case 3:11-cv-00525-B Document 21 Filed 06/09/11 Page 34 of 34
PageID 205




                        

                                                    
LOAD MORE
                                            

                

            

        

                
            
                
                    
                        Related Documents
                        
                            
                        

                    

                    
                                                
                                                                                              
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            GOP Motion to Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            GSE Motion to Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Notice of Motion to Dismiss and Affirmation in Support of...

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                                                               
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Feds Motion to Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Wittstadts Motion to Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            05062016 Motion to Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                     

                                                
                                                                                              
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Motion to Dismiss 3

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Defense motion to dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Gartner Motion to Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                                                               
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            PREPA Motion to Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Owens State Motion Dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Notice of Motion and Motion to dismiss

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                     

                                            

                

            

        

            



    
        
            	Powered by Cupdf


            	Cookie Settings
	Privacy Policy
	Term Of Service
	About Us


        

    


    

    
    
    

    
    
    

    
    
    
    
    
    















