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What an Environmental
 Litigator Expects from an Appraisal
 2012 National Association of Independent Fee Appraisers National ConferenceBy: Stuart J. Lieberman and Michael G. SinkevichLieberman & Blecher, P.C.
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Overview What We Do Federal Rules of Civil Procedure Federal Rules of Evidence and Evidentiary Issues Litigating an Environmental Case USPAP Compliant Report Third Party Reliance Case Examples Selecting the Appropriate Expert Conclusion
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What We Do
 Lieberman & Blecher are Environmental Litigators We use Appraisals in a number of different
 situations. For example:
 Property Diminution matters due to environmental contamination
 Eminent Domain cases Settling Land Use cases
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Federal Rules of Civil Procedure
 Rule 26(a)(2) – Disclosure of Expert Testimony
 Core Concept: Each party must disclose the identity of its expert witnesses and produce an expert report for each expert witness
 Which Experts: Rule 26(a)(2)(A) requires the disclosure of the identity of any person who “may be used at trial to present evidence.”
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Federal Rules of Civil Procedure
 Rule 26(a)(2) – Disclosure of Expert Testimony Time for Expert Disclosure: May be set by the
 Court or Stipulated by the Parties Southern Union Co. v. Southwest Gas Corp., 180 F. Supp.
 2d 1021 (D. Ariz. 2002) – Disclosures should be sufficiently advance of trial so opposing parties have reasonable opportunity to prepare for cross examination/arrange for rebuttal experts
 Must be at least 90 days before Trial/Rubuttals 30 days before Trial
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Federal Rules of Civil Procedure – Rule 26
 Expert Report must be in writing and signed by the Expert
 Neiberger v. Fed Ex Ground Package System, 566 F.3d 1184 (10th Cir. 2009) – Attorney may provide assistance or even draft report, so long as it contains the expert’s opinion
 Jenkins v. Bartlett, 487 F.3d 482 (7th Cir. 2007) – Experts may adopt letter written by another doctor as their report.
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Federal Rules of Civil Procedure – Rule 26
 Contents of Disclosure (6 Requirements):
 Complete statement of all opinions and basis for them; Facts or data considered; Any exhibits that will be used to support opinion; Experts CV including 10 years of publications; List of other cases testified as expert over 4 years; and Statement of compensation to be paid.
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Federal Rules of Civil Procedure – Rule 26
 If Report does not meet requirements – Court may preclude use of the expert testimony Sanction is Automatic and Mandatory
 Be Careful – Specific Opinions not included in Report will also be precluded. Expert opinion not in report excluded even though
 disclosed during deposition. LaMarca v. U.S., 31 F. Supp. 2d 110 (E.D.N.Y. 1998)
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Federal Rules of Evidence
 Rule 701 – Opinion Testimony by Lay Witnesses If not testifying as an expert, testimony limited to
 opinions: Rationally based on witness’ perception; Helpful for a clear understanding of testimony or
 determination of a fact; and Not based on scientific, technical, or other specialized
 knowledge
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Federal Rules of Evidence
 Rule 702 – Testimony By Experts If scientific, technical, or specialized knowledge will
 assist trier of fact, a witness qualified as an expert may testify in opinion form if: Testimony based upon sufficient facts or data; Testimony is product of reliable principles/methods; and Witness has applied principles/methods reliably to the facts
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Federal Rules of Evidence
 Hybrid Witness Also Recognized Witnesses that would be experts can often give
 Hybrid type testimony For example, Expert report not required even though
 witness regularly testifies as an expert when testimony was factual in nature. Long v. Cottrell, 265 F.3d 663 (8th Cir. 2001)
 When would this apply to appraisers?
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Federal Rules of Evidence – Rule 702
 Rule 702 – Sets Forth Basis for Major Expert Issues:
 Qualification
 Reliability
 Admissibility
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Qualification
 Rule 702 – “a witness qualified as an expert by knowledge, skill, experience, training, or education”
 No defined guidelines “Totality of the Circumstances” test utilizing the 5
 factors.
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Qualification
 Example – Qualified by Experience Correa v. Cruisers, 298 F.3d 13 (1st Cir. 2002) Witness to testify re: defectiveness of marine
 engine’s fuel management system Although education was lacking, experience of 20
 years with marine and fuel-injection engines qualified him.
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Qualification
 Example – Lack of Qualifications Pan American World Airways v. Port Authority of
 N.Y/N.J., 995 F.2d 5 (2d Cir. 1993) Witness to testify re: maintenance of the runways at
 JFK Airport Did not qualify – witness never completed local air
 traffic control training, little experience with large airports, unfamiliar with JFK Airport.
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Qualification
 As Applied to Appraisers In general, licensure or certification not a per se
 requirement or not a per se basis for qualification Practically, a duly licensed appraiser will qualify as
 an expert
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Reliability
 Factors specifically outlined in Rule 702:
 Testimony based upon sufficient facts or data; Testimony is product of reliable principles/methods;
 and Witness has applied principles/methods reliably to
 the facts
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Admissibility
 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993)
 Replaced Frye “general acceptance in the field” standard in Federal Court
 New Standard = testimony is both reliable and relevant
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Evidentiary Issues
 Daubert Challenges Three Factors
 Testimony is based upon sufficient facts or data Testimony is the product of reliable principles and
 methods Witness has applied the principles and methods
 reliably to the facts of the case F.R.E. 702 amended in 2000 to insert this language
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Evidentiary Issues “Junk Science” Test for Reliability
 Theory/Technique must be testable Peer Review Error Rates Control Standards Acceptability in the relevant scientific community
 Relevance Will the Testimony Assist the Trier of Fact to:
 Understand Evidence or Determine a Fact at Issue
 The Expert Report provides the basis for a Daubert Challenge
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Evidentiary Issues “Junk Science” Test Generally applies to “Novel Scientific Evidence” but
 could apply to appraisals that use novel techniques
 Often exist is environmental law situations…
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Further Cases
 General Electric Co. v. Joiner, 522 U.S. 136 (1997) Subject to “abuse of discretion” standard of review Judges can consider the validity of expert’s conclusions
 and whether there is too great of an analytical gap between data and opinion offer
 Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 137 (1999) Applies to all expert testimony Trial Court have wide latitude on how to apply factors
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Environmental Litigation in Federal Court
 Daubert Challenges present substantial hurdles for Plaintiffs in Federal Court Plaintiffs have burden of proof Often rely on novel scientific theories or evidence Requires substantial resources to meet the
 reliability standards
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Federal Rules of Evidence
 Rule 703 – Basis of Opinion If facts of data relied upon by expert are of a type
 reasonably relied upon by experts in the field, the facts and data need not be admissible.
 Moreover, facts or data that are otherwise inadmissible shall not be disclosed to the jury unless probative value outweighs prejudicial effect
 What would this be in context of appraisal?
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Federal Rules of Evidence
 Rule 703 – Basis of Opinion What would this be in context of appraisal? Examples:
 Tanks allegedly on property but no testing done Community knowledge of “meth lab” in home, but no actual data of
 contamination
 Stigma?
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Federal Rules of Evidence
 Rule 703 – Basis of Opinion Question to the audience: What information would someone in your position
 reasonably rely upon? What kind of information do appraisers reasonably
 rely upon?
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Federal Rules of Evidence
 Rule 704 – Ultimate Issues Rule
 What would this be in context of appraisal? Opinion testimony now allowed even if it embraces
 the “ultimate issue” to be decided by the trier of fact BE CAREFUL - this could be a “risk”
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Federal Rules of Evidence
 Rule 705 – Disclosure of Facts or Data Underlying Expert Opinion
 The expert may testify in terms of opinion and give reasons thereof without first testifying to the underlying facts or data
 What does this mean?

Page 29
                        

Federal Rules of Evidence
 Rule 705 – Disclosure of Facts or Data Underlying Expert Opinion
 Stuart Lieberman general rule: Don’t take the shortcut
 A JURY LIKES A STORY
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Federal Rules of Evidence
 Rule 706 – Court Appointed Experts Worth noting – a Court may appoint an expert on its
 own or at the request of the parties Expert entitled to adequate compensation Normal rules already discussed also apply
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IMPORTANT
 Net Opinions Expert Analysis must be based on substantive
 and provable factual evidence Data and Facts must support cause and effect
 relationship. Grzanka v. Pfeiffer, 301 N.J. Super. 563 (App. Div. 1997)
 Expert must present the “why and wherefore” for the opinion. Froom v. Perel, 377 N.J. Super. 298, 317 (App. Div. 2005)
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USPAP Compliant Report
 USPAP – Supplies Guidance for reporting known contamination
 N/A, none apparent, or unknown are generally no longer acceptable
 Known conditions are required to be identified Impact of value may be greater than cost to cure
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USPAP Compliant Report
 USPAP recommends providing information even when known contamination close to property does not impact the value
 Important to explain why the nearby contamination is immaterial to the property value
 In general, with environmental issues, lawyers feel that more information is important
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Advisory Opinion 9 (AO-9)
 Responsibility of Appraisers Concerning Toxic/Hazardous Substance Contamination
 Honesty and professional competency are the common threads throughout USPAP
 Appraiser should not be presumed to have knowledge/experience as environmental specialist
 Appraiser may reasonably rely on finding and opinions of properly qualified specialist
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Advisory Opinion 9 (AO-9)
 Recognition of Contamination Remediation and Compliance Cost Estimate Multi-Disciplinary Solution
 Work with environmental engineer and environmental lawyer.
 Each specialist needs to stay within his/her expertise
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Freddie Mac Single Family Requirements
 Section 44.15(d)(2) Appraiser must consider:
 Known contaminated site or hazardous substances that affect property or neighborhood
 Make appropriate adjustment to reflect impact on market value
 Comment or effect they have on marketability of property
 Examples Why is this important?
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How Lawyers View These Guidelines
 Important to Comply!
 Setting industry standards
 If do not comply, open up potential problems on cross examination
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HUD Valuation
 HUD Housing Handbook Valuation Analysis addresses environmental issues
 Determines if property meets minimum requirements for FHA-insured mortgage
 Section 2 – “Special Neighborhood Hazards and Nuisances”
 Outlines “Unacceptable Site”
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HUD Valuation
 Examples of Unacceptable Sites Environmental contaminants exist, offensive sights or
 excessive noises, other issues that affect the livability of the property
 Also Property must be free of hazards that may affect health, safety, structural soundness
 Hazards cannot exist that impair use and enjoyment of property
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Reasonable Reliance
 Appraisals often limit third party reliance However, in general, third party tort liability is
 emerging Example, Carvalho v. Toll Bros., 143 N.J. 565
 (1996) Standard in N.J. is “foreseeable reliance”
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Demeanor of the Appraiser in Court
 Appraisals there to “help the Court” Consistent with rules governing appraisers – a
 report must be prepared impartially, objectively, and without accommodation of personal interests
 Too much “cheerleading” will insult Judge/Jury
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What Makes a Good Expert
 Strong/Relevant Experience Strong/Relevant Education and Training Speaks like a “professor” by calmly presenting
 testimony Good appearance Good inter-personal communication skills Strong win/loss record as an expert
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What Makes a Bad Expert
 Minimal Experience, Education, and Training Does not speak clearly or speaks without conviction Not likable Easily rattled on cross-examination Most Important – Not Prepared
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Conclusion
 Expert Testimony is the Key to Successful Environmental Litigation Select Your Expert Obtain the Necessary Data Prepare your Case
 Questions? Comments? [email protected]
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