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                            This document is posted to help you gain knowledge. Please leave a comment to let me know what you think about it! Share it to your friends and learn new things together.
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Small Business CGT Concessions and Super Practical tips and latest developments Any information presented by Insyt Pty Ltd (ACN: 133 361 476) (Insyt) in the webinar is not intended to be a complete statement or summary of the matters to which reference is made in the webinar. Accurium Pty Ltd (ABN: 13 009 492 219) (Accurium) in no way approves, endorses or in any way accepts responsibility for any information provided by Insyt in the webinar or to you subsequently. Before acting, we strongly recommend that you obtain financial product advice, as well as taxation and applicable social security advice, from qualified professional advisers who are able to take into account the investor’s individual circumstances. To the maximum extent permissible under law, neither Accurium nor its related entities, nor any of their directors, employees or agents, accept any liability for 1) any loss or damage in connection with the use of or reliance on all or part of, or any omission inadequacy or inaccuracy in, the information in the webinar or subsequently; or 2) the privacy of your information should you choose to provide such information directly to Insyt.
 www.accurium.com.au
 https://www.accurium.com.au/techhub?keywords=&tag=
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3
 Darren is well known in the SMSF sector for his popular and engaging presentations.
 He is a highly sought after educator having presented for a number of influential organisations including the NTAA, SMSF Association, the Tax Institute, TaxBanter, CPA and ICAA.
 Darren is a tax and superannuation specialist, author, trainer and consultant.
 He is CEO of Insyt and passionate about helping practitioners stay ahead of the game by providing clear, simple and accurate information.
 Welcome Darren Our guest presenter today is Darren Wynen
 https://www.insyt.com.au/accurium
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 Overview of the concessions
 Developments regarding the sale of shares or units
 Planning ahead for the concessions
 The CGT cap
 Informal ATO views on in specie contributions
 Practitioner Q & A on the concessions
 Introduction
 https://www.insyt.com.au/accurium
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 Terminology
 Business 1 Pty Ltd
 Spouse 1 Spouse 2 SIGNIFICANT INDIVIDUAL
 >=20%+
 CGT CONCESSION STAKEHOLDER
 CGT SBE Aggregated turnover of B1 + B2 must
 be less than $2 m
 Business 2 Pty Ltd
 >=20%+ >0% AND spouse of significant individual
 Spouse 1 Spouse 2
 CONNECTED ENTITY
 AFFILIATE– individual or company only who acts in accordance with directions/wishes or in concert and that carries on a business (special rules can treat spouse/child <18 as an affiliate)
 >0% AND spouse of significant individual
 https://www.insyt.com.au/accurium
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 Prerequisite – meet the ‘basic conditions’
 ‘small’ ’Active asset test’ Additional conditions Shares or units
 EASIER
 < 8 Feb 2018 >= 8 Feb 2018
 MORE DIFFICULT Description
 CGT small business entity *
 $6 million NAV test
 * Test only available to a business with turnover < $2m, Partnership is a CGT SBE or connectedentity/affiliate that uses asset is a CGT SBE. SBE aggregated turnover to be below $2m.
 https://www.insyt.com.au/accurium
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 Scenario 1
 Company, trust or partnership
 sells an active asset other than shares of units
 OR
 Sole trader sells an active asset other than shares of units
 ASSET SOLD
 ASSET SOLD
 Asset sale by business operator
 https://www.insyt.com.au/accurium
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 ASSET OWNER BUSINESS ENTITY Lease / license
 Must be a connected entity or an affiliate of the asset owner
 ASSET SOLD
 Scenario 2 Asset sale by passive entity
 https://www.insyt.com.au/accurium
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 Business Operator Pty Ltd
 Condition 2 – Ms A meets $6m MNAV test or is a CGT SBE
 Condition 1 – Ms A is a CGT concession stakeholder
 Ms A
 Condition 3 – Business Operator P/L meets $6m MNAV test or is a CGT SBE
 Condition 4 – 80% of BO’s assets of are active for: – 50% of ownership time; or – 7.5 years (if owned > 15 years)
 SHARES SOLD
 Scenario 3 Selling shares or units > 8 Feb 2018 (Individuals)
 https://www.insyt.com.au/accurium

Page 9
                        

10
 Structuring alternative post 8 Feb 2018
 Family Discretionary Trust 2
 Family Discretionary Trust 1
 Family Discretionary Trust 3
 Partnership
 https://www.insyt.com.au/accurium
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 Eligibility for the concessions Concession Points to note
 15-year exemption • Asset must be owned for 15 years • Individual – permanent incapacity or retirement and aged 55+ • Company or trust – significant significant individual for 15+ years and connected with
 permanent incapacity or retirement of individual aged 55+ • Company or trust – payment of disregarded capital gain exempt if paid to CGT concession
 stakeholder within 2 years of CGT event
 Retirement exemption • Retirement is not necessary • Lifetime cap of $500,000 (unindexed) per individual • Company or trust – flexible allocation of exempt amount between CGT concession stakeholders • All entities – written election by entity with the CGT event to be kept on file (e.g., the trust
 makes the election – not the beneficiaries)
 Small business 50% reduction • Not compulsory
 Small business rollover • Results in automatic deferral of a capital gain • Future J events may qualify for retirement exemption (further rollover for J2)
 https://www.insyt.com.au/accurium
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 Planning ahead for the concessions
 Asset purchase Asset Sale Ownership
 https://www.insyt.com.au/accurium
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 Planning ahead for the concessions Asset purchase Ownership Asset sale
 Passive assets – owned by a connected entity?
 Passive assets – owned by a connected entity or affiliate?
 Ensuring that the basic conditions are met.
 Multiple owners – company/unit trust or partnership?
 Passive assets – keep records to demonstrate use.
 Check the eligibility conditions for each concession are met.
 Sufficient use to be ‘active’? 15-year exemption – significant individual each year? Retain the necessary records.
 Eligible for in specie asset transfer to the SMSF? (see below).
 Consider restructuring assets for $6m MNAV test (consider Part IVA).
 Note different application of concessions depending on whether the active assets are shares/units.
 Restructuring any interests in preparation for sale.
 https://www.insyt.com.au/accurium
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 Individuals have a lifetime, indexed CGT cap ($1.48 million for the 2019 income year)
 Allows non-concessional contributions to be assessed against the CGT cap instead of NCC cap
 Applied against the CGT cap in the contribution year (not when the year of the CGT event)
 SBCs relevant to the CGT cap are the 15-year exemption and the retirement exemption
 The CGT Cap
 https://www.insyt.com.au/accurium
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 CGT Cap – 15-year exemption Concession Points to note
 Choice to apply CGT cap • Written election to be made and given to fund on or before contribution • Can apply to amounts such as pre-CGT gains
 Acceptance rules • CGT cap amounts are ‘contributions’ for Reg 7.04
 15-year exemption (individual sells)
 Amount that can be contributed • Proceeds (not merely the disregarded capital gain) Timing of superannuation contribution (CGT cap) - by the later of: • Due date for tax return lodgment; and • 30 days of receiving proceeds.
 15-year exemption (company or trust sells)
 Payment of disregarded gain out of the entity to stakeholders • Payment must be made by the company or trust to a CGT concession stakeholder within two
 years to be exempt • Note, only the disregarded capital gain is exempt (not the proceeds) Timing of superannuation contribution (CGT cap) • Contribution cannot exceed stakeholder’s proportion of capital proceeds up to payment
 amount; and • Must be made within 30 days of the payment being received.
 https://www.insyt.com.au/accurium
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 CGT cap – retirement exemption Concession Some points to note
 Choice to apply CGT cap and general comments
 • Written election to be given to fund by time of contribution • Capped to $500,000 unindexed per individual (lifetime limit) • Must contribute to super if individual < 55 just before choice
 Acceptance rules • CGT cap amounts are ‘contributions’ for Reg 7.04 purposes
 Retirement exemption (individual sells asset)
 Timing of contribution – by the later of: • Due date for tax return lodgment; and • 30 days of receiving the proceeds. • Note <55’s need to contribute by date return lodged.
 Retirement exemption (company or trust sells asset)
 Timing of retirement exemption amount payment from company or trust Generally, to be made by the later of: • 7 days of choice being made to disregard gain (generally, date of lodging company/trust tax
 return); and • 7 days of proceeds being received. Timing of contribution to superannuation • Within 30 days of payment to a CGT concession stakeholder (but note 7-day limit for entity to
 contribute for < 55’s)
 https://www.insyt.com.au/accurium
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 CGT Cap – planning Concession Some points to note
 Capital losses • Unlike 15-year exemption, capital losses apply to reduce capital gain before retirement exemption applies
 Two-year deferral using the rollover • For individuals approaching 55 who do not want to contribute to superannuation, the small business rollover can be chosen
 • No penalty applies for deferring the gain
 15-year exemption is the holy grail • Retirement exemption is limited to $500,000 per individual • In contrast, no limit applies to the 15-year exemption
 Retirement exemption • Consider not applying the 50% reduction for a company to maximise the retirement exemption amount
 • Consider choosing the indexation method instead of the general CGT discount for assets purchased before 21 September 1999 to maximise the exemption
 • Where an entity makes the gain, the retirement exemption offers flexibility with choosing the exempt amount amongst the stakeholder (whereas the 15-year exemption is fixed)
 https://www.insyt.com.au/accurium
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 Informal ATO views
 SMSF
 ASSET OWNER
 In specie transfer under CGT cap?
 FUND MEMBER
 Simultaneous in specie contributions
 https://www.insyt.com.au/accurium
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 Informal ATO views
 SMSF Discretionary Trust
 ASSET OWNER
 In specie transfer under CGT cap?
 Simultaneous in specie contributions
 https://www.insyt.com.au/accurium

Page 19
                        

20
 Practitioner questions – SBCs and super
 Area Question
 Basic conditions • Is a business associate an ‘affiliate’? • Does land have to be active in the year of sale?
 15-year exemption • Does a sole trader have two years to contribute to super under the CGT cap?
 • How are vendor terms arrangements treated? • Do all stakeholders have to be aged 55 to benefit from the exemption?
 Retirement exemption • Does an entity need a significant individual each year? • How is the CGT exempt amount for each stakeholder worked out for an
 entity selling an active asset?
 https://www.insyt.com.au/accurium
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 Questions?
 Conclusion of webinar
 https://www.insyt.com.au/accurium
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 By Darren Wynen
 Learn more about the Guide or order a copy either by clicking here or
 visiting www.insyt.com.au/accurium
 Small Business CGT Concessions and Super The Guide
 https://www.insyt.com.au/accurium
 https://www.insyt.com.au/accurium
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Small Business CGT Concessions and Super The Guide by Darren Wynen
 23
 About The Guide is written in a practical way, and deals with the following topics: • Understanding the conditions to access the concessions –
 broken down into three common scenarios. • Strategies to maximise the CGT Cap for the 15-year and
 retirement exemptions. • What are the ATO's latest views on in specie contributions
 under the CGT Cap? A silent backflip in some cases! • Common practitioner 'Questions and Answers' on the
 concessions and the CGT Cap
 Learn more about the Guide or order a copy either by clicking here or visiting www.insyt.com.au/accurium
 https://www.insyt.com.au/accurium
 https://www.insyt.com.au/accurium
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Contact us
 Accurium disclaimer The information in this presentation is general information only and is not intended to be financial product advice, tax advice or legal advice and should not be relied upon as such. Whilst all care is taken in the preparation of this presentation, no warranty is given with respect to the information provided and Accurium is not liable for any loss arising from reliance on this information. Scenarios, examples and comparisons are shown for illustrative purposes only and should not be relied on by individuals when they make investment decisions. We recommend that individuals seek professional advice before making any financial decisions. This presentation was accompanied by an oral presentation, and is not a complete record of the discussion held. No part of this presentation should be used elsewhere without prior consent from the author.
 Insyt disclaimer © Copyright 2018 Insyt Pty Ltd. All rights reserved. The information contained in this presentation is general in nature and intended to be a guide only. It is not specific to any particular requirements, objectives or circumstances. The presentation does not constitute financial, legal or other professional advice. Legislation may change and this may affect the accuracy, completeness and currency of the information and its relevance to you or your client’s personal/financial situation. While Insyt Pty Ltd ABN 37 598 727 918 has no reason to believe that any information contained in this presentation is inaccurate, it makes no representations or warranties whatsoever about the accuracy, completeness or currency of the information contained in this presentation and is not liable for any use that may be made of this presentation.
 24
 Contact Darren Darren Wynen Director, Insyt Pty Ltd P: 03 9587 1029 M: 0450 325 286 E: [email protected]
 https://www.insyt.com.au/accurium
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