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1
 I� THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT
 I� A�D FOR WALTO� COU�TY, FLORIDA
 CIVIL DIVISIO�
 JOH� P. CARROLL,
 Plaintiff, Case �o.: 09CA002021
 v.
 WATERSOU�D BEACH COMMU�ITY ASSOCIATIO�, I�C., Florida Corporation DAVID LILIE�THAL, individually and as Director, MARY JOULE, SA�DRA MATTESO�,
 RO�ALD VOELKER,
 WATERCOLOR COMMU�ITY ASSOCIATIO�, I�C.
 JOH� DOE and JA�E DOE
 Defendants.
 ____________________________________________/
 PLAI�TIFF’S MEMORA�DUM I� OPPOSITIO� TO DEFE�DA�TS
 WATERSOU�D, WATERCOLOR, LILIE�THAL, MATTESO� A�D JOULE’S
 MOTIO�S FOR SUMMARY JUDGME�T
 COMES NOW, Plaintiff John Carroll (Carroll) who files this memorandum in
 opposition and rebuttal to the Defendants motion for summary judgment.
 Defendants WaterSound, Watercolor, Joule, Matteson and Lilienthal have all
 moved for a Summary decision in this case. The parties plead that there are no genuine
 issues of material fact remaining for the jury to decide. There are many factual issues
 that await final determination. The jury needs to decide:
 I. Did the Defendants Breach a Contract with Carroll?
 a) Did the Defendants have a contract?
 b) Did the Defendants commit a material breach of that contract?
 c) Was Carroll damaged by that Breach?
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 II. Did the Defendants commit a Breach of their Fiduciary Duties to Carroll?
 a) Did the Defendants and Carroll share a relationship whereby
 Carroll reposed trust in the Defendants, and did the Defendants undertake such
 trust and assume a duty to advise, counsel or protect Carroll?
 b) Did the Defendants breach that duty of trust to Carroll?
 c) Was Carroll damaged when the Defendants breached that duty of
 trust?
 III. Did the Defendants commit Negligence against Carroll?
 a) Did the Defendants owe a duty to Carroll to protect him from
 certain injuries or property damage?
 b) Did the Defendants breach that duty?
 c) Was the Defendants breach the cause of Carroll’s injury or
 property damage?
 d) Was Carroll damaged by the breach of care?
 IV. Did the Defendants Negligently Retain Matteson and Joule in their
 employ?
 a) Was WaterSound aware, or should WaterSound have been aware,
 of problems with Matteson and Joule that indicated they were unfit for their jobs?
 b) Did WaterSound owe Carroll a duty of protection from a particular
 injury or damage?
 c) Did WaterSound breach its duty by failing to take further action,
 such as investigation, discharge or reassignment of Joule and Matteson?
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 d) Was WaterSound’s Breach of duty the proximate cause of injury or
 damage to Carroll’s property?
 e) Was Carroll damaged as a result?
 V. Did the Defendants commit Libel against Carroll?
 a) Did the Defendants make a false or defamatory statement?
 b) Did the Defendants reduce that statement to writing so that others
 could experience it?
 c) Did the Defendants make that statement with malicious intent or
 negligence?
 d) Did Carroll suffer damages that meet Florida’s Libel threshold?
 VI. Did the Defendants commit the tort of Slander against Carroll?
 a) Did the Defendants make a false and defamatory statement?
 b) Was the statement made to a third party?
 c) Did the Defendants make the statement maliciously or with
 negligence?
 d) Was Carroll damaged as a result of the statement?
 VII. Did the Defendants commit Fraud against Carroll?
 a) Did the Defendants make false statements of material facts?
 b) Did they know, or should they have known the facts were false?
 c) Did they intend for Carroll to act, or refrain from acting upon those
 statements?
 d) Was Carroll damaged when he relied upon those facts?
 VIII. Did the Defendants commit the tort of Civil Conspiracy against Carroll?

Page 4
                        

4
 a) Did at least two of the Defendants conspire together?
 b) Was the intention of the conspiracy to commit an unlawful act, or a
 lawful act by unlawful means against Carroll?
 c) Did at least one of the participants commit an overt act while
 pursuing the conspiracy?
 d) Did Carroll experience damages as a result of the act?
 In opposition to the Defendants’ Motions, Carroll has assembled and attached
 some of the evidence that the jury will be reviewing in their quest to make a final
 determination of the facts. To support Carroll’s filings, Carroll has previously filed a
 majority of the depositions in their entirety. In order to keep this Memorandum moving
 and readable, where the evidence is deposition testimony, Carroll will quote the
 testimony in the body of this Memorandum.
 Where the evidence rests on documents, Carroll will make reference to the
 document in this Memorandum. Carroll has attached an authenticated version of the
 document and/or an Affidavit authenticating same. Carroll has first hand knowledge of a
 vast spectrum of the facts of the case and is the Affiant. Carroll has attached several
 affidavits separated by subject, rather than a broad and expansive single affidavit.
 It’s important to note that all of the remaining counts rest on factual matters.
 Questions of intent can’t be settled through Summary Judgment. The Defendants are
 asking the Court to weigh evidence. Even if the Court were permitted to weigh evidence,
 the evidence the Defendants have offered in their Motions does not settle any of the
 elements in any of the remaining counts. Unfortunately for this Memorandum, putting
 forth evidence of a negative may require substantial information for the Court’s review.
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 To try and conserve judicial resources, Carroll has put forth the most
 documentation under the Breach of Contract section of this Memorandum. He has done
 so because the Breach count specifies hundreds of acts. That section is admittedly
 extensive. However, as this Memorandum moves down through the remainder of the
 claims, Carroll refers to certain acts already specified in the Breach of Contract section.
 This allowed each section to be briefer than the last.
 Following is a narrative of the disputed material facts that the jury will need to
 decide. Carroll has put forth evidence which speaks to each and every element of all his
 claims. This case is ready to go to jury trial. The Defendants’ Motions for Summary
 Judgment must be denied.
 Breach of Contract
 Carroll alleged that he had a contract with WaterSound. Carroll alleged that the
 contract was the Covenants and Restrictions for WaterSound. Carroll attached the
 contract as Exhibit G to his Second Amended Complaint. The contract was recorded in
 the official records of Walton County. Each and every page of the contract bears the date
 and time stamp of the Walton County Clerk of Courts. The contract says it was made on
 8/30/01 (Page 1). The contract was signed and notarized on 8/30/01 (Page 67). The
 contract was recorded on 9/10/01 (Cover Page). The initial contract term was 25 years
 commencing on 9/10/01 (Page 1). There is no dispute that Carroll owned Lot 24,
 WaterSound Beach in his personal capacity during the period the alleged breaches
 occurred (Affidavit 1). The Defendants dispute that the Covenants are a contract. This is
 a disputed issue of material fact.
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 Carroll alleged that the Defendants breached the contract at 10.7 and 10.8 when
 they hired Voelker to enter upon Lot 24 to inspect, monitor and test the improvements
 and structure located there without notice to Carroll. In their Motion for Summary
 Judgment (MSJ), the Defendants dispute that this is a breach of the contract. At page 18
 of their MSJ they say, “the Defendants merely undertook an investigation to determine if
 the completed height of the tower on Lot 24 would exceed 50’. The professional the
 Defendants retained to perform the survey initially indicated that the completed tower
 would exceed the 50’ height limitation. WaterSound then had its counsel write the
 Plaintiff a letter advising him that the tower was going to exceed 50’ in height and that he
 needed to take corrective action or WaterSound would seek relief in a judicial forum.”
 WaterSound’s Counsel just admitted that the Defendants breached the contract. 10.7 and
 10.8 read:
 10.7. Easement to Inspect and Right to Correct. Declarant reserves for itself and others it may designate the right, but not the obligation, to inspect, monitor, test, redesign, and correct any structure, improvement, or condition on any portion of WaterSound, including Lots, and a nonexclusive easement of access throughout the Community to the extent reasonably necessary to exercise such right. Declarant’s rights and easement in this regard shall not in any way assign or diminish an Owner’s responsibility for the maintenance and care of his or her Lot. Except in an emergency, entry onto a Lot shall be only after reasonable notice to the Owner and no entry into a dwelling or other structure on a Lot shall be permitted without the Owner’s consent, which consent shall not unreasonably be withheld, conditioned, or delayed. The failure or refusal to permit reasonable access to the Lot for the purposes contemplated under this paragraph shall excuse Declarant or its designee from responsibility for repairs or damages relating to defective workmanship or materials. The Person exercising this easement shall
 promptly repair, and pay for, any resulting damage. (Emphasis added) 10.8 Right to Notice of Design or Construction Claims.
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 No Person shall retain an expert for the purpose of inspecting the design or construction of any structures or improvements within WaterSound in connection with or in anticipation of any potential or pending claim, demand, or litigation involving such design or construction unless Declarant and any Builder involved in the design or construction have been first notified in writing and given an opportunity to meet with the property Owner and conduct an inspection.
 When compared against the above, WaterSound’s counsel admitted the breach of
 contract at page 18 of his MSJ. Half of his clients are still trying to deny it though. The
 jury is going to have to decide this disputed issue of material fact.
 As of today, the Board members for Defendant WaterSound all sing the same
 exact tune when they testify to their intent about their violation letter (attached to
 Carroll’s Second Amended Complaint as Exhibit U, hereinafter Ex. U). WaterSound’s
 Board of Director Putz testified at deposition that he interprets the violation letter like
 this, “That's Gary's letter, not my letter. And I don't think there's any requirement that
 you do anything as long as it was not over 50 feet.” (P 10)
 WaterSound’s Board of Director Luchese testified at deposition that he interprets
 the violation letter to mean, “And that was the purpose of the letter. It was a courtesy
 letter to ask you to check your heights. All right. Now, the board didn't know if it was
 too high. We just said it looked high.” (P 9)
 In stark contrast to a question of material fact, Defendant Matteson testified at
 deposition that the Board didn’t even know the height of the tower on May 23, 2008, “Q
 Do you remember this meeting here? We're calling this Exhibit 7. I've been trying to
 find out since May of 2008 who ordered the survey and why. Now, Mary Joule tells us
 that you asked her to get the survey. A I did. Q And then I asked you who told you
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 to get the survey. I'm trying to figure out who that was. A I believe that what actually
 occurred here was as part of the manager's report, they talked about the tower being built
 in Yacht Pond, that there was some concern at that point in time expressed by Tracy
 Regan that if the construction was to continue, that the height of the tower would exceed
 that on the approved plans by the DRB. Obviously, at that point in time we had not hired
 a survey. We did not know whether it was – whether it was in compliance or not. Q
 Even though she said a few inches from being out? A Well, but at the time, there was
 no actual -- I believe there was a site -- there was a -- Mary had gone to the site and had
 actually walked up into the building and looked at the possible height, but we didn't know
 whether it was in compliance or out of compliance.” (P 11)
 In dispute of material facts, Defendant Joule testified that Matteson’s repeated
 assertions are untrue, “A It doesn't make any sense. Q You're right. Well, we covered
 it. You don't know whether or not you ordered that survey after the board of directors
 asked about it or before the board of directors asked about it? A No, I don't know. I
 think it was before, wasn't it? Q Did you go meet with the board of directors in May of
 2008? A After we had a survey. Not before. After. Q Did you show them the
 survey? A Yes. Q Thank you. Why did you bring that survey to the board of
 directors' meeting? A Well, this isn't new news. You know -- Gary Shipman was in
 the meeting. You know that. Q Yeah, and that's what I'm trying to find out is why did
 you bring this survey to the board of directors' meeting. A Because I was told to. Q
 By who? A Tracy and I were invited to go to the meeting with the survey. Q Okay.
 That's what I was going to ask. Did they ask you to bring the survey? A Yes.” (P 5)
 Furthering the material fact dispute, during DRB co-ordinator Tracy Regan’s
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 deposition, she testified first that she didn’t know if she had the survey at the May 23,
 2008 WaterSound Board of Director’s Meeting, “Q Okay. I get it. What does it say
 per the discussion of the board -- let's see. Let me just read that to you and ask you
 something about it. Per the discussion of the board, management was instructed to obtain
 the height of the tower and to verify the height with the approved plans for the property.
 Do you remember them saying that to her? A I'm not sure. That was a long time ago.
 Q I think it says then I requested this information be obtained from our compliance
 officer the following day, which was then pursued. Did Sandra Matteson ask you all to
 get the survey the day after -- A I was not asked to get that survey. I had no part of
 ordering it, so I'm not sure. Q Okay. This is really easy. Did you have the survey
 before the meeting? A I do not recall.”
 Later, after realizing she’d be caught, Ms. Regan changed her testimony, “ Q
 I'm having a hard time because the minutes -- granted they were draft minutes -- someone
 Amy Norsworthy I think you said or Amber or something wrote down that you said we
 were a few inches from going out, but until we went over, there was nothing you could
 do. I just don't know how you could possibly say such a thing. A I don't know who
 ordered the survey. All I know is I was given the information and to take what I had to
 the meeting. I had no part of ordering the survey, so I don't know the timeframes
 involved. I just had the survey in hand with the house plans. So I don't know if she was
 mistaken in her email or -- Q Did I already ask you who gave you the survey? A No.
 Q Who gave you the survey? A I believe I was e-mailed it directly from Ron Voelker
 or from Mary Joule from Ron Voelker. Q Do you think you have that email
 somewhere in there? A Somewhere in here. Q Man, you were right on it. Pretty
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 close anyway. A That's the first thing I have in the file for that date, and it's in date
 order. But I know it was done before that so. Or I should have emails before that but I'm
 not showing anything. Q Let's just look at the field date on that survey. It's up in the
 top right-hand corner. Does it say what the field date was? A May 16th, 2008. Q
 That was before the board of directors meeting? A That's what the date says, yes.
 Q Was that before the letter that you wrote to me on May 21st, I guess it was? A
 Yes.” (P 12)
 The next material breach we are talking about here is the notice provision. Per the
 contract, if the Defendants wanted to conduct an inspection in anticipation of a claim, the
 Defendants were required to notify Carroll and his company first. Carroll and his
 company then had the option to permit the inspection or deny the inspection. The
 Defendants did not notify Carroll or his company that they were hiring Defendant
 Voelker to conduct a survey of his building.
 Matteson testified, “We had some concerns, John, prior to the board meeting as to
 whether the height was going to comply with the approved drawings, and at that point in
 time, we were going on to seek that. Obviously, the board meeting came up, the board
 discussed it as part of the compliance issue. We were already in the process of going
 ahead and talking to somebody about it. I don't think we had actually obtained them at
 that point in time. But we had discussed the fact that we were going to go ahead and
 probably get a heighth of the tower to make sure it complied.”
 Did the Defendants give Carroll advance notice? Again Matteson, “Q Why
 didn't the board or you call me and ask me about this before you did this? A Because
 we didn't -- because you need to see how we viewed it. We viewed it as a potential
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 problem. It wasn't a problem. We didn't know it was a problem at the time, so we were
 trying to determine did we have an issue or did we not. If you had submitted a survey,
 and I believe that you did submit a survey at some point in time, we still would have
 wanted to have verified it with an independent third party, which is exactly what we did.”
 Matteson tried to explain why she denied advance notice to Carroll, “Q Did you
 ever read the covenants for WaterSound? A Yes, sir. Q Did you read them
 completely? A Yes, sir. Q Have you read the amendments to them, the different
 things that were filed that amended the covenants? A Yes, sir. Q Did you understand
 them? A I believe so. Q Do you know or do you believe that Mary Joule was
 entitled to employ a surveyor to inspect the tower of Lot 24 without providing notice to
 me in advance? A I believe that Mary Joule under her function as the compliance
 officer for WaterSound Beach had a right to determine whether the home was in
 compliance with the height regulation versus the building plans that were submitted and
 approved by the ARB.”
 The next material breach we are talking about here is the fact that WaterSound
 permitted, in fact ordered, parties to enter Carroll’s home. 10.7 states:
 “Except in an emergency, entry onto a Lot shall be only after reasonable notice to the Owner and no entry into a dwelling or other structure on a Lot shall be permitted without the Owner’s consent…”
 The jury will need to determine if the Defendants entered Carroll’s property and
 home? Voelker testified that he did, “Q Where did you set up your prism? A At the
 base of the structure. Q Do you know where the structure would be on Lot 24 by
 looking at that plat? A Approximately, yes. Q Could you approximately draw where
 that base of the tower was? Do you know -- A (Witness drawing.) Q -- that what
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 you've drawn there is a square in the corner of Lot 24. Do you know where your
 machine, where you set the prism in order for that machine to take that measurement? A
 Yes. Q If you would, just indicate it with an "X" on there somewhere, that would be
 great. A (Witness complies.) Q Do you think that your machine had a line of sight
 that could see from there to there? A Yes. If it didn't, it wouldn't be able to shoot it.” (P
 393 @ Exhibits 8 and 18) Matteson admits that Joule entered Carroll’s home, “A Well,
 but at the time, there was no actual -- I believe there was a site -- there was a -- Mary had
 gone to the site and had actually walked up into the building and looked at the possible
 height, but we didn't know whether it was in compliance or out of compliance.” The
 Defendants Counsel and Carroll dispute this question of material fact.
 The Defendants MSJ says that the Defendants resolved the tower height issue
 within 3 weeks, and therefore there was no material breach of the contract. The plaintiff
 disputes this question of material fact and the jury will need to decide questions of fact,
 intent and reasonableness. All of the Defendants were repeatedly asked by Carroll for a
 retraction of the libelous violation letter (P 64) (P 306 page 2) (P 303) (Exhibit AA from
 2nd Amended Complaint). They would not oblige. In fact, after Carroll made his first
 request for retraction, Defendants Joule and Matteson conspired together wherein
 Defendant Joule said in writing, “John wants a formal letter, but that’s not going to
 happen! I would just say until the surveyor can access the site he can’t give a definite
 height. John just needs to make sure he is ok before he proceeds, maybe he should get
 his own survey or drop a tape down from the top himself!” (P 308) In complete contrast,
 the Defendants attorney, Chris George argues Carroll was free to continue construction
 on Lot 24 and that the construction stoppage was 100% Carroll’s fault. The jury will
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 determine differently. The violation letter which was sent certified mail to Carroll by
 Gary Shipman, Esq was sent on behalf of the WaterSound Beach Board of Directors (Ex.
 U). Nonetheless, Mr. George rests his belief on the fact that the administrative assistant
 to the DRB emailed Carroll a letter, on behalf of some unknown authority stating, “we
 believe that the height of the tower can be maintained at 50’ or less” (only copying
 defendants Matteson and Joule). The administrative assistant’s letter does not even
 mention the Board of Directors or their attorney’s violation letter. In fact, the
 administrative assistant’s memo clearly states that her letter, “is for the sole use of the
 intended recipients”. The only recipients were herself, Carroll and Defendants Joule and
 Matteson (Def. MSJ Exhibit F). The violation letter from the attorney for the Board of
 Directors was claiming a specific violation of Walton County’s height ordinance. In
 clear contrast, the administrative assistant to the DRB wrote, “make sure that the tower
 complies with the 50’ maximum requirement as outlined in our Patterns for Place-
 Making”. For at least four months after the violation letter was served on Carroll,
 Defendant Lilienthal and Gary Shipman, Esq. continued to state that the tower would
 require dismantling (Exhibit P245). Defendant Lilienthal stated unequivocally in his
 deposition, ”Q ..does our HOA, the WaterSound Beach HOA, control the DRB at this
 time? A No. Q Has our HOA ever controlled the DRB? A No. Q Did St. Joe
 delegate authority to our HOA at any point while you were a board member to handle
 DRB issues? A No. Q Do you believe that St. Joe managed the DRB the entire time
 you were a board member? A Yes.”
 The jury, like Carroll will determine that:
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 a) Carroll was correct to insist on official notification from the Board of
 Directors.
 b) To do otherwise would be assumption of unreasonable risk by Carroll.
 c) The assistant to the DRB’s letter did nothing to cure the breach of
 contract and libelous acts of the Defendants.
 d) It would’ve cost nothing for the Defendants to make an official
 statement retracting their slanders, but Carroll would have been in a strong
 position to continue to market his businesses, and the conspirators couldn’t let
 that happen.
 The next material breach the jury will need to decide is did the Defendants change
 the terms of the contract by arbitrarily and capriciously enforcing an enhanced penalty
 against Carroll for the length of construction, whereby they changed the fine from a one
 time $500.00 fine to an inexhaustible $1,000.00 per month fine, then applying said “new
 term” in a non-uniform manner.
 Section 8.5 reads:
 8.5 Benefited Assessments The Association may levy Benefited Assessments against one or more particular Lots as follows: (a) to cover the costs, including overhead and administrative costs, of providing services which an Owner requests pursuant to any menu of special services which the Association may offer (which might include the items identified in Section 7.8) or which the Association otherwise provides to less than all Owners in accordance with this Declaration or any Supplemental Declaration. Benefited Assessments for special services may be levied in advance of the provision of the requested service; and (b) to cover costs incurred in bringing a Lot into compliance with the Governing Documents, or costs incurred as a consequence of the
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 conduct of the Owner or occupants of the Lot, their agents, contractors, employees, licensees, invitees, or guests; provided, the Board shall give the Lot Owner prior written notice and an opportunity for a hearing, in accordance with the By-Laws, before levying any Benefited Assessment under this subsection.
 WaterSound created this new class of “monthly benefited assessment” without
 following the Contract’s notice, vote or right to hearing.
 The Contract states in pertinent part:
 3.24. Enforcement. The Association may impose sanctions for any violation of the Governing Documents. To the extent the Declaration or Florida law requires an opportunity for a hearing, the Board shall comply with the following procedures prior to imposition of sanctions: (a) Notice. The Board or its delegate shall serve the alleged violator with written notice describing (i) the nature of the alleged violation; (ii) the proposed sanction to be imposed; (iii) a period of not less than 15 days within which the alleged violator may present a written request for a hearing to the Board; and (iv) a statement that the proposed sanction shall be imposed as contained in the notice unless the alleged violator challenges the violation within the time period specified in the notice. The Board or Covenants Committee may suspend any proposed sanction if the violation is cured, or if a diligent effort is made to cure, within the period during which a hearing may be requested. Such suspension shall not constitute a waiver of the right to sanction future violations of the same or other provisions and rules by any Person. If a timely request for a hearing is not made, the sanction stated in the notice may be imposed without the necessity of a hearing; provided, the Association may not impose a fine or suspend Common Area use rights for any violation other than a failure to pay assessments, unless the Covenants Committee, by a majority vote, first approves the proposed fine or suspension.
 3.24 (a) provides, in pertinent part, the Notice must:
 1) Describe the process for a hearing;
 2) The sanction shall be imposed unless the alleged violator elects the
 hearing; and
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 3) The Covenants Committee must first approve the fine by a majority
 vote.
 The Bylaws specifically describe the Covenants Committee:
 5.2 Covenants Committee. The Board shall appoint a Covenants Committee consisting of at least three members. The Covenants Committee members shall be Members of the Association who are not directors, officers, or employees of the Association or the spouse, parent, child, brother, or sister of a director, officer, or employee. Acting in accordance with the provisions of the Declaration, these By-Laws, and any Board resolutions, the Covenants Committee shall be the Association’s hearing tribunal and shall conduct all hearings held pursuant to section 3.24. The Board may not impose a fine without a majority vote of the Covenants Committee.
 The first disputed question of material fact regarding this breach is: Does
 WaterSound have a Covenants Committee? Counsel for WaterSound represented in the
 June 14, 2010 hearing on this issue that WaterSound does have a Covenants Committee.
 The Defendants disagree with their Counsel and Carroll on that point.
 Lilienthal testified, “Q Okay. We're done with this document here. Let's mark
 this next one as Exhibit 8. I want to show you what we call Exhibit 8. I believe it's a
 draft of some minutes of the board of directors from February of 2008. I know that we
 had talked about this at one of the HOA meetings, but I have to ask you on the record.
 Who were the members of the covenants committee for WaterSound? A I have no idea
 what you're talking about.” Lilienthal went on to say, “Q Does WaterSound have a
 covenants committee, or WaterSound Beach? A I'm not familiar with that term.”
 WaterSound Board of Director Precise testified, “Q Do you know who the
 members of the covenants committee are at WaterSound Beach? A I do not. Q Have
 you ever heard of the covenants committee? A I have heard of a covenants committee.
 Q Do you know if WaterSound Beach has one? A I don't know.” (P 2)
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 Board of Director Luchese testified, “Q Is there a covenants committee? A
 Not that I know of.”
 Matteson testified, “Q Who are the members of the WaterSound's covenants
 committee? A WaterSound's covenants committee? Q Yeah. A Typically would
 be the board of directors. Q Is that permitted under the covenants and restrictions for
 WaterSound? A I don't think it's precluded.” Matteson went on to say, “A The
 covenants -- I wasn't aware that there really was a covenants committee at the time, so I
 believe it's just the board of directors would have made that decision. Q The only one
 that's aware of the covenants committee is Chris George here. Nobody else has ever
 heard of such a thing. A Right.” The jury needs to decide this disputed issue of
 material fact.
 After the jury decides the issue of whether or not WaterSound had a Covenants
 Committee, the jury will need to decide if the Board of Directors breached the contract by
 acting as the Covenants Committee. This question is an open dispute of material fact.
 Matteson explained, “Q Does our covenants at WaterSound Beach entitle the board of
 directors to act as the covenants committee? MR. GEORGE: You've already asked her
 that question, John. MR. CARROLL: I don't know what she said. A There wasn't a
 separate -- there wasn't a separate structured committee. Okay. There was an ARB
 committee that was assigned by the board of directors. The covenants committee was
 actually handled by the board.” Matteson finished by explaining, “Q If you would just
 familiarize yourself with that, and I wanted to see if the board allowed to be the
 covenants committee. A The board shall appoint a covenants committee consisting of
 at least three members. The covenants committee members shall be members of the
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 association who are not directors, officers or employees of the association, spouses,
 parent, child, brother or sister of a director or officer or employee. Q Does it say the
 board can act as the covenants committee or can't act as the covenants committee? A I
 would tell you that it reads that says that it probably – it says that they're not directors,
 officers or employees. So it would eliminate the management company. It would
 eliminate the directors. Q What about the last sentence in there, that 5.2 there, the
 board? A The board may not impose a fine without a majority vote of the covenants
 committee. Q So what I'm trying to find out is the same thing I've always been trying
 to find out is does WaterSound have a covenants committee, and is the board of directors
 allowed to take the place of the covenants committee? A I would tell you, John, that at
 the time the board functioned as the covenants committee. Q You've been CAM
 licensed for awhile? A Yes, sir.”
 Lilienthal testified, “Q Do you remember what someone would have to do in
 order to not be charged that $1,000 per month anymore? How could a member get relief
 from that? A To the best of my knowledge, it was requested in writing to the board.”
 Lilienthal explained, “Q Did you vote to approve a waiver for anybody during that
 meeting? A It appears that I did. Q Why did you vote to approve their waiver but not
 my waiver? MR. GEORGE: Have you shown him a waiver that you applied for or went
 to the board and requested? Q Did you approve any waivers for me? MR. GEORGE:
 I'm going to object to form unless you've got some evidence you asked for a waiver. I
 don't recall any evidence of that, John. Q Well, let me just ask you. Why did you
 approve Dowler's waiver of the build-out -- A I think every case is separate, and there
 was different circumstances involved. Q What made you think they deserved a waiver?
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 A I just said there were different circumstances involved. Q What were their
 circumstances? A I don't know that I have to share that. Do I? MR. GEORGE: I
 mean, if you recall anything other than what's in the minutes here. That may be all you
 recall. A All he -- he wrote a letter. He was moving forward with construction. They
 didn't have major delays in their construction. They never stopped on their building, and
 I didn't see any reason why not to approve it.” Lilienthal gave another example of a time
 where he acted as the Covenants Committee, “Q And does it say that you were at this
 meeting? A It does. Q And then the last thing is kind of the same question as before,
 but it looks like Ms. McCormick was asking for an extension. Did you grant her an
 extension? A Yes, we did. Based on this.” Lilienthal explained why he granted her an
 extension, “Q Okay. I think it says, the extension was granted till March 15th, 2010.
 Do you know why it was granted for that length of time? A I know she went through
 two builders, and I think it was changing out builders, to the best of my knowledge, but I
 don't remember all the specifics. Q Was her job in Bridges? A It was. Q Do you
 remember who her first builder was? A I do not. Q How about her second? A I do
 not. Q Okay. How did you know she even wanted an extension? A I believe she
 either wrote a letter or came to the board. Now, I don't remember exactly. Q When
 you say the board, who are you talking about? A The board of directors. Q Not the
 covenants committee? A I don't know anything about a covenants committee.”
 Nonetheless, David testified, “Q Is that true, David? A Is what true? Q Did the
 board waive the fines for Dowler and McCormick or until March of 2010? A I don't
 know the dates. To the best of my knowledge, fines were waived, but I don't know what
 the date or time period was.”
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 Board of Director Luchese explained the contract provision like this, “Q And
 how did the board go about deciding which person should be forced to pay it versus
 which person didn't? A Based on -- you know, it was based on the individual
 circumstances of that case, okay, and what happened. And usually the owner came in
 and presented their case as to what happened and why they thought it should be this or
 that, and the board considered it. Q I was going to ask you, who did they bring their
 case to? Was it the board? A The board. Only the board can decide that abatement. Q
 What are the different committees that are in WaterSound? There's the board of director,
 but then there are -- are there other committees? A What kind of committees? Q Is
 there a social committee in WaterSound? A Yeah. What's that got to do with
 abatements? Q I was just going to ask if they have any authority? A Committees
 have no authority. Q What about -- A Committees -- Q That's fine. A Hold on.
 Committees are formed by the board and report to the board. The committees can review
 and they can recommends something to the board. Committees don't decide. Only the
 board decides. Q We were just talking about committees, and I think we said social
 committee. Is there a finance committee? A There used to be. Q Are they gone
 now? A I believe that there's no finance committee at the present time. Q Is there a
 covenants committee? A Not that I know of. Q Okay. A But committees don't
 decide. That's the thing you need to walk away from.” The jury will need to decide this
 dispute of material fact in deciding whether or not Defendant WaterSound breached their
 contract.
 Carroll alleges, and the Defendants dispute that they continued to target Carroll’s
 interests and committed another intentional breach of contract with their overt removal of
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 Carroll and his company from the approved builder’s list. Amongst other things, the jury
 will 4.8need to look to the contract’s Article IV in order to decide this disputed issue of
 material fact.
 Enforcement Any contractor, subcontractor, agent, employee, or other invitee of an Owner who fails to comply with the terms and provisions of this Article and the Design Guidelines may be excluded from the Community, subject to the notice and hearing procedures contained in the By-Laws.
 Carroll continues to allege that he had an expectation that once his name
 appeared on the builder’s list, he’d be afforded protection under the contracts. Carroll
 alleges the Defendants removed his name improperly and without advance notice which
 would indicate a breach of the contract question for the jury. The Defendants dispute and
 deny this in several different ways.
 Carroll attached an approved builder’s list to his complaint called Exhibit A.
 Exhibit A showed that John Carroll’s name appeared on the approved contractor list in
 April 2005. Defendant Matteson was aware of John Carroll being named on the
 approved builders list as early as 2006, “Q Okay. I was going to ask you
 approximately when I came into the program. Do you know when I was first on the
 builders list for WaterColor? A I believe it was 2006, but I don't remember the exact
 month.” Carroll also attached documentation to show that John Carroll and his company
 appeared on the approved builders’ lists for WaterSound, Watercolor and Windmark
 Beach on January 19, 2007. Those letters were called Exhibit B. Tracy Regan
 authenticated a WaterSound approved builder’s list dated June 21, 2007 in which
 Carroll’s name was removed, “Q Thanks. Okay. Would you identify that document,
 please? A It appears it's a builder/contractor list for WaterSound. Q I'm going to
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 mark it as Plaintiff's Exhibit 3. Is Chambers Street Builders listed on there as an
 approved contractor? A No.”
 The Defendants produced all of the DRB Meeting Minutes for WaterSound and
 Watercolor which occurred between 2001 and 2011 (Affidavit 2). The DRB Minutes
 show that Carroll and his company Chambers Street Builders, Inc were not removed from
 the Watercolor Builders List until November 9, 2007. Carroll alleges that the Defendants
 committed fraud and/or a breach of the contract when they removed his name from the
 builder’s lists. The jury will need to decide this dispute of material fact.
 In order to decide this dispute, the jury will look to the contract and other
 evidence. The Defendants claim they had nothing to do with removing Carroll from the
 approved builder’s lists. They insist that they did not even have the authority, or ability
 to do so. There is a plethora of conflicting witness testimony evidence on this issue.
 Mary Rosenheim was a Board of Director for both Watercolor and WaterSound
 simultaneously, “A I was on the board about the same time period that I was on the
 board at WaterSound Beach. Q Not the design review board. The board of directors?
 A That's correct.” Rosenheim testified that the Board of Directors had no power to
 approve or exclude builders from Watercolor or WaterSound, “Q Did you as a board
 member on either the WaterSound board or the WaterColor board have a say or a vote in
 whether John Carroll or Chambers Street Builders was removed from the approved
 builders list? A No.” (P 3)
 Tracy Regan testified, “Q Okay. Do you know when the first time Chambers
 Street Builders or John Carroll was removed from the WaterColor list? A I'm not sure
 of the exact date. Q If it were in 2006, would you have the ability to physically take the
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 name off the list? A Yes. Q Who else would have had that ability in 2006? A
 Basically anybody with St. Joe or with the design review board. Well, the design review
 board had to vote to approve or deny somebody.” (P12)
 Brian Stackable testified, “Q This is what I'm trying to get at. I thought that you
 were more or less the chairman of the design review board. Is that not true? A I was
 the chairman of the design review board, but I had within the St. Joe Company, I had a
 boss, and his name was Britt Greene. I could be vetoed or told what to do, decision was
 made by him at the final day. Everything went across his desk. I didn't approve anything
 without him knowing what was getting approved. Q I got you. A Whether he read
 the notes or memos, all I know was every decision I made in regards to the communities,
 he had to be notified. Q Do you think that Britt Greene is the one that took me off the
 approved builders list at WaterColor? A I would say no. Q Who would you say did?
 A I would say in between sales and, be it whoever the HOA was.” (P 8)
 Bridget Precise says she was a Board of Director for both communities at the
 same time, “Q Do you think you were a board of director at WaterColor and
 WaterSound at the same time? A Yes.” Bridget went on to say, “Q Did you
 personally have a vote or a say in whether John Carroll or Chambers Street Builders was
 removed from any approved builders list at any time? A I don't think so, no.” Bridget
 explained who controlled the builders lists like this, “Q And one last time so I get this
 straight. Who controlled the WaterSound and WaterColor approved builders list? Was it
 the DRB or the board of directors? A The design review board administers the whole
 DRB program, and part of that is the approved builder list and the approved architect list.
 Q Does that mean that the board of directors doesn't approve? A The board of
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 directors has set up a set of policies and guidelines for the design review board to operate
 under, and part of their operating under is to administer the approved contractors and
 builders.” (P 2)
 Director Jack Luchese testified, “Q Do you remember any time at an HOA
 meeting, board of directors meeting, the subject of Chambers Street Builders' approval
 status coming up to be on the approved builders list? A No. Q Do you know how
 you would have voted if they had? Were you inclined to take Chambers Street Builders
 off the approved builders list? Don't answer. Let me just ask this question. It's probably
 in here. Did Sandra Matteson write any letters to the board of directors, including
 yourself, that said we want you to vote on taking Chambers Street Builders off the list.
 WaterColor has already done so. A I don't remember anything, no. Q And you don't
 remember voting to take Chambers Street Builders off the list? A No. Q Do you
 know if this is the letter -- A I don't remember. Maybe we did.” (P 9)
 Carroll alleges that there is only one person who was key or central to all of
 Defendant Watercolor and WaterSound’s improper builder list activity. Carroll alleges
 that person is Defendant Sandra Matteson. Matteson is not a Director, Declarant
 employee or member of the DRB. Matteson exercised control over the DRB co-ordinator
 Tracy Regan. Sandra Matteson admits during testimony, “Q What about you, what
 would give you the authority to do that? A Because I oversaw the position of the
 compliance officer as well as the DRB.” At another point Matteson reiterated, “Q Did
 the ARB coordinator report to you or report directly to your boss? A No. The ARB
 coordinator as well as the compliance officer would have reported to me at the time.”
 The Board of Director Meeting Minutes provided to Carroll indicate that Defendant
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 Matteson was the only constant presence during the conspiracy period (Affidavit 3). On
 a number of the counts, the jury will have to determine who coordinated the conspiracy
 and engineered the contract breaches. Then the jury will need to measure intent, which is
 still a disputed material fact.
 Carroll will set forth several examples of the breach of notice for the jury at trial.
 At this time Carroll will show the Court some of the most obvious. Defendant Matteson
 wrote an email to Carroll dated November 9, 2007 which read in pertinent part, “This
 letter is in response to the discussion held this morning in by the Design Review
 committee of the WaterColor Community Association Inc. in regards to your status as an
 approved builder on the DRB Approved Builder List. At this meeting the committee was
 presented with information regarding your lot 23 Pine Ridge Lot and your Oak Grove Lot
 3 home located in WaterColor.
 Regrettably, this meeting began at 8:30 AM , with your status on the approved list
 as the first item on the agenda. We regret that we were not able to have you present at
 this time to discuss these issues with the committee.” (P 21) In addition, Carroll will
 present witness and documentary evidence to the jury at trial to show that this email is a
 fraud. (P 459)
 Matteson, Lilienthal and Joule do not dispute that they took other actions to
 remove Carroll’s name from the approved builder’s lists without notice. While
 proffering evidence of a negative can be hard in a summary judgment filing, another of
 the clearest is the fact that the WaterSound HOA took it upon themselves to remove
 Carroll and his company from the approved builders list on the fly during the August
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 2008 HOA Meeting (P 353). There is no mention of this in the Agenda for the Meeting.
 Nonetheless, on August 28, 2008 Mary Joule sent an email to Carroll which read,
 August 25, 2008 - Dear John Chamber Street Builders, Inc. and or John Carroll
 This email is to notify you that on Thursday August 21, 2008 the Board of Directors of WaterSound Beach reviewed the approved builder status of your participation at WaterSound Beach and voted to remove you and your company from the Approved Builders List from all WaterSound Beach properties effective August 21, 2008. Mary Joule
 Joule testified that she assembled the notices delivered to the Board without
 Notice to Carroll, “Q This one is going to be -- this is Exhibit 11, Plaintiff's Exhibit 11,
 and it's two pages. The first page is some emails. Can you just review the very last thing
 on that document there at the bottom? The very last entry on that page, does it say that
 Chambers Street Builders was removed from the approved builders list at WaterSound?
 A Yes, it does. Q Let's look at this list down at the bottom here. It says a request was
 made to remove – just familiarize yourself with that. A Based on Compliance Bulletin
 Number 15? Q Yeah. Do you know what Compliance Bulletin Number 15 is? A
 Not off the top of my head, no. Q Let's see if I can find it for you. It will just take me a
 second. Now, this email that you looked at, I think it was dated August 25th, how long
 was it after you turned this document over to Tracy Regan before I was taken off the
 approved builders list? A August the 18th, and this one is what date? There's no date
 on this. Q That's the date of the meeting, but I think it says here that the email to notify
 you that on Thursday, August 21st. A This letter is requesting that you be taken off.
 That's three days before. Q So three days after you got this letter, I was removed from
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 the approved builders list. MR. GEORGE: Object to form. A That's what the date
 says. August the 21st. Q Do you think that this letter right here made its way to the
 board of directors? A It looks like they might have got it. Q I don't remember
 where we landed on this, and that's why I'm going to ask it. Was it Sandra Matteson who
 asked you to collect this document or Tracy Regan? A It was just a policy that they had
 is if you had a complaint from a homeowner about a contractor that you had to put it in
 writing, and so that's what they asked. Q Did you tell this gentleman, Kevin Achatz, I
 already have a letter from Ms. Kaye; I need your letter right away? A No. Q Okay.
 You didn't say that? A (Witness indicating in the negative.)” The simple fact of the
 matter is that on August 15, 2008 Defendant Joule did write a letter to Kevin Achatz
 which read:
 Kevin Achatz,
 The Board of Directors meets next week and I need to get a letter from you guys describing your building experience with Chambers Street Builders. I received one from Susan and Freddy Kaye for lot 57. How are things coming? Is John Willis still doing lot 41?
 Mary Joule Compliance Officer
 Joule continued, “Q Okay. When you were gathering those letters from the
 people at Lot 41 and the Kayes, do you know what they were going to do with those
 letters? A No. Q Nobody told you why you were getting them, just told you to get
 them? A I guess, yes. Yes. Actually, I don't know what they did with the letters. Q
 This is a terrible one. Let's go ahead and mark this one out as the next exhibit. Did you
 see that comment where they called me the conman of 30-A? A Yes. Q Did you feel
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 any obligation to tell me about that document that you had received? A Did they send
 it to me? Q That's the next question I was going to ask you. My answer's already in
 front of you, but did they send those to you? A I don't remember. Let me see. Q Is
 your name on the top of that? A This blog? Q Yeah. I think it says Mary Carol
 Joule on top, and I'm trying to find out how you came to have that. A I don't
 understand the question. MR. GEORGE: I'm not sure I do either. Q How did you
 come to produce that? It looks like you printed that. How did you come into possession
 of that document there? A Well, it looks like to me that Susan Kaye emailed this to me
 on July 22nd, 2008. Q And why didn't you turn that document over to me? A I
 wasn't -- isn't this a public record for the blog thing that goes up on all of Walton County?
 Q I thought I had asked you to turn over documents that you would have with my
 customers. I'm just wondering why you didn't turn that over to me? A I didn't know I
 was supposed to do that. Q Do you remember this exhibit here that we just went over?
 It was Plaintiff's Exhibit 3 where it says, will you please copy me on any correspondence
 or other inquiries you might have regarding any of the jobs I have? That was dated in
 May. Why didn't you turn that correspondence over to me when you got it? MR.
 GEORGE: I'm going to object to the form. Your question presupposes she was
 obligated to do that because you asked her to. I don't know if that's a fair assumption.
 MR. CARROLL: I'm going to ask you to stop making a speaking objection. Please don't
 answer for her, Chris. MR. GEORGE: I'm not answering for her. I'm explaining the
 basis for my objection. MR. CARROLL: Let's see what her answer is now. A Yeah. I
 didn't feel I was obligated to do everything you told me to do. Q That's almost

Page 29
                        

29
 verbatim what Chris just said. MR. CARROLL: Chris, please stop doing that. MR.
 GEORGE: I just want a clear record. That's all. MR. CARROLL: So do I.”
 Another example of this for the jury’s consideration will be internal letters passed
 through the Defendants on the day before an overt act on their part. The jury will have to
 consider why Carroll was excluded from the list of participants. (P 459 @ REA 259
 through 268) The Defendants were intentional with their actions to deprive Carroll of
 knowledge and the jury will need to measure their intent. (P 459 @ 271, 272) The
 Defendants’ May 21, 2008 communications said:
 Sandy… I Made an error…not my first of course…Kevin Achatz gave me the letter he had written regarding John Carroll and requested assistance from the HOA as he is a homeowner. I was including the letter as part of the material regarding compliance. Bridget informed me that was inappropriate…so it’s been removed. Seemed logical to me to include it…I will be more careful in the future…as I told Bridget I was glad she caught it. Thanks, Alex Fambri Community Manager-WaterSound Beach Community Association, Inc. Defendant Matteson’s response was: You made no error. The letter was to addressed to St. Joe.. Bridget’s only problem was the letter should have been addressed to the HOA… I believe he addressed the letter to St. Joe, as we had stated that we too had some issues with this builder….however it took a vote of the majority of the Board to remove him. Bridget told me this morning that if we can make a documented case out of the issues at WaterSound Beach, they will agree to review and take action on it. Sandy Matteson
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 Joule was copied on each of those transmissions and turned those over to Carroll
 during discovery. Carroll alleged Defendants Joule and Matteson intentionally and
 maliciously committed the breaches and torts against him. The jury will need to review
 and consider a letter from Carroll dated May 22, 2008 wherein Carroll wrote:
 Mary,
 Will you please copy me on any correspondence or other inquiries you might have regarding any of the jobs I am or have been working on? I am available to my current and past customers. If you have questions about something you are trying to be involved in it is most efficient to ask me. Contacting vendors without notifying me is illegitimate. Thanks, John
 (P 167)
 The final element of the Breach of Contract claim to be decided by the jury is
 whether Carroll was damaged as a result of the breach. Carroll has offered evidence of
 his damages in several ways. First, and most simple is the fact that Carroll started his
 company Chambers Street Builders, Inc. in 2003 as a single member entity (Defendant
 Watercolor’s MSJ Exhibit 1). Carroll was the only shareholder in the company so 100%
 of the profits flowed through to Carroll’s personal income:
 Carroll’s adjusted gross income for 2003 was $104,025.00 (P 460)
 Carroll’s adjusted gross income for 2004 was $247,382.00 (P 461)
 Carroll’s adjusted gross income for 2005 was $416,092.00 (P 462)
 Carroll’s adjusted gross income for 2006 was $412,466.00 (P 463)
 Carroll’s adjusted gross income for 2007 was $623,296.00 (P 464)
 Carroll’s business plan has been consistent: Build homes for customers along a
 12 mile stretch of Walton County, and deliver the finished product to the end user for
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 10% to 30% less than his peers (Affidavit 4). At the same time Carroll would purchase
 and develop property by patiently and carefully purchasing land for 20% to 50% below
 the rates of his neighbors and competitors (Affidavit 5). In order to do this Carroll had
 used his 20 years of field experience to successfully “self perform” (Affidavit 6). This
 gave Carroll a competitive advantage, and the Defendants knew it.
 Defendant Joule testified to this, “Q Am I an electrician? A Probably. You do
 everything else. Q What do you mean by that? A I don't know. You're contractor,
 attorney, jack of all trades. Q Who does our foundations? A Oh, you do that, too. Q
 I do? A You do everything. You frame. Q I was about to ask you that. Who frames
 our houses? A You do that, too. Q What about our siding? A You do that. You
 do it all.”
 Joule explained further, “Q Does David Lilienthal do his own foundations? A
 No. Q Does David Lilienthal frame his own houses? A No. Q Do you know
 if David Lilienthal does his own handrails, builds his own handrails? A No. Q What
 kind of truck did David Lilienthal drive? A His partner drives a Silverado Chevrolet.
 Q What about David Lilienthal? A Why do you care what David Lilienthal drives?
 He drives a BMW. Q Truck? A Car.”
 Joule rounded all this information out by testifying, “Q Let me ask you this.
 Who pays more for their foundation work, in your opinion, Chambers Street Builders or
 Dune Construction? A Dune Construction. Q Pays more for there foundations than
 Chambers Street Builders does? A Yes. Q Who pays more for their framing? A
 Dune Construction. Q You say Dune Construction pays more for their framing than
 Chambers Street Builders does? A Yes. Q What about for their siding installation,
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 who do you think pays more for their siding installation, Chambers Street or David
 Lilienthal? A David Lilienthal.”
 David Lilienthal was losing hundreds of thousands of dollars trying to compete
 with John Carroll. Per David’s father and partner Defendant Lilienthal, “Q How much
 did y'all buy that property for? A I don't remember… Q It looks like, according to this,
 that Robert, David and Rob bought this lot for $900,000 from someone named Richard
 Atkins -- Richard and Barbara Atkins. Do you think y'all paid $900,000 for that property?
 A That sounds right. Q And then did you sell that property? A It has been sold. Q
 How much did it sell for? A I have no idea. Q Were you the owner when it sold? A I
 was one of the owners. Q Did you own it out right or did you have a mortgage? A We
 had a mortgage. Q Do you think the sale price was above the mortgage amount or
 below the mortgages amount? A Below. Q Did you have to write a check at closing?
 A No. I did not. Q Did anyone write a check at closing? A I have no idea. I don't
 know if David did or not. Q Do you know how much the mortgage was? A No. Q
 Do you think that property sold for $275,000? A I don't know… Q -- do you know
 where 9 Creek Bridge Way is? A What's the lot number? Q Lot 1, WaterSound
 Bridges, Phase I. A Yes, I do… Q It says in there that your son bought it for 315,000
 in 2004. A Okay. Q But then it says more recently that it was returned to the bank for
 1,425,000. A Okay. Q And then the bank sold it to someone else for a million dollars.
 A Okay. Q How did your son sell it to a bank? A You would have to ask my son.. Q
 Do you know what a short sale is? A Oh, yeah, I do. Q There's a property here. It's
 called Lot 1, WaterSound Beach, Phase II. It doesn't have a physical address. A I know
 where it is. Q You do? A And I sold it to him as an agent for St. Joe. Q Okay. Well,
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 let's look at these numbers here. It says that you bought it for 306,000 but sold it for
 217,000.” (Affidavit 7)
 One might speculate that the market turned down and everyone was losing money
 in their current real estate transactions or finding themselves in a negative equity position.
 The jury will have to decide if Carroll’s 2008 income dropped to a loss of $127,063
 (P 465) because of those factors or because his Lot 24 project was attacked by the
 Defendants at the same time as the builder list frauds and breach of contract. Carroll will
 show the jury that he purchased Lot 24 for $300,000 less than every other property on his
 street (Affidavit 8). Unlike defendant Lilienthal, Carroll will show the jury that his
 WaterSound project is worth far more than its encumbrance (Affidavit 9). Carroll will
 show the jury the Defendants breaches, negligence, fraud, libel, slander and other
 improper interference caused critical delays, property damage, special, actual, incidental
 and consequential damages to Carroll. Carroll continues to allege that if not for the
 Defendants acts, Lot 24 would not have suffered the property damage his Lot 24 project
 suffered (Affidavit 10). Carroll will also show the jury that he had potential build
 agreements for several customers that were damaged directly by the acts of the
 Defendants (Affidavit 11). Carroll will show the jury he had a commitment from a repeat
 customer who paid him over $100,000 profit on his previous job (Affidavit 12). Carroll
 will show the jury that his buy, build and sell plans are different than his competitors’
 business plan and were damaged by the Defendants’ acts (Affidavit 13).
 The jury will need to decide these disputed issues of material fact.
 Breach of Fiduciary Duty
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 Carroll alleges the Defendants had a fiduciary duty to Carroll under several
 theories of law. One of the most basic theories that Carroll claims entitle him to this
 protection is Florida Statute 720.303(1). The parties do not dispute this. Per Defendant
 Lilienthal, “Q When you were a board of director, do you know if they kept them on
 hand at that time? A I can’t answer that. Q Do you know what a fiduciary duty is?
 A I do. Q Do board of directors at HOA’s have a fiduciary duty – A They do.”
 Board of Director Putz testified, “Q Do you know if as a board member you had
 a fiduciary duty to the owners? A Of course we did.”
 None of the Defendants dispute the fiduciary duty to Carroll.
 The next element of this claim is whether Carroll reposed trust in the Defendants.
 While the parties don’t dispute that Carroll put his faith in the parties, this element is not
 able to be adjudicated in summary judgment. The most basic evidence of Carroll’s trust
 is the fact that he owned property in the community of WaterSound and undertook said
 ownership in a community with a duly authorized HOA that was protected by the
 Covenants.
 The next element of this claim is whether or not WaterSound, its Directors and
 employees undertook that duty. Again, Per Defendant Lilienthal, “Q When you were a
 board of director, do you know if they kept them on hand at that time? A I can’t
 answer that. Q Do you know what a fiduciary duty is? A I do. Q Do board of
 directors at HOA’s have a fiduciary duty – A They do.”
 Board of Director Putz testified, “Q Do you know if as a board member you had
 a fiduciary duty to the owners? A Of course we did.”
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 Further, it is undisputed that both Matteson and Joule undertook employment in a
 capacity as advisers for WaterSound and its members.
 The next element of this claim is, “did the Defendants breach their duty to
 Carroll?” For efficiency’s sake, the jury will want to look to the Covenants and see if the
 Defendants breached the terms of the Covenants. For purposes of judicial efficiency,
 Carroll will not restate all of his alleged breaches contained above. Instead Carroll asks
 the Court to consider each of Carroll’s alleged breaches contained above to decide
 whether or not there are any disputed issues of material fact regarding breach of duty.
 The final element of this claim for the jury to consider is whether or not Carroll
 was damaged as a result of the breach. Again, for purposes of judicial efficiency, Carroll
 will not restate all of his alleged damages contained above. Instead Carroll asks the
 Court to consider each of Carroll’s alleged classes of damages contained above to decide
 whether or not there are any disputed issues of material fact regarding damages.
 Negligence
 In part, as an alternate pleading, Carroll claims WaterSound, Matteson, Joule,
 Lilienthal and Voelker acted negligently. Because this is an alternate pleading to the
 Breach of Contract and Breach of Fiduciary Duty claims, many of the facts are the same.
 Therefore, Carroll points to the disputed facts above as it relates to Defendants Joule,
 Matteson, Lilienthal and WaterSound with some exception. The jury may decide that the
 parties were not operating under a direct contract with Carroll, but that they did owe
 Carroll a duty because of their positions and qualifications.
 Joule was hired by the association as an adviser after a search of qualified
 applicants. Per Matteson, Joule was selected because of her experience as a home builder
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 in Seattle, and her experience as a builder for the Declarant, the St. Joe Company. Per
 Matteson, “So we actually hired Mary Joule as an independent consultant. So she was
 actually independent of CCMC's employment contract. So she was a third party
 contractor.” Matteson continued, “Q How did you know that she was qualified to be a
 compliance officer? A We did an interview process. She actually -- she turned in a
 resume. We interviewed her. We were familiar with her because she had construction
 experience with the St. Joe Company, so we were very familiar with her resume. And
 she went through and came in and interviewed, met the qualifications of what we were
 looking for at the time for a compliance position. Q Do you know how many people
 you interviewed? A I don't remember, John. A number of them. I remember we did
 interview a number.”
 Joule says she was a highly qualified professional and was in fact a licensed
 builder when she lived in the State of Washington, “Q What did you do before that?
 What was your job history, I guess? Did you have quite a few jobs before then or just
 mainly one or what? A I had my own business in Seattle, Cattail Homes. Q Were
 you a licensed builder there? A Yes.” Joule says she is qualified for her position as
 compliance officer, “Q Okay. And what was your job for St. Joe here? A I was a
 superintendent. Q For residential or commercial? A Residential. Q Was it in
 WaterColor? A WaterColor. Q Did you work in WaterSound, too? A No. The
 houses I built were all in WaterColor. Q Did you work aside Dave Thomas or was he a
 boss of yours or did he work under you? A No. He was in a totally different
 department. He had special projects. Q That's right. And your projects weren't special
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 projects? A No. Q What kind of things did you build? A I built nine houses in
 Phase IV and two houses -- one house in Phase II and one in Phase III.”
 Joule was hired to administer the design guidelines professionally and fairly.
 When the jury reviews the totality of the facts, including those few outlined above, they
 will need to determine whether or not she discharged her duties with care.
 Matteson is Florida licensed as a Community Association Manager. Per
 Matteson, “Q Are you CAM licensed? A Yes, sir. Q Are you pretty familiar with
 what constitutes an official record? A Yes, sir.” Matteson described her extensive
 experience which qualified her to manage WaterSound and Watercolor, “A I worked
 for St. Joe Company for -- well, let me kind of separate this. Arvida, which was the
 wholly owned subsidiary of St. Joe, I was actually employed by them twice -- was owned
 by the St. Joe -- or was bought out -- St. Joe bought out Arvida. And I worked for Arvida
 actually two separate times. One in Jacksonville, Florida in the late '80's and then in the
 early '90's in Boca Raton, Florida at their project down there. I was employed by the St.
 Joe Company here in this area beginning in 2003 and employed there for three years and
 then subsequently became a part of a company who came in to manage St. Joe property,
 which was CCMC.”
 Matteson was hired to administer the design guidelines professionally and fairly.
 When the jury reviews the totality of the facts, including those few outlined above, they
 will need to determine whether or not she discharged her duties with care.
 Lilienthal was Florida licensed as a Realtor and had special qualifications. Per
 Lilienthal, “Q I figured. Do most realtors know what restrictive covenants are? Do
 they cover that in the real estate licensing exam? A I took it 20 years ago”. Lilienthal

Page 38
                        

38
 completely read the WaterSound Covenants, “Q Have you ever read the covenants and
 restrictions for WaterSound Beach? A Numerous times. Q Have you read them all
 front to back or it's only parts of them? A No, I think I've read them completely.”
 Lilienthal understood the terms of the WaterSound Covenants, “Q I know we may have
 talked about this before, but I don't recall your answer. Do you think you read the entire
 covenants and restrictions for WaterSound Beach? A Yeah, I did. Q Were there
 parts that you didn't understand in there? A No.”
 Lilienthal was elected to administer the design guidelines professionally and
 fairly. When the jury reviews the totality of the facts, including those few outlined
 above, they will need to determine whether or not he discharged his duties with care.
 Voelker was Florida licensed as a Professional Surveyor. Per Voelker, “Q
 When did you become licensed to survey on your own? A In which state? Q
 Florida? A October 1st -- or actually October is when I received my official license. I
 had been -- I had passed the test prior to that. Q October of this year? A '07. Q
 October. A 2007.” Voelker had extensive training and experience as a surveyor, “A I
 worked for, oh, Southern Land Concepts; L & J Surveying; Oscar Pittman & Associates;
 Butler & Associates; what is now Hatch Mott MacDonald; Gustin, Cothern & Tucker.
 Q That's quite a few. I'm going to try as best I can to ask you to reconcile when you
 worked for each of those. The first one, what did you say their name was? A Southern
 Land Concepts. Q Do you know about when you started working there? A It was, I
 want to say, February, thereabouts, of '98. I'm sorry, '97.” (P 393)
 Defendant Ron intentionally, and with reckless disregard for the covenants and
 the law, made repeated and prolonged misstatements of material facts in order to induce
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 Carroll to act, or refrain from acting, on them. Ron relied on business from David’s son
 who was Carroll’s direct competitor in WaterSound and Watercolor. Each and every
 time Carroll became suspicious and sought to get the truth, Ron compounded on his
 falsehoods. All the while, Ron was under the mandate of WaterSound’s Covenants,
 Florida Statutes and Florida’s Administrative Code. Ron was trained for his job, had
 special knowledge of surveying and Covenants yet acted in opposition to his mandate.
 Ron did so to exact harm on Carroll. Ron succeeded in damaging Carroll.
 Ron understood the purpose and importance of benchmarks, but intentionally
 created a special purpose survey of Lot 24 without any, “Q Did you know Mr. Bruner?
 A Yes. Q Do you know why he would put references to elevation that weren’t on the
 site? A Yes. Q Why would he do it? A Because we’re required by law. Q You are?
 A Um-hum (indicating in the affirmative). Yes. Q I appreciate that. You’re required
 by law to put benchmarks that aren’t on the site when you’re doing – A We’re required
 by law to have at least two benchmarks at a minimum on any type of topographic survey,
 not necessarily on site.
 Ron said he’d measure the height of the tower with a tape measure if he could
 have gotten to the top (He could have), “A We would use more instrumentation to —
 more – to find the height. In this particular case, if I were to go to the site based on the
 current status, or basically the condition of this, I would physically measure the structure
 with a tape measure. Q Because you can get up to the top of that tower or something? A
 Yes. Q That’s probably a pretty good way to do a height survey? A Yes.”
 Ron knew Carroll owned Lot 24 before he conducted his first survey, but tried to
 cover up the fact that Mary told him it was Carroll’s property, “Q Okay. I’m going to
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 take back Plaintiff’s 2. I see that on the line here it says, client named John Carroll. Was
 I the client? A No. We put that name on there because you were the owner of the
 property… Q Why would it say client name John Carroll on this intake form if you
 looked up who owned the property afterwards? Why wouldn’t it say Mary Joule or
 CCMC on that line? A Because that’s who owned the property. Q Is it common for
 you to look up who owned the property while you’re on the telephone with the person
 making the call? A Yes… Q In this case, I see that you jumped right to client name and
 then put John Carroll on there with CCMC underneath that. It appears that you knew the
 client’s name was John Carroll when you took this order; is that safe to say? A That you
 were the owner of the property, yes. Q How would you find out I was the owner of the
 property while you were on the telephone taking the order? A Look at the property
 appraiser’s website. Q And you can do that on-line? A Yes. Q What I’m wondering
 about is how would you get on the property appraiser’s website and know who owned the
 property based on information you have on this piece of paper here? A We can – based
 on the parcel ID numbers, we can determine where the lot is. Q Is the parcel ID number
 on this paper? A No…”
 Ron set out to take a picture of Carroll’s property and construction and put false
 elevation numbers on it. “Q Okay. In this thing here it says miscellaneous. Can you
 read that line there that somebody hand wrote in? A Get elevation of tower and picture.
 Q And that miscellaneous line, is that what Mary Joule told your office to do? A To the
 best of my knowledge, yes.”
 Ron knew how to calculate average natural grade at Lot 24, but entered a false
 number into his calculations to make the tower appear taller than it was, “Q Do you
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 think that this reference that says 3.80, do you think that, that is the distance from the dirt
 to the top of the slab immediately adjacent to the building or is that the average grade
 number? I see it says average natural ground, but I’m just going to ask you - - A I’m
 going to - - it’s possible it’s to the dirt, yes. Q Immediately adjacent to the building? A
 Yes. Q Who would know that for sure? A Me. Q Is that? Is that the number then - -
 A To the best of my knowledge, the distance was to the grade adjacent to the structure
 on the south side. Q So this note here that says average natural grade, that may not be
 accurate? A It may not be accurate.”
 Ron knew his average natural grade number was falsified and maliciously,
 intentionally, or with gross negligence misrepresented this fact when asked about it on
 behalf of WaterSound, “Q Did you tell anyone at CCMC what zero referenced in your
 survey? A Yes. Q Did it say in your survey what zero referenced? A No. Q When
 did you tell them what zero referenced? A I believe it was when I gave them the survey
 or shortly thereafter. Q And when you revised your survey, you talked a bit about it -- I
 want to make sure I’m getting this right – - did you revise the average natural grade to a
 different number? A No.”
 Ron met Carroll on Lot 24 and deliberately misled him about why he was there.
 Later he attempted to cover this up, “Q Do you remember meeting me at Lot 24? A No.
 Q You don’t? Did anybody who works for you tell you that I was at 24 when they
 came? A Not to the best of my knowledge.” (Deposition of Mary Joule) “A What do
 you want to know? Q Who told me that Ronald Voelker was going over to my lot? A I
 didn't tell him. I didn't tell you that. I think Ronald told you that. He was there that day
 and talked to you, wasn't he? He said he was doing it. Q What makes you think that's
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 true? A He said he talked to you when you were there that day. Q He did? A Um-hum
 (indicating in the affirmative). Q When did he say that? A I don't know. I had a
 conversation. He said he saw you there. Q Was that the first time you ever met him? A
 Yeah. Q Was after he did the survey? A Yes.”
 Ron admitted that when he appeared on site to conduct his special purpose survey
 the building did not appear to be taller than any other in WaterSound, “Q Was this the
 first specific purpose survey that you ever did to determine the height of a building in
 WaterSound? A Yes. Q When you were out there on site, in your experience, just
 talking to you as a surveyor with all your education, did my tower appear to be taller than
 the others on the street or in the neighborhood? A Appearance, I would say no.”
 Negligent Retention
 WaterSound is Defending against Carroll’s claim that they were liable for
 negligently retaining Joule and Matteson after they knew, or should have known about
 problems that rendered both unfit for their jobs at WaterSound. While there is a plethora
 of record evidence that reflects this, Carroll will limit this Memorandum to those
 elements previously described in the Breach of Contract, Breach of Fiduciary Duty and
 Negligence descriptions above. Those details show that Matteson and Joule had
 problems that made them unfit for continued employment within WaterSound. Because
 WaterSound’s management and Directors condoned, cooperated and in fact ratified much
 of Joule and Matteson’s acts, this shows that WaterSound was aware of their unfitness.
 WaterSound ratified their acts during normal record keeping and documented same in
 Board of Director meeting minutes. (Defendants 6 and 7, P353, P1 through P12, P276,
 P301, P303, P316, P327, P343, P352, P355)
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 It’s already been fully established that WaterSound owes Carroll a duty to protect
 him from injury and damage flowing from Florida Statute 720.303(1)
 WaterSound breached their duty by failing to discharge Joule and Matteson after
 they became aware of the problems with the Defendants. Carroll continuously put
 WaterSound on Notice that he was being improperly targeted by Joule. Carroll wrote:
 4/28/08
 Will you please ask Mary Joule to stop visiting my jobs with her friends who are looking for work? Will you please ask Mary Joule to refrain from talking to my customers about things that she thinks are inferior about the homes I build? Any builder, including me, can covertly make visits and observations about another's work behind someone's back. I am begging you to do something about this. If you, Mary or anyone else wants to review my work and talk to my clients I am insisting that I be notified prior to such. I know Mary is actively pursuing this course of action and the continuity of such has no legitimate purpose. Thanks, John Carroll (P 83)
 Despite this notice, and others that Carroll sent to the WaterSound Board of
 Directors, Joule and Matteson doubled their improper activity as described in the Breach
 of Contract summary above.
 WaterSound’s breach was the proximate cause of the damages enumerated in the
 damages section of the Breach of Contract summary above.
 Carroll has enumerated some of his damages in the damages section of the Breach
 of Contract summary above. Genuine issues remain for trial.
 Libel and Slander

Page 44
                        

44
 Carroll is combining his response under one heading to conserve judicial
 resources, and will call out the spoken word as well as the written instrument.
 There is no dispute that John Carroll’s name appeared on the approved
 contractor’s lists in Watercolor and WaterSound side by side with the name of his
 company Chambers Street Builders, Inc.
 There is no dispute that John Carroll is individually licensed as a Florida Building
 Contractor and is the Qualifying Agent for Chambers Street Builders, Inc. (Affidavit 14)
 There is no dispute that Defendants Joule, Matteson Lilienthal and WaterSound
 read and understood the Covenants (per deposition excerpts above).
 There is no dispute that Joule and Matteson worked in concert to obtain letters
 from Kevin Achatz and the Kayes to bring to the August 2008 WaterSound Board of
 Director’s meeting for the purpose of having the Board vote to remove John Carroll and
 Chambers Street Builders, Inc. from the WaterSound approved builder’s list.
 There is no dispute that the Defendants obtained these letters and presented them
 to the Board without notice to Carroll.
 There is no dispute that David Lilienthal voted to remove Chambers Street
 Builders, Inc. from the WaterSound approved builder’s list at the August 2008 Board of
 Directors Meeting.
 There is no dispute that WaterSound condoned and ratified these acts.
 There is no dispute that 4.8 of the Covenants prohibit these acts:
 4.8 Enforcement Any contractor, subcontractor, agent, employee, or other invitee of an Owner who fails to comply with the terms and provisions of this Article and the Design Guidelines may be excluded from the Community, subject to the notice and hearing procedures contained in the By-Laws.
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 There is no dispute that the notice and hearing procedures at 3.24 of the
 Covenants were not followed:
 3.24. Enforcement. The Association may impose sanctions for any violation of the Governing Documents. To the extent the Declaration or Florida law requires an opportunity for a hearing, the Board shall comply with the following procedures prior to imposition of sanctions: (a) Notice. The Board or its delegate shall serve the alleged violator with written notice describing (i) the nature of the alleged violation; (ii) the proposed sanction to be imposed; (iii) a period of not less than 15 days within which the alleged violator may present a written request for a hearing to the Board; and (iv) a statement that the proposed sanction shall be imposed as contained in the notice unless the alleged violator challenges the violation within the time period specified in the notice. The Board or Covenants Committee may suspend any proposed sanction if the violation is cured, or if a diligent effort is made to cure, within the period during which a hearing may be requested. Such suspension shall not constitute a waiver of the right to sanction future violations of the same or other provisions and rules by any Person. If a timely request for a hearing is not made, the sanction stated in the notice may be imposed without the necessity of a hearing; provided, the Association may not impose a fine or suspend Common Area use rights for any violation other than a failure to pay assessments, unless the Covenants Committee, by a majority vote, first approves the proposed fine or suspension.
 Therefore, there is no dispute that the Defendants:
 a) Took these acts at the August 2008 Board of Directors meeting;
 b) Knowing they were improper;
 c) By orchestrating a false proceeding;
 d) Then making this false Declaration orally in front of:
 Alex Fambri, Amy Norsworthy, Elizabeth O’Brien, Bill Brueing (O’Sullivan Creel), Hillary Fosdyk, Brianne Workman, Angie Young, Peggy Geppart, Jack and Joan Luchese and Ann Mosely;
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 e) Then posted Minutes describing these false facts to an unsecured website on the World Wide Web. Defendant Watercolor did the same exact thing to Carroll on February 26, 2009:
 March 5, 2009
 Chamber Street Builders
 Attn: John Carroll
 PO Box 613524
 WaterSound, FL 32461
 Re: Removal from WaterColor Approved Contractor Lists
 Dear Mr. Carroll,
 This letter is to inform you that on February 26, 2009 the WaterColor Board of Directors
 reviewed the approved builder status of Chamber Street Builders at WaterColor and
 voted to remove you and your company from the Approved Builders List effective
 February 26, 2009.
 Thank you,
 Tracy Regan
 (P 459) It is undisputed that the Defendants did so with the requisite intent of malice and
 negligence. In Florida, a statement amounts to defamation per se if it imputes to the
 Carroll characteristics, or a condition incompatible with the proper exercise of his or her
 lawful business, trade, or profession. There is no doubt that the Defendants did just that
 when they published these statements about Carroll.
 In Florida a private party plaintiff can establish negligence on the part of the
 defendant by showing that the defendant did not act with a reasonable level of care in
 publishing the statement at issue. This basically turns on whether the defendant did
 everything reasonably necessary to determine whether the statement was true, including
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 the steps the defendant took in researching, editing, and fact checking his work. These
 factors include:
 a) the amount of research undertaken prior to publication; b) the trustworthiness of sources; c) attempts to verify questionable statements or solicit opposing views. It is undisputed that the Defendants have all read and understood the Covenants.
 In fact, Joule, Matteson and Lilienthal all had special training in Covenants. Further,
 Florida law requires that the Covenants be kept on hand in the Association office for
 review if there are questions. Any of the Defendants could have moved to sections 4.8
 and 3.24 simply by taking the Covenants off the shelf, opening them and reading them.
 Carroll was begging the Defendants for information about their actions and the
 opportunity to be involved in any discussions they planned on these very issues. The
 record evidence shows that not only did the Defendants fail to disclose their acts and
 intentions to Carroll; they went out of their way to exclude Carroll from their intentions
 and ultimate acts.
 As both Mr. Shipman and Mr. George point out, there is no dispute that the
 Defendants then went out of their way to remove Carroll’s name from the list of
 approved builders for both communities and circulate those lists to real estate agents and
 Carroll’s potential customers in Carroll’s hometown.
 Carroll reminds the Court that the Plaintiff’s complaint is not limited to the
 Defendants Libels and Slanders described above. There are other egregious examples of
 the Defendants’ Libels and Slanders on the issue and publication to the World Wide Web
 of Carroll’s tower being built in violation of the law. Again, these statements and
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 portrayals of his building impute to Carroll’s neighbors, peers, potential customers,
 Realtors and the community at large that Carroll exhibits characteristics, or a condition
 incompatible with the proper exercise of his or her lawful business, trade, or profession.
 This amounts to defamation per se.
 Unapproved Board of Director’s Meeting Minutes were posted to the World Wide
 Web by WaterSound referencing the Plaintiff’s “construction in violation”. All of the
 Defendants were repeatedly asked by Carroll for a retraction of the libelous violation
 letter (P 64) (P 306 page 2) (P 303) (Exhibit AA from 2nd Amended Complaint). They
 would not oblige. In fact, after Carroll made his first request for retraction, Defendants
 Joule and Matteson conspired together wherein Defendant Joule said in writing:
 “John wants a formal letter, but that’s not going to happen! I would just say until the surveyor can access the site he can’t give a definite height. John just needs to make sure he is ok before he proceeds, maybe he should get his own survey or drop a tape down from the top himself!” (P 308)
 As to the last element, damages, of Libel and Slander, Carroll reminds the Court
 that the wrongdoing here is defamation per se. In cases of Libel and Slander per se
 damages are presumed and as such Carroll need not prove special damages:
 “The wrongdoing here is slander per se. In Miami Herald Publishing Company v.
 Ane, 458 So.2d 239, 241 (Fla. 1984), the court pointed out that “Florida’s concern for individual reputation is reflected in article I, section 4, of the Florida Constitution.” Florida has thus singled out defamation per se for special rules in civil tort litigation. In Montgomery v. Knox, 3 So. 211, 217 (Fla. 1887), the court held that statements defamatory per se are presumed harmful as a matter of law. In Abraham v. Baldwin, 42 So. 591, 592 (Fla. 1906), the court held that with defamation per se “the law presumes malice in their utterance” making it unnecessary to prove express malice. In Layne v.
 Tribune Co., 146 So. 234, 239 (Fla. 1933), the court pointed out that the law’s condemnation of defamation per se “has been affirmed from earliest times,” explaining that “the injurious character” of defamation per se “is a fact of such common notoriety
 established by the general consent of men, that the courts must of necessity take judicial
 notice of its harmful effect.” [e.s.] 146 So. at 236. Layne went on to hold:
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 “Malice … becomes therefore the gist of every actionable libel. Without malice, either express or implied by law, no tort could result from the publication of a defamatory statement concerning another, however untrue it might be. But the law always conclusively implied malice and damage when false and defamatory statements were deliberately published without excuse.” [e.s., c.o.] 146 So. at 238-39.
 “In Hartley & Parker v. Copeland, 51 So.2d 789 (Fla. 1951), and Commander v.
 Pedersen, 156 So. 337 (Fla. 1934), the court held that general damages are conclusively presumed to result from defamation per se and that “special damages need not be shown to sustain the action.” 156 So. at 341. In Miami Herald Publishing Company v. Brown, 66 So.2d 679, 680-81 (Fla. 1953), the court made clear that general damages for defamation per se are “those which the law presumes must naturally, proximately, and necessarily result from the publication of the libelous matter. They arise by inference of law, and are not required to be proved by evidence.” Campbell v. Jacksonville Kennel Club, 66 So.2d 495 (Fla. 1953), agreed that damages are presumed to result from defamation per se and need not be proved.” 43 So. 3d 710 – Fla. Dist. Court of Appeals, 4th Dist., 2010 The Defendants are all accomplished professionals who are being dishonest with
 Carroll and the Court. The Defendants must try and explain their story to the jury, the
 final triers of fact. The libelous violation letter is clear on its face and can have only one
 meaning, “Dear Mr. Carroll…Please be advised” “Your current construction at Lot
 24, WaterSound Beach Phase IV, Walton County, is in violation” “be advised that
 you must lower the tower structure”. (Ex. U)
 In complete contrast, the Defendants attorney, Chris George argues Carroll was
 free to continue construction on Lot 24 and that the construction stoppage was 100%
 Carroll’s fault. The jury will determine differently. The violation letter which was sent
 certified mail to Carroll by Gary Shipman, Esq was sent on behalf of the WaterSound
 Beach Board of Directors (Ex. U). Nonetheless, Mr. George rests his belief on the fact
 that the administrative assistant to the DRB emailed Carroll a letter, on behalf of some
 unknown authority stating, “we believe that the height of the tower can be maintained at
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 50’ or less” (only copying defendants Matteson and Joule). The administrative assistant’s
 letter does not even mention the Board of Directors or their attorney’s violation letter. In
 fact, the administrative assistant’s memo clearly states that her letter, “is for the sole use
 of the intended recipients”. The only recipients were herself, Carroll and Defendants
 Joule and Matteson (Def. MSJ Ex. F). The violation letter from the attorney for the
 Board of Directors was claiming a specific violation of Walton County’s height
 ordinance. In clear contrast, the administrative assistant to the DRB wrote, “make sure
 that the tower complies with the 50’ maximum requirement as outlined in our Patterns for
 Place-Making”. For at least four months after the violation letter was served on Carroll,
 Defendant Lilienthal and Gary Shipman, Esq. continued to state that the tower would
 require dismantling (P245). The facts show that Defendant Lilienthal considered
 WaterSound’s Board of Directors authority completely separate from the DRB.
 Lilienthal stated unequivocally in his deposition, ”Q ..does our HOA, the WaterSound
 Beach HOA, control the DRB at this time? A No. Q Has our HOA ever controlled
 the DRB? A No. Q Did St. Joe delegate authority to our HOA at any point while
 you were a board member to handle DRB issues? A No. Q Do you believe that St.
 Joe managed the DRB the entire time you were a board member? A Yes.”
 Carroll was correct to insist on official notification from the Board of Directors.
 To do otherwise would be assumption of unreasonable risk by Carroll. The jury will
 agree with Carroll on this point. The assistant to the DRB’s letter did nothing to cure the
 libelous acts of the Defendants. It would’ve cost nothing for the Defendants to make an
 official statement retracting their slanders. If Carroll had gotten the retraction he could
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 have tried to mitigate some of his damages and continue to market his businesses. The
 Defendants deliberately denied Carroll that opportunity. Genuine issues remain for trial.
 Fraud
 The Defendants Joule, Matteson, WaterSound, Lilienthal and Voelker made false
 statements regarding a material fact as outlined above. Carroll will briefly summarize a
 few of the statements of each Defendant.
 Joule
 Joule served WaterSound under the direction and control of Matteson. When
 Carroll asked Matteson for the names of any individuals or persons working for the
 Walton County Building Dept. that Joule had contact with, Matteson responded none.
 Under the law, either Joule made a false statement of fact to Matteson about her contact
 with homeowners and the building dept. or Matteson made a false statement of fact to
 Carroll:
 Sandra, 5/1/08 Will you please communicate to me in the simplest form what customers of mine Mary Joule has had phone contact or personal contact with and what government offices she has communicated with regarding me, Chambers Street Builders, Inc. or my jobs? Thanks, John You would need to ask her that ..I am not aware of any.. Sandy Matteson
 The undisputed fact is that Joule was in nearly constant contact with Carroll’s
 customers and the Building Dept. at that time, “Q How did the building department get
 this photo? A I don't know. Q Did you ever talk to anyone from the building
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 department about Lot 57? A I did. Q And why did you do that? A Because I
 called him up to tell him that they missed something when they did the inspection
 because there's no -- there's no hurricane hardware. It's missing all the hurricane
 hardware. And we just had five hurricanes the year before. I thought it was something
 that the building department should not miss.”
 Matteson
 Matteson sent Carroll the following email on November 9, 2007:
 John, 11/9/07 This letter is in response to the discussion held this morning in by the Design Review Committee of the WaterColor Community Association Inc. in regards to your status as an approved builder on the DRB Approved Builder List. At this meeting the committee was presented with information regarding your lot 23 Pine Ridge Lot and your Oak Grove Lot 3 home located in WaterColor. Regrettably, this meeting began at 8:30 AM , with your status on the approved list as the first item on the agenda. We regret that we were not able to have you present at this time to discuss these issues with the committee. Sandra
 This is a false statement of material fact. Carroll and his attorney Daniel
 Uhlfelder were invited to attend the meeting by Sandra Matteson’s boss Ken Borick, Sr.
 VP of the St. Joe Company. Ken Borick told Carroll and his attorney in writing that the
 meeting would begin at 9:00 AM. Carroll appeared at the DRB meeting at 9:00 AM with
 his attorney and was told that the meeting was already complete. The aforementioned
 letter from Sandra was sent to Carroll on 11/9/07 at 5:48 PM. Matteson attached the
 synopsis she said the DRB reviewed at 8:30 AM. The properties for the document show
 that the synopsis was not prepared by Sandra Matteson until more than 5 hours after the
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 meeting had reportedly concluded. During discovery the Defendants turned over an
 internal email between Matteson and Tracy Regan which Matteson used to create the
 synopsis. That email didn’t occur until 1:45 pm 11-9-07. Finally, when Carroll asked
 Brian Stackable, Chairman of the Design Review Board about the project, Brian told
 Carroll in writing that the DRB had no comments because the home was unfinished.
 From: Borick, Ken [mailto:[email protected]] Sent: Tuesday, November 06, 2007 3:05 PM To: Daniel W. Uhlfelder Subject: RE: Carroll/Chamber Street Builders Daniel- This topic is on the agenda for the next Watercolor DRB meeting. I understand that meeting is scheduled for Friday morning and your client is welcome to attend. Ken From: Daniel W. Uhlfelder [mailto:[email protected]] Sent: Wednesday, November 07, 2007 7:53 AM To: Borick, Ken Subject: RE: Carroll/Chamber Street Builders Thank you Ken. When and where is the meeting? My client would like to attend.
 From: Borick, Ken [mailto:[email protected]] Sent: Wednesday, November 07, 2007 9:02 AM To: Daniel W. Uhlfelder Subject: RE: Carroll/Chamber Street Builders Friday, 11/9 at 9:00 at the HOA offices on Watersound Parkway. John, OakGrove Lot-03 – the house is not completed at this time and the DRB has no comments until Chambers Street is ready for the DRB to review - the exterior fans, light fixture and stone for the front porch is approved –
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 If you have any questions – please contact me - Thanks Brian E. Stackable (P229)
 The next false statement Matteson made to Carroll:
 Sandra, 5/1/2008
 Can you tell us the name of the vendor you reference below please? Also, who is repeatedly asking you about the house and how are these communications being conveyed? Are they calling you up or talking to you onsite? We would request that you produce all documents regarding such communications as soon as possible, and document any future communications so you can produce them in the future. I am kind of at a loss as to why you should be receiving repeated questions about the house and who are asking all these questions. Maybe you could give us some more information on who and why you are getting these “repeated” questions so we could adequately respond, and direct those inquiries to my client. Please simply direct these “repeated” questions to my client so he can adequately respond and help relieve you of those duties, as I am sure you have much more important things to do than engage in small talk about my client’s house. Also, please refrain from engaging in any conduct that could be construed as improperly interfering with my client’s business. Thank you very much, Daniel Uhlfelder, Esq.
 John As the company that oversee the management of the property and the oversight of the Design Review, the owners have full rights to contact us at any time.. I will gladly pass any written requests on to you if they come in however, it is more likely they are questions that are expressed in our daily contract with the owners.
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 Questions on construction do not necessarily represent criticism about construction…. Many of the questions stem from the tower being constructed without seeing the relationship to the rest of the house.. Sandra Matteson
 This is a false statement of material fact. The record shows that Sandra Matteson
 was involved in nearly constant contact with Carroll’s customers during this time period.
 The next false statement Matteson made to Carroll: Sandra, 5/1/08 Will you please communicate to me in the simplest form what customers of mine Mary Joule has had phone contact or personal contact with and what government offices she has communicated with regarding me, Chambers Street Builders, Inc. or my jobs? Thanks, John You would need to ask her that ..I am not aware of any.. Sandy Matteson
 This is a false statement of material fact. It is well established that Matteson
 knew Joule was in nearly constant contact with Carroll’s customers. Matteson also knew
 that Joule was in contact with the Walton County Building Department at this time:
 The Defendants’ May 21, 2008 communications said:
 Sandy… I Made an error…not my first of course…Kevin Achatz gave me the letter he had written regarding John Carroll and requested assistance from the HOA as he is a homeowner. I was including the letter as part of the material regarding compliance. Bridget informed me that was inappropriate…so it’s been removed. Seemed logical to me to include it…I will be more careful in the future…as I told Bridget I was glad she caught it. Thanks,
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 Alex Fambri Community Manager-WaterSound Beach Community Association, Inc. Defendant Matteson’s response was: You made no error. The letter was to addressed to St. Joe.. Bridget’s only problem was the letter should have been addressed to the HOA… I believe he addressed the letter to St. Joe, as we had stated that we too had some issues with this builder….however it took a vote of the majority of the Board to remove him. Bridget told me this morning that if we can make a documented case out of the issues at WaterSound Beach, they will agree to review and take action on it. Sandy Matteson
 The next false statement made to Carroll:
 Sandy, 6/2/08 I didn't know a discussion on my home would be on the agenda for last weeks HOA meeting. Did I miss anything? John The Board was seeking information from the DRB on the height of the tower.. We have now received that info in your drawings regarding that issue.. Thanks Sandra Matteson
 This is a false statement of material fact. The record shows that much more than
 that occurred at the May 23, 2008 Meeting. The violation letter was actually en route to
 Carroll the day Matteson made this statement.
 The record evidence shows additional false statements of material facts made by
 Matteson to Carroll. The statements described above satisfy the required statements to
 defeat the Defendants MSJ.
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 Lilienthal
 On August 30, 2007 David Lilienthal filed a written nomination form seeking a
 position as a member of the WaterSound Board of Directors. He certified the
 information to Carroll and his neighbors by signing the form. Within the form he wrote
 that he promised to insure that all WaterSound Beach Neighborhoods are treated equally
 in association expenditures, unnecessary expenses would be eliminated from the budget
 and that he’d protect property values and quality of life for owners. At the Annual
 Meeting which followed, Lilienthal swore to uphold the Covenants. As more fully
 explained in the breach of contract section above, Lilienthal went out of his way to target
 Carroll and fail to follow that oath. (P357)
 On May 13, 2008 Carroll sent Lilienthal an email asking for his opinion and any
 criticism he had on Carroll’s construction in WaterSound. Lilienthal told Carroll he had
 none.
 David, I appreciate you showing my home today. I hope you don't mind me asking for some criticism notes. We always hear the good stuff, but nobody ever wants to share the not so nice comments. Do you have any advice or critique for me on the house? (aside from me getting it complete) I would really appreciate your thoughts for next time around. Thanks, John
 This was a false statement of material fact. During deposition Lilienthal
 admitted, “I haven't seen one house you've built yet that's right. And I just think
 it's sub par construction.”
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 Another false statement of material fact occurred on September 23, 2008.
 Lilienthal responded to an email Carroll wrote alleging there were “HOA insiders”
 manipulating the governance of WaterSound:
 I am not aware of any HOA insiders and we encourage owner participation in making WaterSound the best of 30-A. Any help would be greatly appreciated by the board and all owners. Contact your board members and/or the management company with any concerns. Management needs to know your concerns or questions, so they can respond.
 It is undisputed that Lilienthal and Achatz were communicating about Carroll
 without Carroll’s knowledge. Lilienthal ultimately voted to remove Carroll and his
 company’s name from the approved builder list without following the advance notice to
 Carroll.
 An additional false statement of material fact occurred on September 12, 2008.
 Carroll and Lilienthal talked by phone. Lilienthal informed Carroll that as far as he was
 concerned Carroll’s tower was in violation of the height requirement and needed to be
 torn down. Carroll responded to Lilienthal in writing:
 David, I'm attaching the paper trail you asked about this evening when we talked. I am very surprised that you have no knowledge of the Tower height claim made by the Board of Directors and it's reversal of position. For you to inform me as late as this evening that you believe that the Tower Height is not in compliance is extremely suspect. I communicated clearly with Sandy Matteson who assured me that the original Survey if proven inaccurate would not be paid for and the position of the BOD retracted, and it was. This is a very serious matter to me and my family and may likely head towards a legal claim against certain parties. I am asking you to
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 investigate the matter from the specific commencement, through the ordering of the survey, analysis of the survey and eventual complete revision of the faulty survey. One HOA member to another, this will not go away without a complete and forthright explanation.
 I truly appreciate your assistance and cooperation, John Carroll Lilienthal either made a false representation of material fact in September 2008,
 or he’s making one to the Court and Carroll today. In Defendant Lilienthal’s MSJ, the
 Defendants’ say that WaterSound retracted their notice and any work stoppage was
 Carroll’s responsibility. Lilienthal was a Board of Director for WaterSound during both
 May and September of 2008.
 WaterSound
 WaterSound actively and knowingly participated in the conduct. The officers,
 directors, and managers of WaterSound knowingly condoned, ratified, or consented to
 such conduct. WaterSound engaged in conduct that constituted gross negligence and that
 contributed to the loss, damages, and injury suffered by Carroll. Therefore, WaterSound
 is liable for fraud along with the Defendants.
 As for the second essential element to support a claim for fraud, Carroll has
 already explained his evidence which shows that the Defendants knew their statements
 were false.
 As for the third essential element to support a claim for fraud, Carroll has already
 explained his evidence which shows the Defendants intended to act, or refrain from
 acting upon their false representations. Certainly, the jury will want to consider the
 Defendants intentions. In any case, the parties had fiduciary and other duties to Carroll,
 and as such Carroll was justified to rely on the Defendants false statements.
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 Carroll has previously explained his damages resulting from the Defendants
 Fraud.
 Civil Conspiracy
 The harmful conduct and civil wrongs which occurred pursuant to the conspiracy,
 and which resulted in damage to Carroll are the basis for this final count. Carroll’s cause
 of action for civil conspiracy exists because the basis for the conspiracy is the
 independent wrongs and torts described above and the fact that the Defendants combined
 their efforts to carry them out. Carroll will not take up the Court’s time re-enumerating
 them again. Those claims, along with the Defendants’ peculiar power of coercion
 constitute Carroll’s cause of action for Civil Conspiracy. Accordingly, Florida law
 recognizes Carroll’s right to present this independent action for civil conspiracy to the
 jury. For this count, the conspiracy is derived from the underlying claims that form its
 basis, and is a vehicle for imputing the tortious actions of one co-conspirator to another to
 establish joint and several liability. Carroll can establish that the conspirators used the
 power of coercion by virtue of their combination, which an individual acting alone would
 not possess.
 Carroll draws the Court’s attention to one theme. That is the fact that of the
 hundreds of wrongful acts, breaches of duties and contracts, libels and slanders and
 violations of Statutes, there was always only one purpose: Damage John Carroll.
 Matteson admits that she exerts control over Regan and the DRB, “Q What
 about you, what would give you the authority to do that? A Because I oversaw the
 position of the compliance officer as well as the DRB.”
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 Matteson also admits that only licensed contractors are allowed to appear on the
 list of approved contractors, “Q We talked a little bit about licensing. How would you
 know whether or not someone was licensed? A We actually did some inspection on-
 line. We would go on the Florida Department -- the DRB -- or the department of --
 whatever your license is held through. So we would actually look in there to see if there
 was a current license being held by a builder.” At the same time, Matteson approved of
 CJB Construction, an unlicensed contractor to appear on the approved builders list
 (P299). Joule and Matteson’s co-operation with CJB Construction aided and abetted CJB
 Construction to take one of the Plaintiff’s jobs (P318), “Q Let me just ask you a
 question. If CJB Construction was unlicensed in Florida, was it proper under the DRB to
 let them take over the Kaye job? A I guess it would be. Q It would be okay? A
 No, it would not be okay. Q Would that be fair to Chambers Street Builders if the
 community helped or it aided CJB Construction by taking over one of my jobs? A
 Well, how did we aid them? Q Didn't you say you had to give them a letter so they
 could re-permit? A Yeah, but that's not really aiding them, is it? Q Sounds like a
 pretty big help to me. Could they have permitted that job without your letter? A No.”
 By these acts alone, Matteson and Joule committed a misdemeanor while costing
 Carroll over $100,000 on the Kaye job. Incidentally, the Kaye’s were victimized at the
 same time, but because of their trust in the coercive power and collusion of the
 Defendants, they fail to realize it thus far.
 Lilienthal points out in his deposition that he has no authority over the DRB.
 Further he testified that he has no say in who appears on the approved builder’s lists, but
 he went out of his way to vote to remove John Carroll and Chambers Street Builders from
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 the builder’s list in a forum that he was sure would be transcribed and reduced to writing
 forever. He freely admits that he was instrumental in creating and establishing the
 community website that ultimately published defamatory statements about Carroll’s
 fitness as a builder. He freely admits that he went out of his way to declare Carroll’s
 tower height in violation of Walton County’s height ordinance despite the fact that he
 never even read the ordinance. He freely admits that it is not his job as a Director for
 WaterSound or licensed Realtor to conduct inspections of contractors work. Moments
 later he is proud to state that he went out of his way to self determine deficiencies in
 Carroll’s construction techniques and abilities and “may have told people or traded
 emails about that”. In fact, he testified that he talked to “thousands of people about
 Carroll’s tower”. When it’s convenient to his defense he changes his story and says he is
 not a builder and doesn’t know anything about construction. He proudly admits that he
 has been a Realtor for 20 years and read every page of the Covenants for WaterSound
 several times. The record shows that he acted in violation of those same documents when
 it would damage Carroll. All the while, the evidence shows that he consulted and in fact
 conspired with Defendant Matteson to effectuate several of the wrongful and illegal acts.
 Matteson also freely admits that she has special skill and training in Community
 Association Management. She sites a long and prestigious history as a manager of
 communities controlled by restrictive covenants. She freely admits that she too has read
 and understands every page of WaterSound and Watercolor’s covenants. The record
 shows that she was not only in attendance, but led the meetings where Carroll’s
 protections under those same contracts were violated. It was Matteson who controlled
 Joule and told her to order a survey of Carroll’s property without notifying him first. It
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 was Matteson who told Lilienthal that he could vote to assess an improper benefited
 assessment against Carroll without notice. It was Matteson who told the Directors that it
 was proper to lien Carroll’s property for an illegal assessment. It was Matteson who
 ordered Joule to obtain letters from Carroll’s customers for presentation to the Board so
 that Lilienthal could vote Carroll off the approved builder’s list. It was Matteson who
 made sure that Joule did not inform Carroll that she was communicating with Carroll’s
 clients. And it was Matteson who brought Watercolor into the conspiracy.
 Watercolor attempts to rest their entire defense of Carroll’s claims on allusions of
 fact that the WaterSound and Watercolor Boards never met to discuss mutual intent to
 harm Carroll. The record shows that Matteson, Joule, Regan, Rosenheim, Precise and
 Shipman all played a roll in the torts against Carroll at both WaterSound and Watercolor.
 The torts were carried out continuously and simultaneously. Shipman proffers that his
 clients at both entities testified that they never discussed Carroll from one Board to the
 other. Carroll will show the jury otherwise at trial so they can make their own
 determination. The record evidence is right in front of the parties. For the Court’s
 consideration Carroll will point out just one at this time. Per Mr. Shipman’s own Motion
 for Summary Judgment Page 3, “The sole evidence presented concerning Mr. Carroll
 being removed from the WaterColor approved builder list is that he failed to satisfy
 financial obligations.” Matteson testified, “you had a financial obligation at WaterColor
 that precluded you from doing additional building, but I don't think it was because of
 homeowners writing in saying they were dissatisfied.” Matteson made quite a faux pas.
 She was correct that Carroll had no complaints from dissatisfied customers for sure.
 Where her slip was, Carroll never owned property in Watercolor. Carroll owned property
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 in WaterSound. Carroll was current with his dues in WaterSound and eventually
 transferred ownership. When JMB, LLC became in arrears on the WaterSound property,
 WaterSound communicated that fact over to Watercolor, Watercolor held a Board
 Meeting on the issue without notice to Carroll and Watercolor used WaterSound’s
 collusion to remove John Carroll from the Watercolor approved builder’s list.
 Now Carroll reminds the Court of the Defamation per se committed by
 Watercolor in the same exact way that WaterSound committed the Defamation per se.
 The undisputed record evidence shows that both communities committed the same exact
 torts, in the same exact way against John Carroll. Neither community has ever done that
 before. Both communities violated the same exact provision in contract, Section 4.8 to
 do so.
 None of Carroll’s tower height claims would have been possible if not for the aid
 of David Lilienthal’s son’s surveyor, Ronald Voelker. While Voelker, Joule, Matteson
 and Lilienthal deny the link, the record evidence shows that Voelker not only works for
 Lilienthal’s son, but he was actually in touch with Lilienthal at the time he was
 conducting his fraudulent survey of Carroll’s property. Carroll won’t get into that now,
 because Voelker has not filed a Motion for Summary Judgment.
 Wherefore, Carroll asks the Court to deny the Defendant’s Motions for Summary Judgment.
 CERTIFICATE OF SERVICE
 I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished to Christopher L. George, Esq., PO Box 1034, Mobile, AL 36633 and to Mark D. Davis, Esq., 694 Baldwin Ave. Suite 1, PO Box 705, DeFuniak Springs, FL 32435 and to Gary Shipman, Esq., 1414 Co. Hwy. 283, Suite B, Santa Rosa Beach, FL by mail this 28th day of May, 2011. _____________________________ John P. Carroll
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