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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION,

Plaintiff,

v

DAY ZIMMERMANN NPS, INC.

Defendant.

Civil Action No. 3:15-cv-01416 (VAB)

November 30,2015

DEFENDANT S MOTION TO DISMISS THE COMPLAINT

Defendant Day Zimmermann NPS, Inc. ( DZNPS ), by and through its
undersigned

counsel, hereby respectfully requests that this Court grant its
Motion to Dismiss the Complaint

( Motion ). In support

o

this Motion, DZNPS submits the accompanying Memorandum

o

Law,

which is incorporated herein by reference.

WHEREFORE, DZNPS respectfully requests that this Court GRANT its
Motion and

dismiss the Complaint in its entirety, with prejudice.

OR L RGUMENT IS REQUESTED
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Dated: November 30 2015

2

Respectfully submitted,

Is Stephen P Rosenberg

Stephen P. Rosenberg CT26601

LITTLER MENDELSON, P.C.

One Century Tower

265 Church Street, Suite 300

New Haven, CT 06510

203-974-8700

203-974-8799 fax)

[email protected]

Kimberly J. Gost pro hac vice)

William J. Simmons

pro hac vice

motion

forthcoming)

LITTLER MENDELSON, P.C.

Three Parkway

1601 Cherry Street, Suite 1400

Philadelphia, PA 19102.1321

267-402-3000

267-402-3131 (fax)

[email protected]

[email protected]

Attorneys for Defendant

Day

Zimmermann NPS, Inc.
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CERTIFIC TE OF SERVICE

I hereby certify that on November 30, 2015, a copy o the
foregoing was filed

electronically and served by mail on anyone unable to accept
electronic filing. Notice o this

filing will be sent by e-mail

to

all parties

by

operation o the Court s electronic filing system or

by mail to anyone unable

to

accept electronic filing as indicated on the Notice o
Electronic

Filing.

Parties may access this filing through the Court s CM/ECF
system.

Additionally, on November 30, 2015, a copy o the foregoing was
hand-delivered to the

following counsel for record for the Plaintiff:

Robert D Rose

Raechel L Adams

Sara Smolik

Trial Attorneys

Equal Employment Opportunity Commission

Boston Area Office

John

F

Kennedy Federal Building

Room 475

Boston, MA 02203-0506

Is Stephen P osenberg

Stephen

P

Rosenberg
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

EQUAL EMPLOYMENT OPPORTUNITY

COMMISSION,

Civil Action No. 3:15-cv-01416 VAB)

Plaintiff,

v

DAY ZIMMERMANN NPS, INC.

November 30 2015

Defendant.

DEFENDANT DAY ZIMMERMANN NPS, INC. S BRIEF

IN SUPPORT OF ITS MOTION

T

DISMISS THE COMPLAINT

Kimberly J Gost pro hac vice)

William J. Simmons

pro hac vice

motion forthcoming)

LITTLER MENDELSON, P.C.

Three Parkway

1601 Cherry Street, Suite 1400

Philadelphia, PA 19102.1321

267-402-3000
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[email protected]

[email protected]

Stephen P Rosenberg CT26601)
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One Century Tower

265 Church Street, Suite 3QO
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[email protected]

Attorneys for Defendant

Day Zimmermann NPS, Inc.
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B.

The EEOC s Enforcement Authority: Sections 706 and 707
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III
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A. Because DZNPS Had No Legal Duty Under the ADA or Any Other
Law

or Regulation to Keep the Contents of the Letter Confidential,
the Letter

Cannot Be the Foundation for the EEOC s Claim that DZNPS
Acted

Unlawfully
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I. DZNPS Had No Legal Duty Under the ADA or Any Other
Statute

to Keep the Contents of the Letter Confidential
......................................

2. DZNPS Had No Legal Duty Under the Applicable
Administrative

Scheme to Keep the Contents of the Letter Confidential; In
Fact,
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.................................................... 13
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I INTRODU TION

This lawsuit exemplifies the U.S. Equal Employment Opportunity
Commission

( EEOC )'s

enforcement position

of do

as I say, not as I do. n this case, the EEOC identified

potential witnesses during the course of an agency
investigation, communicated to Defendant

Day Zimmermann NPS, Inc. ( DZNPS ) its intent to interview those
witnesses, but then

accused DZNPS

of

violating the law when DZNPS counsel contacted those
witnesses

in

accordance with the Rules of Professional Responsibility. Then,
the EEOC itself engaged in

widespread distribution of information about the charge in its
public lawsuit and press releases.

The EEOC, whose responsibility is to conduct a neutral
fact-finding investigation, appears to be

using similar tactics against other employers.

See e.g.

E E O C v

Kaplan Higher Educ. Corp.

748 F.3d 749, 750 (6th Cir. 2014) (affirming dismissal and
noting: [i]n this case the EEOC sued

the defendants for using the same type of background check that
the EEOC itself uses. ).

Because DZNPS did nothing wrong, conciliation of the underlying
Charge in this case

(obviously) failed, and the EEOC then initiated this
lawsuit.

On September 29, 2015, the EEOC filed the Complaint in this
matter. The

publicly

available lawsuit named an individual, Gregory Marsh, as a union
member

of

Local 35

of

the

International Brotherhood of Electrical Workers ( IBEW ),
specified that Mr. Marsh had filed an

EEOC charge

of

discrimination (the Charge ) against DZNPS in October 2012,
noted that

Marsh had alleged disability discrimination

in

his Charge, and shared that Marsh had medical

restrictions related to his alleged disability. Not content with
the mere filing

of

a public

lawsuit, though, the EEOC sought to disseminate this same
information to as wide a public

audience as possible by issuing a public press release on the
same date. See Press Release,

http://www l.eeoc.gov/eeoc/newsroom/release/9-28-15.cfm.
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The EEOC continued its fervent efforts to publicize these facts
by sharing its press

release via Twitter with its 7,000 followers. EEOC Tweet,
available at

https://twitter.com/EEOCNews/status/648943094260465665. The
EEOC's tenacious publicity

blitz had its intended effect. Soon, other outlets picked up the
story, re-publishing the facts

alleged by EEOC, including Marsh's name, that he had filed a
charge o discrimination, and that

he alleged he had a disability and medical restrictions. See,
e.g., Staffing Industry Daily News,


http://www.staffingindustry.com/Research-Publications/Daily-News/EEOC-Sues-Dav

Zimmermarm-NPS-for-retaliation-over-discrimination-charge-35516,
Employment Law 360,


http://www.law360.com/articles/708089/day-zimmermann-punished-worker-tor-ada-charge

eeoc. Indeed, the Law360 article garnered the EEOC with the
ability to reach hundreds o

thousands

o

readers with these facts about Marsh. See Law360 About,

http://www.law360.com/about ( With over 400,000 newsletter
recipients each day, Law360 is a

trusted news source ). Thus, due to the EEOC's own conduct, the
public now

is

aware that

Gregory Marsh filed a charge

o

discrimination against his former employer, that he claims

he

is

disabled, and that he claims

he

has medical work restrictions as a result

o

his disability.

In stark contrast to its own conduct, the EEOC challenges as
unlawful DZNPS's

circumscribed distribution o information

to

146 witnesses. In the course o cooperating with the

EEOC's demand for those witnesses' contact information so the
EEOC could interview them

about Marsh's Charge, DZNPS understandably informed the
witnesses by letter that DZNPS had

provided their private contact information to the EEOC (the
Letter ). xhibit A June 17, 2014

DZNPS Letter to Witnesses. The EEOC's theory

is

that by sending benign information about

Marsh's Charge in the Letter, such

as

his name and the fact that

he

had filed the Charge, DZNPS

somehow retaliated against Marsh and interfered with the rights
o the recipients o the

2
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Letter. On the contrary, the Letter explicitly re-affirmed
DZNPS's policy against retaliation,

DZNPS's commitment to equal employment opportunity, and DZNPS's
position that a decision

to speak with the EEOC investigator will not have an adverse
impact on your current or future

employment. (The EEOC conveniently omitted these statements in
its Complaint and

in

every

press statement it issued on the subject).

The EEOC's lawsuit impermissibly seeks to interfere with
employers' rights to defend

and investigate charges of discrimination and their freedom of
speech by attempting to restrict

employers' factual communications with third party witnesses.
For that reason alone, the

EEOC's Complaint must be dismissed. Yet, there also are other
flaws with the EEOC's

pleading. The EEOC has not adequately pled a pattern or practice
Section 707 claim, because

the

EEOC relies on an isolated occurrence- one

Jetter-

for its claim. The EEOC's Section 706

claims

fail

because the EEOC does not, and cannot, allege sutlicient facts
to meet the legal

standard for interference or retaliation claims. Finally, the
EEOC's Complaint seeks damages

which, as a matter oflaw are unavailable to it Accordingly, as
discussed in more detail below,

the EEOC's Complaint must be dismissed in its entirety, with
prejudice.

1

II. APPLICABLE LEGAL STANDARDS

A

Rule 12 b) 6) Standard

Rule 12(b)(6) of the Federal Rules of Civil Procedure provides
that a defendant may

move to dismiss a Complaint for failure to state a claim upon
which relief can be granted.

FED R CIV P

12(b)(6). The Court should grant a motion to dismiss if the
complaint fails to

1

Perhaps not surprisingly, the EEOC did

not

file suit based on Marsh's underlying original

Charge. The Charge alleged that DZNPS violated the Americans
with Disabilities Act ( ADA )

when it could not reasonably accommodate Marsh's disability
(which, to this day, remains

unknown

to

the DZNPS) by allowing him to work in a

nucle r

power plant while simultaneously

guaranteeing that he be kept free from radiation, or
chemicals

of

any sort. The entire dispute

here involves only DZNPS's post-Charge

Jetter

3
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plead enough facts to state a claim to relief that is plausible
on its face.

Bell Atlantic Corp. v.

Twombly 550 U.S. 544, 570 (2007); accord Ashcro.fi

v

Iqbal 556 U.S. 662, 677 (2009).

[A] plaintiff's obligation to provide the 'grounds ' of his
'entitlement to relief' requires

more than labels and conclusions, and a formulaic recitation of
the elements of a cause of action

will not do.

Twombly

550 U.S. at 555. Rule 8 does not unlock the doors

of

discovery tor a

plaintiff armed with nothing more than conclusions.

Iqbal

556 U.S. at 678-679; See also

FED.

R. CIV.

P.

8(a)(2). Threadbare recitals of the elements of a cause of
action, supported by mere

conclusory statements, do not suffice.

Iqbal

556 U.S. at 678.

See also Gaube v Day Kimball

Hospital Civ.

A

No. 13-1845,2015 U.S. Dist. LEXIS 36506, 2 (D. Conn. Mar. 24,
2015)

(Bolden, J.) (granting defendant's Rule 12(b)(6) motion to
dismiss the claims under Title VII and

the ADA);

Hogan v Mabus

Civ.

A

No. 14-423,2015 U.S. Dist. LEXIS 84546, *I (D. Conn.

Jun. 30, 2015) (Bolden, J.) (dismissing the plaintiff's Title
VII claims).

In

deciding a motion to dismiss, courts may consider the facts as
asserted within the four

corners

of

the complaint, the documents attached to the complaint as
exhibits, and any

documents incorporated in the complaint by reference.
McCarthy

v

Dun Bradstreet Corp.

482 F.3d 184,

191

(2d Cir. 2007). Courts may also consider matters of public
record and other

matters of which judicial notice may be taken. Morgan

v

Dzurenda Civ. A. No. 14-966,2015

U.S. Dist. LEXIS 131647, at *9 (D. Conn. Sept. 29, 2015)
(Bolden,

J. .

This includes

government publications and websites. Middleton

v

City

of ew

York Civ. A. No. 13-6095,

2014 U.S. Dist. LEXIS 113616, at *6 (S.D.N.Y. Aug. 13,
2014).

B The EEOC s Enforcement Authority: Sections 706 and

707

The ADA, as amended, sets forth two procedural mechanisms by
which the EEOC may

challenge allegedly unlawful employment

practices-

Section 706 and Section 707.

See

42

U.S.C.

§

12117(a) (incorporating by reference Sections 706(t)(l) and (3)
and Section 707

of

4
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Title VII of the Civil Rights Act of 1964, codified at 42
U.S.C.

§§

2000e-5(f) and 2000e-6).

Section 706 grants the EEOC authority to bring a suit on
behalf

of

an individual whom it

believes has been aggrieved. d.

at§

2000e-5(f). If successful in a Section 706 claim under the

ADA, the EEOC is entitled to only equitable relief. d. at
2000e-5(g);

see infi·a

§ IV.D.

Meanwhile, Section 707 permits the EEOC to sue employers when it
believes that the

employer is engaged in a

pattern or practice of

resistance to the full enjoyment

of

any rights

secured by this subchapter, and that the pattern or practice is
of such a nature and is intended to

deny the full exercise of the rights herein described.

d.

§ 2000e-6(a). Claims under Section

707 are commonly referred to as pattern or practice claims. A
pattern or practice claim is a

type of disparate treatment claim that alleges widespread acts
of intentional discrimination

against a class

of

individuals rather than isolated or sporadic incidents

of

discrimination.

See

generally Robinson v. Metro-North Commuter R.R. Co.

267 F.3d 147, 158 (2d Cir. 2001)

(abrogated on other grounds). n order to succeed on such a
claim, the EEOC must prove that

intentional discrimination was the defendant's standard
operating procedure. d. Only

equitable re lief is available under Section 707.

d.

2000e-6(a).

III. ALLEGATIONS

2

The Complaint alleges that in September 2012, DZNPS hired Marsh,
an electrician and

member

ofLocal35 of

the IBEW ( Local35 ), to work at the Millstone Power Station, a
nuclear

power plant, in Waterford, Connecticut.

o m p l a i n t ~

17(a). According to Marsh, his doctor

informed him that he could not work on any site with radiation
and that he should not be

around radiation, chemicals or exposure. Exhibit B Charge

of

Discrimination. Marsh made

2

For purposes

of

this Motion only, DZNPS accepts as true the facts alleged in the
EEOC's

Complaint. DZNPS also permissibly relies on documents integral
to and incorporated in the

Complaint, and other matters of public record of which this
Court may take judicial notice. See

supra

§ Il(A).

5
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DZNPS aware

of

his doctor's instructions shortly after his hire, but DZNPS
could not employ

Marsh at the nuclear power plant with these limitations and
terminated his employment. /d

Alleging that DZNPS failed to reasonably accommodate his
disability and unlawfully terminated

his employment, Marsh filed his Charge with the EEOC. o m p l a
i n t ~ 17(b . Marsh filed the

Charge in his individual capacity and not on behalf

of

a broader group

of

individuals. Ex. B.

A year and a half later, in the course of investigating the
Charge in its capacity as a

neutral fact-finder, the EEOC determined that additional
information [from DZNPS was]

required to complete its investigation.

xhibit

C, March 4, 2014 Letter trom EEOC

Investigator Susan Boscia. Among other things, the EEOC demanded
from DZNPS a list of all

electricians DZNPS employed in the fall of2 12 at the power
plant, and for each individual,

their

job

title, dates of employment, last known home address, and last
known telephone number.

Ex. C; o m p l a i n t ~ 17(c).

DZNPS provided the requested information to the EEOC. o m p l a
i n t ~ 17(d). This

lawsuit is about the following single-page letter that DZNPS
sent on one day, limited to the 146

other electricians (the Witnesses ) whom the EEOC deemed
relevant to its investigation and

presumably wanted to interview about Marsh's Charge. o m p l a i
n t ~ 17(d).

3

First and foremost,

the letter alerted the Witnesses that

DZNPS had provided their contact information to the

3

Under Connecticut General Statutes 31-128f, personally
identifiable information in personnel

files is generally protected trom disclosure absent the involved
employee's affirmative written

authorization. Although there is an exception under the law for
govemment investigations,

employees might not be aware of the nuance, so notification of
disclosure makes eminent sense.

4

Local35, the union that represented the interests

of

Marsh and the Recipients

of

the Letter,

reviewed and approved the Letter before DZNPS mailed it. Thus,
any suggestion that the letter

had nefarious motives is misplaced. This fact, however, is not
necessary for disposition of this

motion, because even absent the union's approval, the letter was
proper.

6
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The Letter provided background into why the EEOC sought the
Witnesses' information

and basic information about Marsh's Charge:

The

EEOC

sought this information to investigate a charge

of

disability discrimination

filed

by Gregory

Marsh.

Mr.

Marsh, a

mCI lber

of

ho

International Brotherhood

of

Electrical Workers,

Local35,

was

one of

sever l

electricians

refimed by his Union for

hire during

the

Fall

2012

outage

at

Millstone. In his charge, Mr.

Marsh

alleges

that

his

doctor told him he could not work

in

an area that had radiation, or be around radiation,
chemicals

or expoSW'O,

He

further alleges that DZNPS failed to accommodate this disability
because

90% of

the Mlllstone plant,

he claims,

does not have radiation,

and

that he could have worked in an area without radiation,
chemicals or expoSllnl,

DZNPS

denies the allegations made by Mr. Marsh, and specifically
denies any wrongdoing or discrimination.

Ex. A

The Letter's description ofMarsh's claim tracks the Charge and
no more:

Statement

in

Letter

(Ex. A)

Corresponding

Statement in

Charge

(Ex.

B)

In his charge, Mr. Marsh alleges that his

On 9/28/2012, I went to my doctor, who told

doctor told him he could not work in an area

me that I couldn't work in an area that had

I

that had radiation, or be around radiation,

radiation as it would be bad for my disability

chemicals or exposure.

. Specifically, my doctor stated that due

to

my

condition, I should not be around radiation,

chemicals or exposure.

[Marsh] further alleges that DZNPS tailed to

I believe that I have been discriminated

accommodate his disability because 90% of the

against based on my disability, in that

Millstone plant, he claims, does not have Respondent would not
reasonably

radiation, and that he could have worked in an

accommodate my disability. 90%

of

the

area without radiation, chemicals or exposure.

Millstone Power Plant does not even have

radiation and I could still work in a different

I

area

of

the job without radiation (over 250

electricians were hired). Instead I was

terminated.

The Letter expressly informs the Witnesses that it was entirely
tlzeir choice whether to speak

with the EEOC, and

assures

them ofDZNPS's commitment

to

equal employment opportunity

and 1zon retaliation:

As

part

of

ho EEOC process, an investigator has been assigned to evaluate
the merits

of

Mr. Marsh's allegations.

t

is

our understanding th t

the

investigator m y contact you to inquire into your job
responsibilities during tho Fall

2012 outage. It is your decision whether you wish

to

speak with the investigator and your decision

will

not have Wl

adverse impact on your

cum.:nt

or future employment with DZNPS.

DZNPS

is committed to providing

equ l

employment opportunities to

all

employees and appllcamts for employment without regard to

race,

color, religion,

sex, national origin, age, disability, sexual orientation or
other status protected

by

applicable federsl, state or local

law. DZNPS also prohibits any

form of

retaliation against an employee, including those who chose to
participate

in

the EEOC investigation.
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Ex. A; Complaint ,I,Jl7(i-j).

After learning about the Letter, the EEOC had Marsh amend his
original Charge of

Discrimination to now claim the Letter was retaliatory and to
omit all of his original substantive

allegations of disability discrimination. ee xhibit D Amended
Charge. Marsh's amended

Charge does not allege that DZNPS engaged in any pattern or
practice of unlawful behavior.

ee

id.

After the EEOC issued a probable cause finding against DZNPS and
after conciliation

failed, the EEOC filed this lawsuit.

The EEOC s lawsuit alleges that DZNPS's Letter: (a) retaliated
against Marsh and (b)

interfered with the rights

of

Marsh and the Witnesses to communicate with the EEOC, to

participate in an EEOC investigation, and to file a charge of
discrimination with the EEOC. The

EEOC seeks compensatory damages, punitive damages, and equitable
rel ief on behalf of Marsh.

ee Complaint, Prayer for R e l i e f , ~ E-G. t also seeks
injunctive and other equitable relief on

behalf of Marsh and the Witnesses. Notably, the Complaint fails
to identifY a single Witness

whose rights were interfered with as a result

of

receiving the Letter. ee generally Complaint.

Nor does the Complaint allege any other action purportedly taken
by DZNPS

t

retaliate against

Marsh in the three years since he filed his Charge. d.

The EEOC issued a press release the day it filed the Complaint.
xhibit E, EEOC Press

Release. The EEOC's press release identified Marsh and DZNPS,
publicized that Marsh had

filed a disability discrimination charge, and informed the
public that Marsh had claimed medical

restrictions on his ability to work:

According to EEOC's suit, Gregor/ rY1arsh

an

electrician

hired

by Day &Zimmermann NPS to v · ~ o r k during a

power

piant shutdovm< filed a charge v..-:th

EEOC

alleging discrimination

under

the Americans with Disabilities P..ct (ADA.i. Day
&Zimmermann NPS publicized h·larsli's charge.

inc uding

lis name

and

dE:Iails

about

the medic8i restrictions on his ability to

work.

to

146

members of his union

ocaL

EEOC

said.

By pubiic:::.ing

tvlarsh's charge

in this

manner. Day

&

Znnrnerrnann NPS sought to interfere

with

the rig tits

ofworkers

and

witnesses to communicate freely

•Nith the EEOC

and

to file

charges

of their

ov-m,

EEOC

charged

9
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Jd (screen capture image). The EEOC also published information
about the lawsuit on its

Twitter feed, directing readers to its press release via a
linlc

U.S.

EEOC

r :EEOCNews

Sep 29

C:EEOC

Sues Day & Zimmermann NPS for Retaliation. Power
Industry

Contractor Punisl1ed Worker for Disability Bias Charge ow
ly/SNxJ6

•••

Exhibit F EEOC Tweet (screen capture image). The EEOC currently
has over 7,000 followers:

T NE..ETS

FOLLOI. . ING FOLLO • \ ERS

L W E ~

4.974

32

7,077 225

As the EEOC no doubt intended, a variety of other outlets picked
up its press release,

further publicizing facts relating to Gregory Marsh to many
thousands of individuals. Exhibit

G Sampling of Publications Following EEOC Press Release. One of
the outlets was Law360,

which indicates that

it

has over 400,000 newsletter subscribers. ee

id

The Law360 article

reiterated many details about Marsh found in the EEOC s lawsuit.
Jd

IV ARGUMENT

Despite its campaign to convince the general public that DZNPS
did something wrong,

the EEOC has not and

cannot

plead sufficient facts to state any plausible claim for
relief

in

its Complaint. Therefore, the Complaint must be dismissed in its
entirety with prejudice. Yet

even

if

the Complaint is not dismissed in its entirety, the EEOC s
requested relief and jury

demand must be stricken from the Complaint. A more detailed
argument follows.

10
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A. Because DZNPS Had No Legal Duty Under the

ADA

or Any Other Law or

Regulation to Keep the Contents of the Letter Confidential the
Letter

Cannot Be the Foundation for the EEOC s Claim that DZNPS
Acted

Unlawfully

1.

DZNPS Had

No

Legal Duty Under the ADA

or

Any Other Statute to

Keep the Contents

of

the Letter Confidential

Information Marsh provided in his Charge about his alleged
restrictions from working

around radiation or chemicals or that he alleged he had an
unspecified disability is not

prohibited or protected from disclosure by any law to which
DZNPS

is

subject e.g., the ADA,

the Family Medical Leave Act ( FMLA ), the Health Insurance
Portability and Accountability

Act ( HIPPA ), or other federal, state or local law). As such,
DZNPS could lawfully reveal both

the fact that Marsh filed the Charge and the contents

o

such Charge.

More to the point, the ADA's regulatory scheme prohibits the
EEOC from disclosing

information about a charge

o

discrimination during its investigation, but nothing prevents
an

employer or charging party from disclosing the same
information.

See

29 C.F.R. § 1601.22

(duty

o

EEOC only to keep Charge confidential). As one court explained
in rejecting a

plaintiffs privacy claim based on disclosure

o

facts alleged in a charge

o

discrimination:

[A]ny facts communicated regarding the EEOC charge were not

private. Although EEOC regulations prohibit the Commission
from

disclosing a charge o discrimination until a complaint has
been

liled in court, nothing prevents an employer or charging party
from

disclosing the charge. Because Braes Feed lawfully could
reveal

the fact that plaintiff filed an EEOC charge, plaintiff could
not

have believed reasonably that the information was private.

Walker

v

Braes Feed Ingredients, Inc.,

Civ. A No. 02-9236, 2003 U.S. Dist. LEXIS 6873, at

16-17 (N.D. Ill. Apr. 22, 2003).

This conclusion does not change, even i the facts alleged in a
charge include medical

information. See

Co1111een

v MBNA M Bank N.A., 182 F Supp. 2d 370,381 (D. Del. 2002)

(rejecting an ADA confidentiality claim because the employer's
disclosure o data occurred after
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the plaintiff was terminated by the company and

in

the context

of

defending against the lawsuit

for failure to accommodate plaintiffs psychiatric disabilities);
Wiggins

v.

DaVila Tidewater

LLC 451 F. Supp. 2d 789, 802 (E.D.

Va

2006) (where employee received treatment for medical

condition and then voluntarily authorized doctor to disclose
condition to employer, employer's

alleged disclosure

of

information to coworkers was not unlawful under ADA's
confidentiality

provision).

5

Indeed, the EEOC has not brought a claim here for failure to
properly maintain the

confidentiality of medical information under the ADA, and
rightly so.

See

id.

Further, because DZNPS is not a health plan, a health care
provider, or a health care

clearinghouse, it is not subject to HIPAA.

See

45 C.F.R. § 160.103.

Additionally, although FMLA regulations require that records and
documents relating to

certifications, recertifications or medical histories

of

employees or employees' family members,

created for purposes ofFMLA, be maintained as confidential
medical records in separate

files/records from the usual personnel files, no FMLA request
was at issue here. 29 C.F.R. §

825 .500(g).

6

5

See also Reynolds v. Am. Nat

1

ed Cross

701

FJd 143,

155

(4th Cir. 2012) (voluntary

disclosure

of

medical information to employer bars confidentiality claim);

E.E.O.C.

v.

C.R. New

England Inc. 644

F

3d 1028, 1047 (lOth Cir. 2011) ( if an employer discloses
medical

information that was voluntarily offered by an employee-
outside

of

the context

of

an

authorized employment-related medical examination or

inquiry-

then the employer is not

subject to liability );

Gilliard

v. Ga.

Dep

t

o.fCorr.

500 Fed. Appx. 860, 872 (11th Cir.

2012) ( when an employee voluntarily discloses information to
the employer the employee

cannot establish an unlawful disclosure under the ADA );

Fisher

v.

Harvey

Civ.

A

No. 05-102,

2006 U.S. Dist. LEXIS 21657, at *20 (E.D. Tenn. Mar. 31, 2006)
(noting limited nature

of

ADA's confidentiality requirement and holding that medical
information voluntarily submitted

by an employee to obtain a benefit is not protected).

6

In any event, the Letter does not disclose Marsh's medical
condition. The Letter lacks any

description

of

a medical diagnosis.

t

merely repeats the allegations in the Charge with regard to

Marsh's alleged limitations, which was reasonable for the
Witnesses to understand what the

EEOC wanted to interview them about.

12
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2. DZNPS Had No Legal Duty Under the Applicable
Administrative

Scheme

to

Keep the Contents

o

the Letter Confidential;

n

Fact,

Doing So Would Interfere with DZNPS s Fundamental Right

to

Defend Itself Against Marsh s Charge

Furthermore, DZNPS did not have a legal duty under the
applicable administrative

scheme to keep the information disclosed in the Letter
confidential. In fact, the opposite is true:

in order to meaningfully participate in the administrative
charge-filing process, DZNPS had to

disclose basic information to the Witnesses.

The primary purpose of an EEOC charge is to provide notice to
the respondent

[,which] triggers an investigation by the EEOC. Haskett

v.

Cant' Land Res., LLC, Civ. A No.

14-281,2015 U.S. Dist. LEXIS 40610, at *14 (S.D. Tex. Feb. 9,
2015). The EEOC asks

employers, like DZNPS, to submit a statement of position when it
serves a charge of

discrimination on them.

See

www.eeoc.gov/employers/process.din. According to the EEOC,

this is the employer' s opportunity to tell your side of the
story and you should take advantage of

it. d. In order to tell the EEOC its side of the story, the
employer necessarily must be able to

conduct an investigation to uncover the relevant facts. This
necessarily involves speaking

to

witnesses and, in the process, disclosing basic information
about the charge of discrimination.

t

would be fruitless to attempt to conduct

an

investigation into a charge

of

discrimination without

disclosing the identity of the charging party or the nature of
the allegations.

In arguing that it was improper to inform the Witnesses about
the nature ofMarsh's

Charge, the EEOC is tying DZNPS's hands and prohibiting it from
investigating Marsh's Charge

and presenting its side

of

the story. Making the

EEOC's

position even more astonishing, the

EEOC admits in its Complaint that

it

put the Witnesses at issue in the case. Ex. C, March 4,

2014 Letter from Susan Boscia; o m p l a i n t ~ 17( c). This is
not a situation in which the employer

took an overly-inclusive position on relevant witnesses and
disseminated the charge

of

3
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discrimination to its entire workforce. To the contrary. the
EEOC identified the Witnesses here;

DZNPS merely responded by sending a Letter with basic facts
about the dispute to them.

In sum, the EEOC s attempts to prevent DZNPS from contacting the
Witnesses i.e., by

amending Marsh's Charge to allege retaliation, finding probable
cause in connection with the

retaliation claim, and filing the instant lawsuit) run afoul of
the administrative charge-filing

process; they interfere with DZNPS' ability

to

conduct an investigation and respond completely

to Marsh's allegations of disability discrimination.

3. Not Only Was There No Legal Duty to Keep the Contents

o

the

Letter Confidential There Was a First Amendment Right

t

Disclose

Such Information to Witnesses

According to the Complaint, DZNPS should not have revealed to
the Witnesses the fact

that Marsh led the Charge and the contents of such Charge. Yet
this view infringes on DZNPS'

First Amendment right to communicate with witnesses.

As the Second Circuit has explained:

Any prior restraint on expression comes to [a court] with a
heavy

presumption against its constitutional validity, and carries
a

heavy burden

of

showing justification. A content-based restriction

is subject

to

review under the standard of strict scrutiny, requiring

a showing that the restriction is narrowly tailored

to

promote a

compelling Government interest.

John Doe,

Inc

v Mukasey, 549 F.3d 861, 87 (2d Cir. 2008) (internal citations
omitted). For

this reason, courts repeatedly refhse to infringe on similar
communications

to

putative class

members in class actions.

In Weight Watchers

o

Philadelphia,

Inc

v

Weight Watchers Int

I,

Inc., 455 F.2d 770 (2d

Cir. I 972) (Friendly, J.), for example, a pre-certification
class action, the chairman of the

defendant's board of directors sent a letter to putative class
members:

(I)

announcing that the

defendant would vigorously defend against the lawsuit; (2)
seeking evidence helpful to its

I4
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defense; and (3) stating its view that widespread publicity
about the lawsuit would have a

detrimental effect on its image.

d.

at 772. Later, the president of the defendant sent a similar

letter.

d.

The Second Circuit denied the plaintitT's request that the
defendant be made to retract

those statements. d. Judge Kravitz

of

this Court succinctly explained why such

communications are appropriate:

Both parties need to be able to communicate with putative
class

members - if only to engage in discovery regarding issues

relevant to class certification - from the earliest stages

of

class

litigation. Furthermore, named plaintiffs and their counsel do
not

always act in the best interests of absent class members, and
not all

defendants and defense counsel engage

in

abusive tactics. District

courts thus must not interfere with any party's ability to

communicate freely with putative class members, unless there is
a

specific reason to believe that such interference is
necessary.

Austen

v.

Catterton Partners

v LP, 831 F

Supp. 2d 559, 567 (D.Conn. 2011); see also Mendez

v. Enecon Northeast Applied Polymer Systems Civ. A No.
14-6736,2015 U.S. Dist. LEXIS

90794, **5-6 (E.D.N.Y. July 13, 2015) (holding a letter sent by
plaintitT's counsel to defendant's

employees I) informing them about the existence of plaintiffs
lawsuit, (2) briefly describing the

claims alleged, (3) stating that

plaintitrs

counsel

is

currently investigating pla int iffs claims

by speaking with other[] employees to determine if they have any
information that support[s

plaintiffs] claims, and (4) stating that recipients may feel
free to contact plaintitT's counsel

was permissible, as both parties need to be free to conduct
discovery and there was nothing

inherently intrusive or misleading about the communication.
).

Likewise, employers are permitted to engage in similar
communications with employees

in the context

of

a union-organizing campaign. As the Supreme Court explained in
NLRB v.

Gissel Packing Co. 395 U.S. 575 (1969):

[A

]n employer is free to communicate to his employees any of
his

general views about unionism or any

of

his specific views about a

15
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particular union, so long as the communications do not contain
a

'threat of reprisal or force or promise of benefit.' He may
even

make a prediction as to the precise effects he believes
unionization

will have on his company.

d. at 618 (holding that an employer's statement that the company
was in a precarious financial

condition and that unionization would probably lead

to

a strike resulting in a plant shutdown,

with the employees facing great difficulty in finding employment
elsewhere, was an unfair labor

practice).

Courts' refusals to unduly limit employer communications in the
class action and union

context are motivated by the same overarching concern government
restrictions on the content

of

speech.

See

ulf

Oil

Co.

v.

Bernard

452 U.S. 89, 103-104 (1981) ( Although we do not

decide what standards are mandated by the First Amendment in
this kind of case,

we

do observe

that the order [restricting communications with putative class
members] involved serious

restraints on expression. This fact, at minimum, counsels
caution on the part

of

a district court

in

drafting such an order, and attention to whether the
restraint

is

justified by a likelihood of serious

abuses ).

7

There is no reason to treat this case differently than in the
class action or union-

organizing setting. Here, DZNPS simply alerted the Witnesses
that it disclosed their contact

information to the EEOC. Tracking the language of the Charge
itself, DZNPS also provided a

neutral description

of

Marsh's Charge and told the Witnesses that they were free to
speak with

7

See also Hernandez

v.

Best Buy Stores L.P. Civ.

A.

No. 13-2587,2015 U.S. Dist. LEXlS

154103, at **15, 42-43 (S.D. Cal. Nov. 13, 2015) (noting that
ban on communications can have

First Amendment implications and finding that The 'mere
possibility'

of

abusive tactics is

simply not enough

to

restrict communications with potential witnesses); Calderone

v.

Sco/1,

Civ.

A.

No. 14-519,2015 U.S. Dist. LEXIS 109484, at **3-4 (M.D. Fla.
Aug. 19 2015) (noting

that limiting communications between parties and putative class
members should be done

sparingly due to First Amendment considerations and refusing to
enter protective order related

to defendant's press release related to litigation where there
was no evidence of coercion,

threatening or misleading in the communication).

16
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the EEOC should they want to do so. Although DZNPS indicated
that

it

views Marsh's Charge

as meritless, the Letter stops far short of the conduct deemed
permissible in Weight Watchers in

which the company opined that widespread publicity about the
lawsuit would have a detrimental

effect on its image. Moreover, the Letter does not do anything
to discourage the Witnesses from

speaking with the EEOC. Unlike the employer's threats in Gisse/
Packing the Letter reinforces

DZNPS's nondiscrimination and anti-retaliation policies.
Accordingly, the EEOC's position

violates DZNPS's First Amendment right to freedom of speech.

4. The Argument that Employers Cannot Disclose the Fact that
a

Charge o Discrimination Was Filed or Disclose Allegations

Contained

n the Charge to Third Party Witnesses Has Far Reaching

Implications Beyond this Lawsuit

At its core, the EEOC's position is that an employer cannot
disclose the fact that a charge

of discrimination was filed or disclose the allegations
contained in the charge to employee-

witnesses. The EEOC's view would impact and limit employers and
their attorneys in the

litigation context.

For instance, a recommended best practice for litigation holds
is for defendants to include

substantive information about the claims at issue to people who
work for the company. See e.g.

The Sedona Conference, The Sedona Conference Commentary on Legal
Holds: The Trigger

the Process, SEDONA

CONF.

J. 265,283 (2010) ( The initial and subsequent hold notices

should describe the matter at issue provide specific
examples

of

the types

of

information at

issue, identify potential sources of information, and inform
recipients of their legal obligations to

preserve information, and include reference to the potential
consequences to the individual and

the organization of noncompliance. ) (emphasis added);
Connor

v.

Office

o

Atty.

Gen.

ofTex.

Civ.

A.

No. 14-961,2015 U.S. Dist. LEXIS 27174, **15-16 (W.O. Tex. Mar.
5 2015) (holding

that the employer did not retaliate against the plaintitT by
issuing a litigation hold because the

17
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employer was required to issue a litigation hold to individuals
with relevant information when it

learned of the plaintif fs claims). f the basis for a follow-on
claim of retaliation or interference

is the act of providing neutral background information to
witnesses, ordinary litigation holds,

internal investigations, and related communication procedures
will be thrown into disarray.

For similar policy reasons, in the defamation context, courts
hold that pre-litigation

communications are absolutely privileged and, therefore, not
actionable as a matter of Jaw. See

Ojjicemax Inc. v. Cinotti 966 F. Supp. 2d 74, 81 (E.D.N.Y.
2013). The rationale here

is

that

certain causes of action should be barred so that litigants can
speak with that free and open

mind which the administration of ustice demands.

d. See also Doner-Hendrick

v.

New York

Inst. ofTech. Civ. A. No. 11-121,2011 U.S. Dist. LEXIS 72714, at
**26-27 (S.D.N.Y. July 5,

2011) (dismissing retaliation claim based on statement made
during EEOC proceedings, based

on absolute litigation privilege). This rationale applies in
equal force here, particularly because it

was DZNPS's attorney Lisa Ann Cooney, Senior Labor Employment
Counsel, who signed

the Letter in the course of this EEOC proceeding. Ex. A;

Nieman v. RLI Corp.

Civ.

A.

No. 12-

1012,2012 U.S. Dist. LEXIS 25378, at *7 (C.D.

Ill.

Feb. 28 2012)

( It

is well-settled that

actions taken by attorneys in the adversarial setting of
litigation or other administrative or quasi

judicial processes (including alleged defamation and
retaliation) are precluded by the litigation

privilege from forming a basis for further litigation. )
(reversed on other grounds).

In sum, DZNPS had a right to send the Letter in connection with
the defense of Marsh's

Charge and the EEOC's request for information about the
Witnesses. The EEOC, through its

lawsuit here, cannot be permitted to prohibit DZNPS from
contacting witnesses the EEOC deems

relevant to its own investigation. To allow that result will
unlawfully curtail DZNPS' right to

free speech and infringe upon its ability to defend itself
against claims

of

discrimination.

18
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Allowing such a result also would change the way litigation is
conducted. For all these reasons,

this Court should dismiss the Complaint.

B The EEOC s Section 707 Claim Fails for Lack of Any Pattern

or

Practice

It appears that the EEOC's reference in the Complaint to its
Section 707 enforcement

authority was habitual, not purposeful.

8

To the extent that the EEOC intended to assert a true

Section 707 claim, it fails because DZNPS has not engaged in any
pattern or practice

of

discrimination or retaliation. DZNPS's decision to send one
letter on one occasion to the

Witnesses in response to a unique situation cannot support a
claim that DZNPS has a pattern

or

practice

of

discrimination or retaliation.

In order to establish a prima facie case under Section 707, the
government must prove

more than the mere occurrence of isolated or 'accidental' or
sporadic discriminatory acts,

instead showing discrimination

of

a repeated, routine, or

of

a generalized nature. Jnt I

Brotherhood ofTeamsters v. US. 431 U.S. 324, 336 n 16 I 977). To
prevail on a Section 707

claim, the EEOC must be able to show by a preponderance of the
evidence that discrimination

was the company's standard operating

procedure

the regular rather than the unusual practice.

d.

Pattern or practice claims are routinely dismissed on Rule
12(b)(6) motions even where

the complaint alleges multiple separate allegedly discriminatory
actions.

See Krish

v.

Conn. Ear

Nose Throat Sinus Allergy Specialists P.C. 607 F Supp. 2d 324,
332 (D. Conn. 2009)

(three instances of alleged discrimination cannot support a
pattern or practice claim); Rubinow

v.

Boehringer Jngelheim Pharms. Inc. Civ. A No. 08-1697, 2010 U.S.
Dist. LEXIS 45704, at *4

8

DZNPS does not expect the EEOC to assert that it is pursuing a
pattern or practice claim

here: indeed, those words are absent from the Complaint in its
entirety, as well as absent from

Marsh's Charge and the EEOC's reasonable cause finding. In the
unlikely event the EEOC

reverses course, DZNPS reserves the right to argue failure to
exhaust administrative prerequisites

for such a claim.
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(D. Conn. May 10 2010) (six instances of discrimination cannot
support a pattern or practice

claim). Here, the EEOC alleges only one illegal action- sending
the Letter. The EEOC's

Complaint contains no allegations that discrimination or
retaliation is DZNPS's ''standard

operating procedure. Int l Brotherhood ofTeamsters, 431 U.S. at
336. Instead, even

if

the

Letter was discriminatory or retaliatory- which it is

not-

the single occurrence is, by definition,

an isolated act. d. Accordingly, the EEOC's claims under Section
707 fail as a matter oflaw

and must be dismissed.

C The EEOC s Section 706 Claims Lack Factual Basis

The EEOC's claims pursuant to Section

706-

that I) DZNPS interfered with the ADA

protected rights

of

the Witnesses and Marsh, and (2) DZNPS retaliated against

Marsh-

also fail

as a matter of law and must be dismissed because the EEOC has
failed to plead facts

demonstrating a plausible entitlement to relief.

Where, as here, the EEOC brings a claim pursuant to Section 706,
each plaintiff (in this

case, Marsh and each Witness) must prove each element

of

his or her claim. E.E.O.C. v

Bloomberg

L.P.

967

F.

Supp. 2d 802, 812 (S.D.N.Y. 2013) (describing difference

between"( )

individual claims under Section 706 and (2) pattern-or-practice
claims under Section 707 ).

Although the EEOC may bring suit with or without the consent

of

the allegedly aggrieved

individuals pursuant to Section 706, it stands

in

the shoes of those aggrieved persons in the

sense that it must prove all

of

the elements of their [claims] to obtain individual relief for
them.

E.E.O.C. v. Carol/s Corp., Civ. A. No. 98-1772,2011 U.S. Dist.
LEXIS 20972, **8-9 (N.D.N.Y.

Mar. 2, 2011) (discussing a class-based Section 706 claim and
engaging in a detailed summary

judgment analysis of facts for each individual claim, deciding
that some groups of plaintiffs'

individual claims were insufficient to prove harassment, or were
time barred, etc., while other

individual claims survived). See also Romero v. Allstate

Ins.

Co., 3 F. Supp. 3d 313,336
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(E.D.Pa. 2014) ( Absent a showing that the employee agents were
enjoying or exercising a right

protected by the ADA, the EEOC cannot simply invoke a provision
within that Act in order

to

hold Allstate substantively liable. ); E.E.O.C. v

RST

Van Expedited Inc.

611 F

Supp. 2d 918,

929 (N.D. Iowa 2009) ( Nonetheless, it is axiomatic that the
EEOC stands in the shoes of those

aggrieved persons in the sense that it must prove all

of

the elements

of

their sexual harassment

claims to obtain individual relief for them. ).

In

short, claims brought under the EEOC's Section

706 authority require facts that the defendant actually violated
the law

as

to each individual the

EEOC seeks to represent. The EEOC cannot meet this burden in the
instant case.

1 DZNPS Did Not Interfere with ny D Rights

a Interference Claims Under the D

An ADA interference claim is derived from§ 503(b)

of

the statute, which makes

it

unlawful:

to coerce, intimidate, threaten, or interfere with any
individual in

the exercise or enjoyment of, or on account of his or her
having

exercised or enjoyed, or on account

of

his or her having aided or

encouraged any other individual in the exercise or enjoyment
of,

any right granted or protected by this chapter.

42 U.S.C. § 12203(b). The provision should not be read so
broadly as to prohibit any action

whatsoever that in any way hinders a member

of

a protected class. Brown v City ofTucson

336 F.3d 1181, 1192 (9th Cir. 2003) (typographical error
corrected and internal quotation

omitted).

First to establish a violation

of §

503(b ),] plaintiffs must show that when the coercion

took place they were exercising or enjoying a right protected by
the ADA. Wray

v

Nat/

R R

Passenger Corp.

10 F

Supp. 2d 1036, 1040 (E.D. Wis. 1998) (citing Roth

v

Lutheran

Gen

Hasp. 57 F.3d 1446 (7th Cir.1995); Doe v Kahn Nast Graf P.C.
866

F

Supp. 190 (E.D. Pa

1994)).
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Second

a plaintiff must demonstrate that he has suffered a "distinct
and palpable injury"

as a result

of

the action. Brown 336 F.3d at 1193. "That injury could
consist

of

either the giving

up

of

her ADA rights, or some other injury which resulted from her
refusal to give up her rights,

or from the threat itself."

d.

(citing Walker v. City o Lakewood 272 F.3d 1114, 1123 (9th
Cir.

200 I) (holding that telling the plaintiff she was "sloughing
off" and "goofing ofl" and informing

her that other members

of

the unit were complaining about her early departures did not
constitute

violations

of§

503(b) while a demand that the plaintiff stop taking her
medications did violate §

503(b)). "[C]onclusory allegations- without more- are
insufficient to state a violation

of§

503(b)." Brown 336 F.3d at 1193.

Third even

if

the plaintiff may allege that he or she was subjectively harmed
by the

alleged interference, he must show that a re son ble person
would have been similarly harmed.

This is a standard requirement in other, more established,
"interference" claims. See e.g.

Ridgeway v. Royal Bank

o

Scotland Group Civ.

A.

No. 11-976,2013 U.S. Dist. LEXIS 67822,

**51-52 (D. Conn. May 3, 2013) ("Discouraging an employee from
exercising rights protected

by the FMLA can amount to a denial

of

benefits in violation

of

the FMLA upon a showing that

the employer's purported acts of discouragement would have
dissuaded a similarly situated

employee

of

ordinary resolve from attempting to exercise his or her FMLA
rights."); Seguin v.

Marion County Health Dep

't,

Civ.

A.

No.

3-

96,

20 4

U.S. Dist. LEXIS 112110,

35

n. 20

(M.D. Fla. Aug. 3, 2014) ("An interference claim [under the
FMLA] based upon alleged acts of

"discouragement" should be judged on the basis

of

an objective standard: would a reasonable

employee in the same circumstances be dissuaded from exercising
any benefit because

of

such discouragement?"); Vess v. Scott Medical Corp. Civ. A. No.
II - 2549,2013 U.S. Dist.

LEXIS 39812, **4-5 (N.D. Ohio Mar. 15, 2013) (same).
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Furthermore, the objective reasonable person standard pervades
other areas

of

related

jurisprudence, making a transition

to

ADA interference claims natural.

Faragher

v

City of

Boca Raton 524 U.S. 775, 787 (1998) ( in order to be actionable
under the statute, a sexually

objectionable environment must be both objectively and
subjectively offensive, one that a

reasonable person would find hostile or abusive, and one that
the victim in fact did perceive to

be

so );

Burlington N Santa Fe Ry

Co

v White

548 U.S. 53,

68

(2006) (plaintiff must show

that alleged retaliatory act would have dissuaded a reasonable
person).

b The EEOC Cannot Adequately Plead that DZNPS Interfered

with the Witnesses ADA Rights

The EEOC's Complaint does not contain a single allegation that
DZNPS's Letter actually

interfered with any Witnesses' rights under the ADA. Despite the
requirement that the EEOC

plead that each and every Witness was exercising or enjoying a
right protected by the ADA and

that each recipient sufJered a distinct and palpable injury,
such allegations are notably absent

from the Complaint.

See Brown

336 F.3d at 1193;

Carrolls Corp.

2011 U.S. Dist. LEXIS

20972, **8-9.

Furthermore, the EEOC cannot presume the Witnesses were injured
simply because they

received the Letter. See e.g.

E.E.O.C.

v Port Auth. ofNY. NJ. 768 FJd 247 258 (2d Cir.

2014) (finding the EEOC's complaint under the Equal Pay Act
insufficient when

it

pled only that

female attorneys had been paid less, but not that the female
attorneys performed substantially

equal work, which was the workplace ill addressed by the EPA.).
Here, the EEOC pled the

existence

of

the Letter but did not plead any facts demonstrating that the
Witnesses were actually

intimidated into refusing to speak with the EEOC or suffered any
other injury which could

3
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conceivably

be protected by the ADA. At base, there is not a single
allegation that DZNPS's

Letter actually interfered with any

of

the Witnesses' rights under the ADA.

9

Additionally, no

reasonable person

could construe the Letter as interfering with the

Witnesses' rights to participate in the EEOC's investigation or
to pursue any other rights they

may have under the ADA. To the contrary, the Letter specifically
informs the Witnesses that the

decision whether

or

not to speak with the EEOC s investigator is up

to

the Witness and that the

Witness's decision will not impact his or her current or future
employment with DZNPS. Ex. C

Moreover, the Letter reiterates DZNPS's nondiscrimination and
anti-harassment policies. d. To

assert, as the EEOC does in this litigation, that this
communication coerce[s], intimidate[s],

threaten[s], or interfere[s] in any way, with the Witnesses'
rights under the ADA is absurd. No

reasonable person could construe this Letter as
interference.

Accordingly, the EEOC's Section 706 allegations that DZNPS
interfered with the

Witnesses' rights under the ADA fails and must be dismissed
pursuant to Rule 12(b)(6).

c DZNPS Did Not Interfere with Marsh s Rights Under the ADA

The

EEOC s

Section 706 claim that DZNPS interfered with Marsh's rights
under the

ADA also fails.

As a threshold matter, under these circumstances, Marsh cannot
logically have an

interference claim. The EEOC is not alleging that DZNPS engaged
in a preemptive strike

taken in anticipation of limiting Marsh's ADA rights. Rather,
the EEOC is challenging an action

that occurred after Marsh had engaged in alleged protected
activity- filing his Charge. This

court should make clear that no duplicative cause of action for
ADA interference lies in such

9

Nor is this an area where discovery

is

needed to enable the EEOC to plead actual injury to any

of the Witnesses. The EEOC had the opportunity, using the full
and broad scope of its

investigative and subpoena authority, before tiling suit, to
investigate whether a single Witness

was actually harmed by the Letter.

If

the EEOC identified any Witness who was allegedly

actually harmed by the Letter, it must plead those facts now to
attempt to state a plausible claim.
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circumstances; otherwise, litigants will be destined to repeat
the similar confusion regarding

duplicative retaliation and interference claims that has
developed in the FMLA context and

has lasted for decades.

See Colburn

v

Parker Hannifin Nichols Portland Div.,

429 F .3d 325,

330 I st Cir. 2005) (tracing history and distinction between
retaliation and interference claims

under FMLA and establishing different analytical frameworks for
such claims to prevent them

from becoming duplicative). Allowing the EEOC to assert, on the
exact same set

of

facts, that

DZNPS s Letter created separate retaliation and interference
liability would muddy the

waters of these theories of liability for years to come. The
better approach is to limit

interference claims, at best, to circumstances in which the
plaintiff has not yet exercised, but

will soon exercise, ADA rights, and leave other claims to the
familiar retaliation framework, to

prevent such confusion. See Kendall v Walgreen Co., No.
A-12-CV-847, 2014 U.S. Dist.

LEXIS 52444, *15-16 (W.O. Tex. Apr. 16, 2014) (collecting
circuit and district court authorities

dismissing duplicative interference claims).

Even if an interference claim is available under these facts,
though, it fails. As above,

the

EEOC s

Complaint fails to allege that

DZNPS s

Letter caused Marsh any distinct and

palpable injury. Also, no reasonable person would construe the
Letter as interference. Although

the Complaint alleges that [t]he effect of [the Letter] has been
to interfere with Marsh in

[his] exercise

or

enjoyment

of

rights protected by the ADA, including the right to
communicate

with the Commission, the right to participate in a Commission
investigation, and the right to file

a charge

of

discrimination with the Commission , that statement

is

belied by the very existence

of

this litigation. Marsh appears to be communicating with the EEOC
perfectly well as he

decided

to

amend his Charge after the Letter and continues to pursue his
claims under the ADA
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through this lawsuit. There is no

allegation-

and can be

no allegation-

that DZNPS coerced

Marsh into retracting his Charge, or intimidated or threatened
him in any way.

Thus, the EEOC's conclusory allegations are insufficient to
state a violation of§ 503(b)

with respect to Marsh. Dismissal is warranted.

2

The Complaint Fails

to

State a Claim that DZNPS Retaliated Against

Marsh

The EEOC's Complaint fails to state a claim that DZNPS
retaliated against Marsh

because there is no allegation that Marsh experienced an adverse
employment action, and no

facts plausibly suggesting a causal connection between the
Letter and Marsh's protected activity.

To establish a

prima facie

case

of

retaliation, the EEOC

is

required to plead that:

(I)

Marsh

participated in a protected activity under the ADA; (2) DZNPS
knew

of

the protected activity;

(3) Marsh experienced an adverse employment action; and (4) a
causal connection exists

between the protected activity and the adverse employment
action. Treglia v Town o Manlius

313 F.3d 713, 719 (2d Cir. 2002) (emphasis added).

a The EEOC Fails

to

Allege

an

Adverse Employment Action

First, the EEOC fails to adequately allege that Marsh
experienced an adverse

employment action. Supreme Court precedent requires that, in
order to be actionable under

federal discrimination laws, an adverse employment action must
be tangible or material.

Burlington Indus.

Inc v

Ellerth 524 U.S. 742,

76

(1998); see also Joseph

v

Leavitt 465 F.3d

87, 90 (2d Cir. 2006) ( A plaintiff sustains an adverse
employment action

if

he or she endures a

materially adverse ch
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