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SUPREME COURT OF THE STATE OF NEW YORK APPELLATE DIVISION: FIRST DEPARTMENT SERGIO HERNANDEZ,
 Petitioner-Respondent,
 -against-
 OFFICE OF THE MAYOR OF THE CITY OF NEW YORK,
 Respondent-Appellant.
 New York County Clerk's Index No.: 106213/2011
 Petitioner-Respondent Sergio Hernandez respectfully submits this memorandum oflaw
 in support of his motion to dismiss the instant appeal for failure to prosecute, pursuant to First
 Department Rules§§ 600.5(d) and 600.12(b).
 PRELIMINARY STATEMENT
 This motion seeks dismissal, for failure to prosecute, of a patently unmeritorious appeal
 through which Respondent-Appellant the Office of the Mayor of the City of New York (the
 "City" or the "Mayor's Office") seeks to delay disclosure of records of undeniable public interest
 requested nearly a year and a half ago under New York's Freedom of Information Law, Public
 Officers Law§ 87 et seq. ("FOIL"). Petitioner-Respondent Sergio Hernandez is an independent
 journalist who, in November 2010, was reporting for the Village Voice on the Mayor's selection
 of Cathleen "Cathie" Black, a media executive, to replace Joel Klein as New York City Schools
 Chancellor. In November 2010, Mr. Hernandez made a FOIL request for emails between the
 Mayor's Office and Ms. Black and others at the Hearst Corporation covering the period before
 she became Chancellor (the "Black Emails" or the "Emails").
 After delaying well beyond its statutorily mandated response time, the Mayor's Office
 denied the request, as well as Mr. Hernandez' s timely administrative appeal. Also in violation of
 1
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FOIL, the Mayor's Office denied Mr. Hernandez's appeal based on the blanket assertion of two
 FOIL exemptions -those for "inter-agency or intra-agency materials," Pub. Officers Law
 § 89(2)(g), and for records the disclosure of which would constitute an ''unwarranted invasion of
 personal privacy," id. § 89(2)(b) -without explaining how or why the Black Emails supposedly
 fell within the terms of either exemption. Indeed, the City's invocation of the privacy exemption
 was so devoid of merit that by the time Mr. Hernandez filed his Article 78 proceeding the City
 abandoned the argument.
 The lAS Court determined the matter on the papers and in a November 23, 2011
 memorandum decision ordered disclosure of the Emails, criticizing the City for making
 "specious" arguments that were "wholly devoid of merit." Nonetheless, on December 7, 2011,
 the City filed a notice of appeal. By operation of CPLR 5519(a), the City's filing of a notice of
 appeal stayed the judgment, and the Emails, consequently, have not been disclosed. At the same
 time, the City has declined to prosecute its appeal as required by this Court's rules, under which
 it should have filed the record on appeal nearly two months ago.
 The Court should dismiss the appeal for failure to prosecute - a default that is only the
 City's latest tactic to delay disclosure of documents of public significance that were requested
 nearly a year and a half ago and that FOIL provides no basis to withhold. Under this Court's
 rules the City was required to file the record on appeal by January 6 2012; nearly two months
 later it still has not done so. Instead, it is leaving its patently unmeritorious appeal to languish
 while enjoying the benefits of the statutory automatic stay that excuses compliance with the lAS
 Court's judgment pending appeal.
 This Court should not condone such a gaming of the system. The Black Emails are of
 undeniable public interest in shedding light on the Mayor's effort to secure appointment of his
 2
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nominee for New York City Schools Chancellor, one of the most important posts in City
 Government, and an appointment rendered all the more significant by virtue of the nominee's
 lack of the required education credentials. As the lAS Court well explained and as further shown
 below, the City has no legitimate basis to withhold the Emails. The City's continued delay has
 irreparably harmed Mr. Hernandez- and the public- by depriving them of exactly the remedy
 FOIL is meant to provide in a case like this, consistent with the Legislature's declaration that
 "government is the public's business and that the public, individually and collectively and
 represented by a free press, should have access to the records of government" as FOIL provides.
 Pub. Officers Law§ 84. To vindicate FOIL's legislative purpose and the policies reflected in
 this Court's rules governing the prosecution of appeals, the appeal should be dismissed.
 STATEMENT OF FACTS
 A. The Appointment of Ms. Black as New York City's Schools Chancellor
 In November 2010, New York City Mayor Michael R. Bloomberg announced the
 appointment of Ms. Black, an executive at the Hearst Corporation, to be the next chancellor of
 the City's school system. See Times Topics: Cathleen P. Black, N.Y. Times, Apr. 7, 2011. Ms.
 Black had spent her career in the publishing industry and had no education background at the
 time of her appointment. See id Because of her lack of experience, Ms. Black was required to
 seek a waiver from the State Education Department in order to be eligible for the Chancellor
 position. ld Rather than grant the waiver outright, the Education Commissioner proposed a
 compromise wherein a chief academic officer would also be appointed to oversee teaching,
 learning, and accountability with Ms. Black. See Javier C. Hernandez, Mayor and State Reach
 Deal on a Schools Chief, N.Y. Times, Nov. 26,2010. That waiver was granted on November 26,
 2010, and Ms. Black took office as Chancellor on January 1, 2011. !d.
 3

Page 7
                        

Ms. Black's appointment sparked significant debate over her qualifications and
 speculation as to why Mayor Bloomberg had chosen her over other candidates. Concerned about
 Ms. Black's lack of experience, local government officials, education professionals, and parents
 called on the State Education Department to block her appointment. See Steven Thrasher, Cathie
 Black's Appointment Generating More Pushback, Runnin' Scared (Nov. 22,2010, 8:58PM),
 http:/lblogs.villagevoice.com/runninscared/2010/lllcathie_blacks_a.php; Sarah Wheaton, City
 Councilman Opposes Appointee for Schools, N.Y. Times, Nov. 14,2010. Meanwhile, the Mayor
 refused to release information about the process used to select Ms. Black, saying that secrecy
 was necessary in order to avoid a public spectacle. See Javier C. Hernandez, Opposition
 Growing to Bloomberg Pickfor Schools, N.Y. Times, Nov. 15,2010. The media speculated that
 Mayor Bloomberg had not conducted an adequate search for a new chancellor, and indeed had
 not considered anyone other than the underqualified Ms. Black. See, e.g., Matt Cvetic, The
 Search for the Search, N.Y. Times, Nov. 14,2010. Following months of public controversy, Ms.
 Black stepped down from the chancellorship on April 7, 2011.
 B. Mr. Hernandez's FOIL Request and Administrative Appeal
 Petitioner-Respondent Sergio Hernandez is an independent journalist who was reporting
 for the Village Voice at the time of Ms. Black's nomination. Memorandum Decision of Justice
 Schlesinger below, dated November 23, 2011 ("Mem. Dec.") at 1, attached as Exhibit A to the
 accompanying Affirmation of Elizabeth Wolstein dated February 28, 2012 ("Wolstein Aff.").
 Mr. Hernandez submitted a FOIL request to City Hall on November 19, 2010, seeking
 correspondence between the Mayor's Office and Ms. Black (and her staft) leading up to the
 announcement of her nomination. Specifically, Mr. Hernandez sought copies of
 [e)-mail messages sent from or received by any state electronic mail accounts assigned to the Office of the Mayor to or from an
 4
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individual named Cathleen Prunty "Cathie" Black or e-mail addresses containing the domain hearst. com.
 Id at 2. In his FOIL request, Mr. Hernandez identified himself as a journalist and informed the
 City that his request was part of a news gathering effort. Id
 On January 13, 2011, 55 days after Mr. Hernandez made his FOIL request- i.e., well
 beyond the statutory period the City had to respond- the City denied the request in its entirety.
 Mem. Dec. at 2. Without identifying any of the withheld documents by date or otherwise, the
 City's denial letter simply asserted that all requested documents were withheld under Pub. Off.
 Law§§ 87(2)(b) and 87(2)(g)- FOIL's exemptions for records that "if disclosed, would
 constitute an unwarranted invasion of personal privacy'' and records that constitute "inter-agency
 and intra-agency materials." Mem. Dec. at 4, Wolstein Aff., Exh. A. The letter did not set forth
 any basis for the City's assertion that the requested records fell within the terms of those
 exemptions. Id
 Mr. Hernandez promptly filed an administrative appeal by email dated January 19, 2011.
 Mem. Dec. at 3. Citing Gould v New York City Police Department., 89 N.Y.2d 267, 274-275
 (1996), Mr. Hernandez noted that the City's denial did not comply with FOIL because an agency
 cannot claim "'blanket exemptions for particular types of documents,"' as the Mayor's Office
 had done. Id In addition, Mr. Hernandez argued that the inter-agency and intra-agency
 exemption was inapplicable because he sought only communications between the Mayor's
 Office and Ms. Black during the period she was a private citizen. Mem. Dec. at 3.
 On January 26, 2011, the City denied Mr. Hernandez's appeal. ld at 4. The City's
 denial letter did not address any of Mr. Hernandez's arguments. Instead, the letter conclusorily
 asserted that the requested documents were exempt from disclosure under the privacy exemption
 5
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and the inter- and intra-agency exemption, while failing to explain how either of the claimed
 exemptions applied to any of the documents being withheld. ld
 C. The Proceedings Below And The lAS Court's Decision Ordering Disclosure
 Mr. Hernandez timely filed an Article 78 Petition (the "Petition") challenging the City's
 failure to disclose the requested documents. Mem Dec. at 4. In response to the Petition, the City
 abandoned its contention, asserted throughout the administrative stage, that the Emails were
 exempt from disclosure under the personal privacy exemption, Pub. Off. Law§ 87(2)(b),
 declining to brief the issue or otherwise assert the privacy exemption as a justification for
 withholding the Emails.1 Accordingly, the City's only asserted basis for withholding the emails
 between the Mayor's Office and Ms. Black was the exemption for inter- and intra-agency
 communications, Pub. Off. Law§ 87(2)(g), which is intended to protect the government's
 deliberative process, even though during the period covered by Mr. Hernandez's request Ms.
 Black was not a governmental employee but a private citizen employed by a private company.
 The lAS Court described the City's assertion of that exemption as "particularly specious"
 and "wholly devoid of merit" as both a factual and a legal matter. Mem. Dec. at 7. The Court
 rejected the City's argument that the exemption applied because, according to the City, Ms.
 Black and her staff were "agents" of the Mayor. As the Court explained (and as the City's own
 evidentiary submission did not dispute), "as a mayoral nominee Ms. Black was not bound to act
 on the Mayor's behalf, and the Mayor had no basis to exert control over Ms. Black before her
 appointment was confirmed." ld The most that could be said of the relationship is that Ms.
 Black may have followed the Mayor's "guidance," and that they had a mutual interest in
 addressing the concerns over her nomination. /d. As the Court concluded, however, "those facts
 1 The City asserted only that cell phone numbers and personal email addresses contained in the Emails should be withheld under the privacy exemption, a point not disputed by Mr. Hernandez. /d. at 6.
 6

Page 10
                        

do not constitute a principal-agent" relationship, nor do they make her a "consultant" such that
 her communications with the Mayor's Office would be exempt from disclosure. Indeed, the
 court repeatedly pointed out the fundamental principle that communications with people outside
 the agency, like Ms. Black, are not within the exemption. ld at 7, 8.
 The Court ordered the City to release the requested records within 15 days of the date of
 the Court's decision, or by December 8, 2011. On December 7, 2011, the City filed its Notice of
 Appeal, a copy of which is annexed as Exhibit B to the Wolstein Affirmation.
 ARGUMENT
 THE CITY'S FAILURE TO PROSECUTE ITS UNMERITORIOUS APPEAL IN ACCORDANCE WITH TIDS COURT'S DEADLINES WARRANTS DISMISSAL
 A. Dismissal Of The Appeal Lies Within This Court's Sound Discretion
 Under Rule§ 600.5(d) of this Court, where an appeal is prosecuted on a record that does
 not involve a transcript or statement requiring settlement or approval by the lower court, "the
 record on appeal must be filed or caused to be filed within 30 days after filing the notice of
 appeal." This appeal falls within Rule § 600.5( d) because it is an appeal from the grant of an
 Article 78 petition, which the lAS Court determined on the papers and for which no transcript
 exists. See generally Wolstein Aff., Exh. A (lAS Court's decision).
 Where the appellant fails to comply with this or any other time limit prescribed in Part
 600 of this Court's Rules, any other party to the appeal "may move to dismiss the appeal for lack
 of prosecution on eight days' notice." First Department Rule§ 600.12(b). Whether to grant the
 motion lies within this Court's sound discretion. See Tonkonogy v. Jaffin, 21 A.D.2d 264, 266
 (1st Dep't 1964). Moreover,
 [i]n order that such discretion may be properly exercised, the court is entitled to be fully advised as to the reasons for a delay in the prosecution of the appeal and as to the merits of the appeal.
 7
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Id
 Indeed, the merit of an appeal is "a relevant factor in determining whether there has been
 an intentional or unjustifiable neglect of the appeal." Id Such a doctrine reflects the common
 sense notion that, since an appellant can ordinarily be expected to eagerly seek reversal of a
 judgment it considers incorrect and is spending time and money to appeal, its failure to do so
 cannot but reflect on the merits of the appeal. "Neglected appeals like neglected actions are
 generally found to have little or no merit." Id. at 266 (internal quotation marks omitted). As
 demonstrated below, this Court's further observation that "there is an intimate relationship
 between the lack of merit [to an appeal] and the fact of unreasonable delay" is only too relevant
 here. ld
 B. The Court Should Not Excuse The City's Default Because The Appeal Is Devoid Of Merit And Serves Only As A Delaying Tactic
 The City's Notice of Appeal was filed on December 7, 2011. See Wolstein Aff., Exh. B.
 Accordingly, under First Department Rule§ 600.5(d), the City was required to file the record on
 appeal by January 6, 2012. Nearly two months after that deadline it still has not done so. Nor
 has the City sought an extension of the 30-day deadline.
 At the same time as the City sits on its appeal, moreover, it is insulated from having to
 comply with the lAS Court's judgment because the judgment is automatically stayed by
 operation ofCPLR 5519(a). Indeed, the stay provides every incentive for the City not to
 prosecute what it knows is an unmeritorious appeal filed for the sole purpose of delaying the
 release of documents that are not exempt from disclosure under FOIL, but which, it can only be
 inferred, will be politically embarrassing to City Hall.
 As set forth in the City's Pre-Argument Statement, the City's sole argument on appeal is
 that the Black Emails are exempt from disclosure under FOIL's exemption for "inter-agency and
 8
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intra-agency materials," based on the factual contention that Ms. Black was the Mayor's agent
 during the period she was a private citizen nominated for the Chancellor position. The argument
 is no less "spurious" and "devoid of merit" on appeal than it was found to be below.
 First, as the lAS Court found, the City's factual assertions do not support its argument
 that Ms. Black was acting as the Mayor's agent during the period she was a private citizen
 employed by Hearst. See Mem. Dec. at 7. Common law agency exists where there has been a
 "manifestation of consent by one person to another that the other shall act on his behalf and
 subject to his control," as well as "the consent of the other to act." Gulf Ins. Co. v. Transatlantic
 Reinsurance Co., 886 N.Y.S.2d 133, 152 (1st Dep't 2009) (citation omitted); see also
 Restatement (Third) of Agency§ 1.01 (2006) (defining common law agency as ''the fiduciary
 relationship that arises when one person (a 'principal') manifests assent to another person (an
 'agent') that the agent shall act on the principal's behalf and subject to the principal's control,
 and the agent manifests assent or otherwise consents so to act"). As the City's memorandum of
 law below acknowledged, the principal's control over the agent is the critical factor in an agency
 relationship. Such control is established where ''the principal prescribes what the agent shall or
 shall not do before the agent acts, or at the time the agent acts, or both." Ho Myung Moo/san Co.
 v. Manitou Mineral Water, Inc., 665 F. Supp. 2d 239,258 (S.D.N.Y. 2009) (internal quotation
 marks and citation omitted).
 That is not the fact pattern here. Indeed, the City has never contended that Ms. Black was
 controlled by the Mayor. The most it could say was that she "followed the Mayor's guidance" to
 achieve their mutual goal of securing her appointment. Mem. Dec. at 7; see also Verified
 Answer ("Answer")~ 36, annexed as Exhibit C to Wolstein Affirmation (Ms. Black acted "under
 9
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Respondent's guidance"). Thus, even on its own terms, the City's agency argument is, as the
 lAS Court put it, "wholly devoid of merit." Mem. Dec. at 7, Wolstein Aff., Exh. A.
 Moreover, even assuming that Ms. Black was the Mayor's agent before she became
 Chancellor, there is no legal conclusion to be drawn from that status that would bring the Emails
 within the scope of the inter- and intra-agency exemption. The exemption by its terms does not
 protect communications between an agency and its agents; it applies, rather, to "inter-agency or
 intra-agency materials." N.Y. Pub. Off. Law§ 87(2)(g). FOIL provides an unambiguous
 definition of"agency." An "'[a]gency' means any state or municipal department, bureau,
 division, commission, committee, public authority, public corporation, council, office, or other
 governmental agency performing a governmental or proprietary function for the state or any one
 or more municipalities thereof, except the judiciary or the state legislature." N.Y. Pub. Off. Law
 § 86(3). Clearly Ms. Black, who was a private individual and not a governmental entity, does
 not meet the statutory definition, and would not meet it even if she was the Mayor's "agent" for
 purposes of advancing her nomination. As a result, the exemption is inapplicable as a matter of
 law. The lAS Court also correctly recognized that following the Mayor's "guidance" did not
 make Ms. Black a consultant whose communications with the Mayor fell within the exemption.
 Mem. Dec. at 7, Wolstein Aff., Exh. A.
 Finally, the City's contention that the Emails should be exempt from disclosure because
 they are allegedly deliberative, see Pre-Argument Statement at 2, Wolstein Aff., Exh. B, rests on
 a misunderstanding of that requirement. First, the Emails are not deliberative in the FOIL sense
 by definition, because, as "communications with people outside the agency," they are not part of
 the government's deliberative process, and their disclosure will not inhibit decisionmaking within
 the government. See Miller v. NY. State Dep 't of Trans., 58 A.D. 3d 981, 984-85 (3d Dep't
 10
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2009). The purpose of inter- and intra-agency exemption is for "people within an agency to
 exchange opinions, advice and criticism freely and frankly, without the chilling prospect of
 public disclosure." Matter of New York Times Co. v. City ofN Y. Fire Dep't, 4 N.Y.3d 477, 488
 (2005). Disclosure of communications between the government and persons outside the
 government cannot chill the government's deliberative process because the government's
 deliberations are not being disclosed. Or, if the deliberations are appropriate for voluntary
 disclosure to someone outside the government, then there is obviously nothing to be chilled.
 In addition, the record does not support the City's characterization that the emails were
 deliberative in any sense. They are not claimed to relate to the State Education Department's
 deliberative process in deciding whether to grant Ms. Black the requested waiver, but rather- to
 the extent they were described at all- to preparation of the request for a waiver, "routine
 queries" relating to mayoral appointees, and community outreach "to address concerns that had
 been publicly raised regarding Ms. Black." Answer~ 33; see also id. ~ 34 (withheld emails
 discuss Ms. Black's background, contacts with government officials, and drafts ofletter to State
 Education Commissioner requesting waiver from Chancellor qualification requirements),
 Wolstein Aff., Exh. C. Thus, as with the City's common law agency argument, the City's own
 factual averments do not support its legal argument.
 For all of the foregoing reasons, the City has no colorable argument on appeal and its
 failure to timely file the record on appeal, like its filing of a notice of appeal in the first place, is
 merely a tactic to put off making disclosures required by FOIL that the Mayor's Office evidently
 would prefer to keep secret. As a result, there would be no injustice in dismissing the appeal for
 failure to prosecute.
 11
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C. The Automatic Stay Should Have Caused The City To Be Extra Diligent In Timely Prosecuting Its Appeal Because The Stay Compounds The Prejudice That Results From Any Delay
 Finally, the fact that the judgment in Mr. Hernandez's favor has been automatically
 stayed pending appeal by operation ofCLPR 5519(a) compounds the prejudice caused by the
 City's failure to prosecute its unmeritorious appeal. Had the City complied with First
 Department Rule§ 600.5(d), the appeal would likely have been nearly fully briefed by now and
 set for argument in the next month. In that event, the harm to Mr. Hernandez from the automatic
 stay would have been minimized - a result consistent with the policy behind this and other
 deadlines governing the prosecution of appeals, namely, "facilitating the hearing and disposal of
 appeals and, in the interests of justice, of promptly bringing about finality in litigation."
 Tonkonogy, 21 A.D.2d at 265.
 Instead, the City's attempt to run out the clock until (it hopes) the public loses interest in
 the story of Ms. Black's hiring irreparably prejudices Mr. Hernandez- since for a journalist the
 lost time in being able to report on a story of obvious public importance close in time to the
 events being reported can never be recovered. Given that by operation of law Mr. Hernandez is
 deprived of the benefit of his favorable judgment while the City pursues its facially
 unmeritorious appeal, the City should have been extra diligent about adhering to the 30-day
 deadline set forth in§ 600.5(d). Instead, it has disregarded the deadline. To remedy the
 irreparable prejudice to Mr. Hernandez caused by the combination of the City's failure to
 prosecute its unmeritorious appeal and the automatic stay of Mr. Hernandez's favorable
 judgment, the Court should, in the interests· of justice, dismiss the appeal, or, in the alternative,
 vacate the automatic stay.
 12
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CONCLUSION
 For all the foregoing reasons, this Court should dismiss the appeal for failure to
 prosecute, pursuant to First Department Rules§§ 600.5(d) and 600.12(b), or vacate the automatic
 stay, or, in the alternative, direct the Mayor's Office to perfect its appeal for the June 2012 Term
 or for special dates at the end of May 2012; and should award Mr. Hernandez his litigation costs,
 including attorneys' fees, incurred in making this application.
 Dated: New York, New York February 29, 2012
 By:
 13
 Mic 1 C. Marcus Elizabeth Wolstein 26 Broadway, 19th Floor New York, New York 10004 Telephone: (212) 344-5400 Facsimile: (212) 344-7677 E-Mail: [email protected]
 Attorneys for Petitioner-Respondent
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