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            • CYNTHIA GREEN, Plaintiff, vs. BEYEL BROTHERS CRANE AND RIGGING OF SOUTH FLORIDA, INC., a Florida for-profit corporation, and PATRICK GEORGE PREDDY, Defendants. / • IN THE CIRCUIT COURT OF THE 15 TH JUDICIAL CIRCUIT IN AND FOR PALM BEACH COUNTY, FLORIDA MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S ORE TENUS MOTION TO DISMISS FOR FRAUD UPON THE COURT COMESNOW, the Defendants, BEYEL BROTHERS CRANE AND RIGGING OF SOUTH FLORIDA and PATRICK GEORGE PREDDY, by and through its undersigned counsel hereby files this, its Memorandum of Law in Support of Defendant's Ore Tenus Motion to Dismiss for Fraud Upon the Court, and states: Pursuant to Florida law, an action shall be dismissed with prejudice wherein it is illustrated '\., that the plaintiffhas committed fraud on the court, and the fraud penneates the heart of the proceed- ings. See Kornblum v. Schneider, 609 So.2d 138, 139 (Fla. 4th DCA 1992); Long v. Swofford. 805 So.2d 882 (Fla. 3d DCA 2001). As such, Florida courts have the right and obligation to deter fraudulent claims from proceeding in court, by dismissing an entire action with prejudice, when a plaintiff lies ahout matters which go to the heart of the claim, or where fabrications undennine the integrity of the (mtire action. Savino v. Florida Drive In Theater Management, Inc., 22 Fla. La\\C) o o U1 U'1 c..J 
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•
 CYNTHIA GREEN,
 Plaintiff,
 vs.
 BEYEL BROTHERS CRANE ANDRIGGING OF SOUTH FLORIDA,INC., a Florida for-profit corporation,and PATRICK GEORGE PREDDY,
 Defendants./
 •IN THE CIRCUIT COURT OF THE 15TH
 JUDICIAL CIRCUIT IN AND FOR PALMBEACH COUNTY, FLORIDA
 MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S ORE TENUS MOTIONTO DISMISS FOR FRAUD UPON THE COURT
 COMESNOW, the Defendants, BEYEL BROTHERS CRANE AND RIGGING OF SOUTH
 FLORIDA and PATRICK GEORGE PREDDY, by and through its undersigned counsel hereby files
 this, its Memorandum of Law in Support of Defendant's Ore Tenus Motion to Dismiss for Fraud
 Upon the Court, and states:
 Pursuant to Florida law, an action shall be dismissed with prejudice wherein it is illustrated '\.,
 that the plaintiffhas committed fraud on the court, and the fraud penneates the heart of the proceed-
 ings. See Kornblum v. Schneider, 609 So.2d 138, 139 (Fla. 4th DCA 1992); Long v. Swofford.
 805 So.2d 882 (Fla. 3d DCA 2001). As such, Florida courts have the right and obligation to deter
 fraudulent claims from proceeding in court, by dismissing an entire action with prejudice, when
 a plaintiff lies ahout matters which go to the heart of the claim, or where fabrications undennine
 the integrity ofthe (mtire action. Savino v. Florida Drive In Theater Management, Inc., 22 Fla. La\\C)ooU1U'1c..J
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., • •Weekly D1930; Tri-Star Invs. Inc. v. Miele, 407 80.2d 292 (Fla. 2d DCA 1981). Moreover, when
 a plaintiff's conduct amounts to a scheme calculated to interfere with the court's ability to impartially
 adjudicate his claim, the claim shall be dismissed in its entirety with prejudice. See Savino, supra.
 In Savino, the Fourth District Court ofAppeals upheld the trial court's dismissal ofan action
 with prejudice based upon the plaintiff's fraud. It was found that the plaintiff, seeking recovery for
 brain damage and lost wages due to i~uries sustained while an invitee on the premises owned by the
 defendant, lied in deposition about obtaining a master's degree from New York University, produced
 a fake master's deb'Tee diploma, and lied to his treating physician about his educational background
 and above-average intelligence. This caused the physician to improperly relate the plaintiff's average
 level of intelligence to his alleged injury.
 Likewise, in Kornblum, supra, the court opined that a trial court has the inherent authority,
 in the exercise ofits soundjudicial discretion, to dismiss an action where the plaintiffhas perpetrated
 a fraud on the court, and where the misconduct of a party has penneated the entire proceeding,
 dismissal of the entire case is proper.
 Florida courts have addressed this issue in several other actions as well. In Tramel v. Bass,
 672 80.2d 78 (Fla. Ist DCA 1996), the First District Court of Appeal affinned the trial court's
 entering ofa default judgment against the defendant where the trial court found that the defendant,
 by omitting a prejudicial portion ofa videotaped pursuit, committed fraud on the court. The court,
 it should be noted, stressed that said sanction was warranted due to the fact that the actions
 complained of were found to be willful, and that they were found to undennine the integrity of the
 judicial process. Likewise, in Webber v. State a/Florida, 415 80.2d 161 (Fla. 4th DCA 1982), the
 Fourth District of Appeal upheld the trial court's dismissal of the Complaint with prejudice whereCo)
 the plaintiff's attorney failed to comply with court orders compelling discovery. Co)oUlUl~
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• • •In O'Vaheyv. Miller, 644 So.2d 550 (3d DCA 1994), the district court upheld the trial court's
 dismissal of plaintiffs personal injury case based upon plaintiffs repeated lies under oath at his
 deposition concerning his personal background. In the present case, the actions ofPlaintiffconstitute
 a willful contumacious disregard for the authority ofthe trial court pursuant to the cases cited above
 for which dismissal was granted.
 The Plaintiffs conduct in the above litigation, "amounts to a scheme calculated to interfere
 with the Court's ability to impartially adjudicate its claim." See Savino, supra, as stated by the Court
 in Tramel "inherent powers of the Court to perfonn efficiently its judicial functions and to protect
 its dignity, independence, and integrity necessarily includes authority to impose appropriate
 sanctions, and here:, regarding matters which greatly traverse matters which undennine the integrity
 ofthe entire action, such a sanction is justified." This trial court certainly has the inherent discretion
 to dismiss an action for fraud that has been perpetrated on the court, and although the dismissal of
 the plaintiffs claim with prejudice is drastic, "a drastic sanction that denies availability ofthe court's
 process is appropriate for one who defiles the judicial system by committing fraud on the court." See
 Tramel, supra. The untruth concerning the various questions and fabrications by the plaintiff
 constitute a fraud on the court which penneate the entire proceeding.
 In Hanono v. Murphy, 723 So.2d 892, 895 (Fla. 3d DCA 1998), the court recognized the
 principle that a party who has been guilty offraud in the prosecution ofdefense ofa civil proceeding
 should not be pernlitted to continue to employ the very institution it has subverted to achieve its
 ends. While in Cox v. Burk, 706 So.2d 43 (Fla. 5th DCA 1998), the court found that committing a
 fraud on the court, the court was justified in exercising the extraordinary of dismissal of the
 plaintiff's claim where it can be demonstrated clearly and convincingly that the party has sentiently
 set in motion some uncontrollable scheme calculated to interfere with the judicial system's abilitpCoU1U1U1
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• •to adjudicate a matter by improperly influencing the trier offact or unfairly hampering presentation
 of the opposing parties claim or defense.
 Babe Elias Builders v. Pernick. 765 So.2d 119, (3d DCA 2000), the district court held that
 the default judgment entered by the trial court was warranted for actions of the defendant's
 employees in preparing fraudulent receipt invoice to defeat lawsuit, supporting perjury regarding
 legitimacy of fraudulent invoices, and testifying falsely regarding those actions.
 In Hogan v. Dollar Rent-A-Car Systems (Fla. 4th DCA 2001), Circuit Court Judge Herbert
 Moriarty dismissed the action with prejudice based upon fraud upon the court. The district court
 held that dismissal was warranted because the plaintiffs lied in order to intentionally thwart
 defendants from conducting discovery. The district court held that there was no abusive discretion
 in the trial court's dismissal of the case, since the fraud permeated the entire proceeding. The 4th
 DCA also cited to a recently affirmed dismissal of a court claim where the plaintiff lied about
 "matters that bore directly on the issue of damages" such as "prior involvement in personal injury
 litigation, prior similar injuries, past medical treatment, criminal history, employment status and
 income." Simone v. Old Dominion Insurance Co.. 740 So.2d 1233, 1234 (Fla. 4th DCA 1999). The
 4th DCA observed that dismissal was proper because, as in this case, the lies were made to
 "intentionally thwart defendants from conducting discovery."
 The Defendants are further entitled to attorney's fees pursuant to Florida Statue
 §57.l05 and other remedies available to the Defendants under Florida Statute §57.105.
 WHEREFORE, Defendant's, BEVEL BROTHERS CRANE AND RIGGING OF
 SOUTH FLORIDA and PATRICK GEORGE PREDDY, requests this Court to dismiss Plaintiffs
 claim with prejudice for fraud on the Court and further requests that this Court award this Defendanb
 aattorney's fees and other available remedies pursuant to Florida Statute §57.105. 0
 U1U10"
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". . • •WE HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to
 Walter C. Jones, IV, Esquire, Counsel for' Plaintiff, Freeman, Maynor & Jones, L.L.C., 3555
 Northlake Boulevard, Palm Beach Gardens, Florida 33403, on this day of , A.D., 2006.
 GEORGE, HARTZ, LUNDEEN, FULMER,JOHNSTONE, KING & STEVENS2866 East Oakland Park BoulevardFort Lauderdale, FL 33306Telephone:(954) 565-6020Facsimile: ( 565-6076
 aaoU1U1-....J
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