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Executive Order 11246 – Affirmative Action
 Understanding the compelling government interest of diversity
 through affirmative action

Page 2
                        

What is the job of the Supreme Court?

Page 3
                        

Law vs. Reality• What do you think affirmative action refers to?• Directive – “ban discrimination… take affirmative action to ensure
 that all individuals have an equal opportunity… without regard to race, color, religion, sex, national origin, disability or status as a Vietnam era or special disabled veteran
 • Requires that entities must engage in self-analysis for the purpose of discovering any barriers to equal opportunity
 • “The equal opportunity clause requires that affirmative action be taken to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, religion, sex, or national origin.
 • Numerical goals based on availability of qualified applicants in the job market or qualified candidates in employer’s work force– Executive order does not set aside jobs for specific groups– Prohibits quotas and preferential hiring and promotions under the guise
 of affirmative action– In conclusion – discrimination in the selection decision is prohibited

Page 4
                        

Does affirmative action hurt or hinder our compelling government
 interest for diversity?

Page 5
                        

Hints for simulation
 • Narrowly tailored – the law must be made so that it only specifically deals with the situation at hand
 • Consider the other side of the argument when coming up with questions to ask

Page 6
                        

Case: Schuette v. BAMNFacts of the case: In November 2006 election, a majority of Michigan voters supported a
 proposition to amend the state constitution to prohibit “all sex- and race-based preferences in public education, public employment, and public contracting.”
 The day after the proposition passed, a collection of interest groups and individuals formed the Coalition to Defend Affirmative Action, Integration and Immigration Rights and Fight for Equality by Any Means Necessary (Coalition). The Coalition sued the governor and the regents and boards of trustees of three state universities in district court by arguing that the proposition as it related to public education violated the Equal Protection Clause.
 About a month later, the Michigan Attorney General and Eric Russell, an applicant to the University of Michigan Law School, filed separate motions to intervene as defendants, which were granted. Both sides moved for summary judgment and the plaintiffs moved to have Russell removed from the case as he did not represent interests separate from those of the Michigan Attorney General. The district court granted summary judgment in favor of the defendants and granted the motion to remove Russell as an intervenor. The U.S. Court of Appeals for the Sixth Circuit affirmed in part and reversed in part by holding the proposed amendment unconstitutional and upholding the removal of Russell as a party to the litigation.
 Question: Does an amendment to a state’s constitution to prohibit race and sex based discrimination and preferential treatment in public university admission decisions violate the Equal Protection clause of the Fourteenth Amendment?

Page 7
                        

Decision
 • No
 • Yes
 • Did not participate in discussion
 From a psychology perspective,
 do you notice anything?
 http://www.oyez.org/justices/john_g_roberts_jr
 http://www.oyez.org/justices/antonin_scalia
 http://www.oyez.org/justices/anthony_m_kennedy
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Affirmative Action’s Purpose: Then vs. Now
 • Old view: necessary to prevent discrimination based on making up for current situations based on past injustices
 • New view: diversity as compelling government interest
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