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 Managing risk for leadership and the board: How operations abroad can affect you at home
 Craig Dennis, Q.C., PartnerOwen James, PartnerLitigation and Dispute Resolution
 November 9, 2016Dentons AcademyVANCOUVER
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May 1, 2023 3
 Overview
 • Update on recent jurisdiction decisions on disputes arising abroad
 • Garcia v. Tahoe Resources Inc., 2015 BCSC 2045
 • Arya v. Nevsun Resources Ltd., 2016 BCSC 1856
 • Yaiguaje v. Chevron, 2015 SCC 42
 • Overview of secondary markets liability under the BC Securities Act
 • Mask v. Silvercorp Metals Inc., 2016 ONCA 641
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 Court’s approach to jurisdiction – an overview
 • Court will assume jurisdiction over a dispute if:
 • Defendant present in BC; and
 • Under doctrine of forum non conveniens, there is no other forum more appropriate to hear the proceeding.
 • Court will recognize and enforce a foreign judgment where foreign court had a real and substantial connection to the subject matter of the dispute or defendant (or where other traditional bases of jurisdiction established).
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 Garcia v. Tahoe Resources Inc., 2015 BCSC 2045
 • Plaintiffs allegedly shot and injured by mine security while protesting.
 • Plaintiffs bring personal injury action in BC against the parent company of Guatemalan company that owned the mine.
 • Tahoe is incorporated in BC (but has no officers or employees here) and headquartered in Nevada.
 • Tahoe’s only commercial operation is the Escobal mine.
 • Tahoe challenges jurisdiction on forum conveniens ground, arguing Guatemalan court the more appropriate forum to hear plaintiffs’ claim.
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 Garcia v. Tahoe Resources Inc., 2015 BCSC 2045
 Court applied the following legislated factors:
 a) the comparative convenience and expense for the parties to the proceeding and for their witnesses, in litigating in the court or in any alternative forum,
 b) the law to be applied to issues in the proceeding,
 c) the desirability of avoiding multiplicity of legal proceedings,
 d) the desirability of avoiding conflicting decisions in different courts,
 e) the enforcement of an eventual judgment; and
 f) the fair and efficient working of the Canadian legal system as a whole.
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 Garcia v. Tahoe Resources Inc., 2015 BCSC 2045
 • Court declined jurisdiction on the following grounds:• Action in BC will result in considerably greater inconvenience and expense for
 parties and witnesses (travel, translation of oral testimony and records).• While plaintiffs argued the decisive factor was that they could not be assured a
 fair and impartial trial in Guatemala, the Court concluded:
 • Guatemalan law applied to the allegations of battery and negligence of Tahoe’s management, militating in favour of the Guatemalan court as forum.
 • Plaintiffs participating in a criminal prosecution in Guatemala gave rise to the potential of multiplicity of proceedings if action heard in BC.
 .. the question is not whether Canada’s legal system is fairer and more efficient than Guatemala’s legal system. It is whether the foreign legal system is capable of providing justice.
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 Arya v. Nevsun Resources Ltd., 2016 BCSC 1856
 • Plaintiffs, refugees of the state of Eritrea, allegedly subjected to forced labour and slavery in construction of mine through National Service Program.
 • Plaintiffs bring class action in BC against BC company controlling Eritrean company that owned the mine.
 • Nevsun is incorporated and headquartered in BC, and much of senior management reside in BC.
 • Nevsun challenges jurisdiction on forum conveniens ground, arguing Eritrean court the more appropriate forum to hear the plaintiffs’ claim.

Page 9
                        

May 1, 2023 9
 Arya v. Nevsun Resources Ltd., 2016 BCSC 1856
 • Court exercised jurisdiction on the following grounds:
 • Cogent evidence that there is a real risk that plaintiffs could not be provided with justice in Eritrea.
 • Unlike in Garcia, plaintiffs are refugees with legitimate reasons for not returning to Eritrea.
 • Eritrean justice system not equipped to handle a complex civil proceeding, given intervention of government and military and lack of established rules of evidence.
 • Given uncertainty of governing law in Eritrea, unable to conclude Eritrean law will apply and what that law will be.
 • As no other forum available to the plaintiffs, assuming jurisdiction promotes the fair and efficient working of the Canadian legal system.
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 Yaiguaje v Chevron, 2015 SCC 42
 • Plaintiffs, Ecuadorian villagers, seeking compensation and reparations for environmental damage allegedly caused by operations formerly owned by Texaco and later Chevron Corp.
 • In 1993, plaintiffs commence class action in New York, but court declines to assume jurisdiction on basis of forum non conveniens.
 • Plaintiffs subsequently commenced action in Ecuador against Chevron Corp.
 • In 2011 judgment rendered for $18.2 billion (subsequently reduced to $9.5 billion by Ecuador’s National Court of Justice).
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 Yaiguaje v. Chevron, 2015 SCC 42
 • In 2013, plaintiffs attempt to have Ecuadorian judgment recognized in Canada against:
 • Chevron Corp. – a US Company with no connection to Ontario, and
 • Chevron Canada – a 7th level indirect subsidiary of Chevron Corp. with no connection to Ecuadorian proceedings.
 • Chevron entities argued Canadian court has no jurisdiction to recognize and enforce Ecuadorian judgment.
 • In 2014, New York District Court rules that Ecuadorian judgment was the product of fraud and racketeering.
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 Real and substantial connection test
 • Consistent with a line of recent cases, the Court adopted a generous and liberal approach to the recognition and enforcement of foreign judgments.
 • A crucial difference between an action at first instance and an action for recognition and enforcement – in the latter, the only purpose of the action is to allow a pre‑existing obligation to be fulfilled.
 • The only prerequisite to enforcement is that the foreign court had a real and substantial connection to the subject matter of the dispute or defendant (or other traditional bases of jurisdiction, such as presence-based jurisdiction or consent-based jurisdiction).
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 Secondary market liability – an overview
 • Securities statutes of all Canadian provinces and territories contain provisions that create liability for secondary market misrepresentation.
 • Investors who purchase an issuer’s securities on the secondary market may now pursue a statutory claim against the issuer, its directors and officers, and other parties for any:
 • Misrepresentations in the issuer’s continuous disclosure documents or oral public statements.
 • Failure to make timely disclosure of a material change.
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 • Secondary market purchasers: persons who purchase securities of a corporation from other investors, for example through a stock exchange or an “over-the-counter” market
 • Primary market purchasers: persons who purchase securities directly from a corporation, for example pursuant to a prospectus
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 Causes of action under BC Securities Act
 Secondary market
 • Misrepresentation in • written communication filed or required to be filed with the BC Securities
 Commission, a government, or a government agency (subsection 140.3(1)),• any other written communication containing information which would affect the
 market price or value of securities, such as financial statements and press releases (subsection 140.3(1)), or
 • oral public statement by person with implied or apparent authority to speak on behalf of the corporation (subsection 140.3(2)).
 • Failure to make timely disclosure of material change (subsection 140.3(4)).
 Ontario Securities Act provides for the same causes of action (subsections 138.3(1)), (2), (3), and (4)).

Page 16
                        

May 1, 2023 16
 Primary vs. Secondary market purchasers - key differences
 Procedural steps and limitations specific to secondary market liability under BC Securities Act:• requirement to obtain leave to proceed (section 140.8), and
 • limits to damages awarded (section 140.7(1)).
  Ontario Securities Act contains similar provisions (sections 138.7 and 138.8)
 • Also, secondary market purchasers have a right of action for damages regardless of whether they relied on the misrepresentation (whereas primary market purchasers are deemed to have relied on the misrepresentation).
 Under the Ontario Securities Act, both primary and secondary markets purchasers have a right of action regardless of whether they relied on the misrepresentation.
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 Secondary market liability – defences
 BC Securities Act, section 140.4:
 • Defendant conducted or caused to be conducted a reasonable investigation and had no reasonable grounds to suspect the misrepresentation or failure to disclose would occur.
 • Material change was disclosed to the Securities Commission on a confidential basis and no public statement contained a misrepresentation.
 • Document or statement relates to forward-looking information and contains cautionary language, highlights assumptions, and states factors that could lead to materially different actual results.
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 Secondary market liability – defences
 • Document was not required to be filed and the defendant had no reasonable grounds to believe it would be released.
 • The defendant is not the issuer and did not know about or consent to the misrepresentation or failure to make timely disclosure and notified the Board of Directors and the Securities Commission as appropriate.
 Ontario Securities Act provides for the same defences (section 138.4).
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 Mask v. Silvercorp Metals Inc., 2016 ONCA 641
 Current secondary market liability under the Ontario Securities Act
 • Vancouver-based mining company owning mining properties in China
 • Proposed class action by secondary market purchasers alleging:• misrepresentation in public reports about the Ying mining project about mineral
 estimates, production numbers and mineral grade levels under the Ontario Securities Act and at common law,
 • failure to make timely disclosure of the deterioration of mineral production and decline in quality of minerals under the Ontario Securities Act and at common law, and
 • negligence in preparation of reports about the estimated production of the project.
 • ONCA dismissed the plaintiff’s application for leave to proceed. Plaintiff’s evidence was flawed by factual assumptions and contradicted by evidence from Silvercorp:
 …the “reasonable possibility” requirement of the leave test requires scrutiny of the merits of the action based on all the evidence proffered by the parties.
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 Implications
 • Evaluate public disclosure practices and procedures
 • disclosure audit
 • disclosure document checklists
 • disclosure committees
 • Internal policies and controls
 • policy regarding third party contracts – who are you doing business with abroad?
 • financial control
 10 December 2014
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Thank you
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 Dentons is the world's largest law firm, delivering quality and value to clients around the globe. Dentons is a leader on the Acritas Global Elite Brand Index, a BTI Client Service 30 Award winner and recognized by prominent business and legal publications for its innovations in client service, including founding Nextlaw Labs and the Nextlaw Global Referral Network. Dentons' polycentric approach and world-class talent challenge the status quo to advance client interests in the communities in which we live and work. www.dentons.com© 2016 Dentons. Dentons is a global legal practice providing client services worldwide through its member firms and affiliates. This document is not designed to provide legal or other advice and you should not take, or refrain from taking, action based on its content. We are providing information to you on the basis you agree to keep it confidential. If you give us confidential information but do not instruct or retain us, we may act for another client on any matter to which that confidential information may be relevant.  Please see dentons.com for Legal Notices.
 Craig Dennis, Q.C.
 Partner, VancouverD: +1 604 648 6507E: [email protected]
 Owen James
 Partner, EdmontonD: +1 604 622 5154E: [email protected]
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 Risk mitigation andallocation strategies in contract drafting for terminal services agreements (TSAs)
 Leanne C. KrawchukPartner
 November 9, 2016Dentons AcademyVANCOUVER
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(3M Tonnes or > of Annual Through-Put)
 Tonnages:• 12 Terminals ranging from 3M Tonnes (Fibreco Terminal and Vancouver Wharves Terminal) to
 33M Tonnes (Westshore Terminals)
 Locations:• Vancouver, Port Moody, North Vancouver, Prince Rupert, Burrard Inlet, Roberts Bank/Delta
 Products:• Wood chips/pellets, mineral concentrates (copper/lead/zinc), sulphur, petroleum
 products/diesel/bio-diesel/crude oil/jet fuel, agricultural products (grain crops, canola oil), coal (metallurgical and thermal), petroleum coke, potash, fertilizers, steel, phosphate rock, pulp and paper and containers.
 • Accessible by rail (CP, CN or BNSF)• Onsite storage capacity range from 2M Tonnes (Westshore Terminals (to 2.5M Tonnes after
 Ridley Terminals’ expansion completed)) to a low end of 200,000 Tonnes (Prince Rupert Grain)
 May 1, 2023 23
 Overview of largest terminals in British Columbia
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1. Defining the Product, the Services and Service Rates/Escalation
 2. Liquidated Damages → Guaranteed Annual Minimums/Shortfall Payments
 3. Term and Renewal Options4. Force Majeure Clauses in Terminal Services Agreements
 and in Offtake Agreements5. Shipper Audit Rights/Access to Records of Terminal
 May 1, 2023 24
 Risk allocation and mitigation strategies for a shipper
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The Product• The definition of “Product” should be broad enough to cover all
 possible products and by-products the Shipper can reasonably foresee as requiring throughput or storage.
 • Tying the definition of the Product to a specific place(s) it has been mined or produced may be too restrictive; if it is tied to a location, include provisions for “Substitute Products”.
 • Avoid defining the Product with quality or other specifications → specifications should be a separate concept in the TSA• i.e.: if Product is to be below a certain size to flow through a dumper, include
 a separate provision for failure to meet specs (extra charges or refusal to unload)
 May 1, 2023 25
 Defining the product, the services and the service rates
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The Product (continued)• Ensure the TSA clearly identifies that the Shipper owns the Product
 and if the Product can undergo chemical or other inherent changes to its characteristics while in storage (such as increased volume due to moisture (“swell”)) clarify that the Shipper also retains ownership
 • Typically, an agreed-upon percentage of the volumes/tonnages of Product lost in handling will be permitted and Terminal will not liable for such loss (i.e.: “maximum shrink/reduction” clause)
 • Any residual product at end of TSA should be addressed → Shipper to remove at its cost or Terminal can sell but account back to Shipper
 May 1, 2023 26
 Defining the product, the services and the service rates
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The Services• The “Services” may be defined in the Terminal’s standard general
 conditions (GCs) to be attached as a Schedule → if so, ensure GCs are not inconsistent with the TSA
 • Include a paramountcy provision in the case of any conflict between TSA and GCs
 • Ensure GCs cannot be unilaterally amended by Terminal → any amendments to be mutually agreed between Shipper and Terminal
 • The “Entire Agreement” clause should reflect which documents make up the TSA
 • Review the form of Warehouse Receipt and Warehouse Warrant to ensure they do not include terms that are inconsistent with the GCs and TSA
 May 1, 2023 27
 Defining the product, the services and the service rates
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The Services (continued)• Delineate between “Services”, “Excluded Services” and “Additional
 Services”• TSA should include a minimum standard of care in the performance of
 Services and any Additional Services • i.e.: Section 13 of Warehouse Receipt Act, RSBC 1996, c 481.:
 “Liability for care of goods13  A warehouser is liable for loss of or injury to goods caused by the warehouser's failure to exercise the care and diligence in regard to them as a careful and vigilant owner of similar goods would exercise in the custody of them in similar circumstances.”
 May 1, 2023 28
 Defining the product, the services and the service rates
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The Services (continued)• Typically “Services” relate to:
 • Receiving and unloading Product from truck or unit trains• Discharging/devanning of cargo from sea containers/removing lashing and dunnage• Repackaging, freight forwarding, delivery• Placing and storing Product in warehouse, stockpiles, containers• Blending or rotating Product• Providing berths• Loading vessels, trucks, trains or sea containers• May include preparing documents for customs clearance and other import/export
 declarations
 • Shipper will not usually have an exclusive relationship with Terminal and Shipper should be free to use other Terminals (include a “non-exclusive” clause)
 May 1, 2023 29
 Defining the product, the services and the service rates
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Service Rates• Through-put rate (may include discounts or premiums for certain of the
 Products)• Storage rate (in some cases only for excess volumes/tonnages)• Annual reservation fee may also apply• Additional Services rates → if do not establish, then only “agreement to
 agree”• Rates often subject to escalation clause (CPI or other formula) during
 each year of term • Negotiate a guaranteed minimum volume of through-put for each year
 or quarter and, in exchange, Shipper typically agrees to “shortfall payments” if Shipper then fails to utilize capacity
 May 1, 2023 30
 Defining the product, the services and the service rates

Page 31
                        

• “Shortfall payments” → if Shipper fails to provide minimum annual or quarterly through-put of product, compensation to Terminal (expressed as $ per applicable metric, i.e.: $/Tonne)
 • If Shipper agrees to shortfall payments, ensure clause specifies that this is Terminal’s “sole and exclusive remedy”, that a shortfall is not a breach of TSA by Shipper, and that Shipper indemnity obligations do not apply to shortfall
 • Consider including a maximum cap on “shortfall payments” per year or for the entire TSA term
 • If, in a given year, Shipper has a shortfall in one quarter and provides excess tonnage in another quarter, consider an adjustment clause at contract year end
 May 1, 2023 31
 Liquidated damage clauses
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• In light of “guaranteed volume/through-put of Product” and “shortfall payment liquidated damage” clauses, consider appropriate term of TSA for Shipper • Longer term → price certainty over longer period (subject to escalation terms)• Shorter term → increased price uncertainty for renewal period(s)• Term and number of renewal periods → off-take agreements should support
 the term of TSA (hedge risk)• Avoid uncertainty as to which rates are subject to
 negotiation/arbitration if renewal option is exercised by Shipper• Only the through-put rate?• Avoid it applying to “Liquidated Damage Rate” or annual reservation fee
 • Ensure TSA is clear that once renewal notice is given by Shipper in accordance with TSA requirements, the TSA is renewed → only the rates are to be determined by parties/arbitration
 May 1, 2023 32
 Term and renewal options
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• Renewal clause should provide that the new rate (once determined) is retroactive to commencement of renewal term (without interest) and that during negotiations or pending arbitration over new renewal rate, rate for Services remains at rate being paid by Shipper in the last year of the initial term
 • Renewal clause should state that parties are to “act reasonably [and in good faith]” in negotiating the renewal rate • (NOTE: rate does not have to be reasonable, but parties must act
 reasonably)• In renewal clause, ensure no other terms of TSA can be renegotiated• Shipper must always pay close attention to renewal periods → diarize
 renewal dates and strictly follow renewal process in TSA (i.e.: Time for notice and exact notice requirements (i.e.: if by fax, then fax)
 May 1, 2023 33
 Term and renewal options (continued)
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• Bhasin v. Hrynew, [2014] 3 SCR 494, 2014 SCC 7.1• “duty of good faith performance” in contractual performance
 “[73] […] I would hold that there is a general duty of honesty in contractual performance. This means simply that parties must not lie or otherwise knowingly mislead each other about matters directly linked to the performance of the contract. This does not impose a duty of loyalty or of disclosure or require a party to forego advantages flowing from the contract; it is a simple requirement not to lie or mislead the other party about one’s contractual performance. […]”
 • Shipper cannot usually be in default to exercise a renewal clause• Include a carefully drafted dispute resolution clause that sets out
 arbitration process and realistic timelines for process
 May 1, 2023 34
 Term and renewal options (continued)
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• The concept of Force Majeure does not arise at common law – only exists by virtue of the contract language
 • Not equivalent to “frustration” at common law (frustration occurs when an event so significantly changes the nature of the contract from what was contemplated such that both parties are discharged from the whole of the contract)
 • The FM clause only excuses non-performance or a delay in performance during the period of the FM event → neither party is in breach of TSA as a result of an FM event
 • Language of FM clause• “any event beyond the reasonable control of a party”• Shipper and Terminal need to negotiate any other specific events that they
 agree neither party should bear the risk of
 May 1, 2023 35
 The Force Majeure clause
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• Common law principle of ejusdem generis (the “EG Principle”)(“of the same kind or class”) → when a general clause follows a list of specifics, the general word/clause will be interpreted to include only items of the same type as the specific
 • To avoid the EG Principle, draft a FM clause with “an event or cause beyond reasonable control of a party” BEFORE the list of specifics
 • As a Shipper, carefully consider what events relating to your ability to throughput product should be included in the FM clause
 May 1, 2023 36
 The Force Majeure clause (continued)
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• Examples of possible FM events• Delays or interruptions in [or lack of] in transportation or carriers• Breakdown or malfunction of plant, machinery, [mine, port, railroad]
 equipment, facilities• Strikes, lockouts• War, blockade, revolution, riots, civil commotion
 • Acts of God• Fire, flood, storm, high winds, earthquakes• Acts of government• Epidemics, quarantines• Impossibility of obtaining/delay in obtaining/shortage or lack of personnel,
 supplies, equipment, electricity, gas, water, power, fuel or other materials• Laws, rules or regulations
 • Inability to obtain or renew a permit or license• Lack of funds should NOT be an FM event
 May 1, 2023 37
 The Force Majeure clause (continued)
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• FM clause may also provide that the party relying on FM Clause cannot be negligent
 • FM clause may require mitigation by party claiming FM• Ensure that an FM event in TSA is also an FM event in offtake
 agreements (otherwise Shipper will be in breach of offtake agreement and demurrage charges to apply)
 • Length of FM event could give rise to termination of TSA by either party (e.g.: if FM event exists for 6 consecutive months)
 • Consideration should be given to whether the minimum annual quantity of through-put/shortfall payment should be reduced if FM event persists for a certain number of days or months as FM Clause only permits a delay in performance but does not amend any contractual provisions.
 May 1, 2023 38
 The Force Majeure clause (continued)
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• Terminal should be required to keep accurate accounts and records respecting all matters relating to performance under the TSA
 • Shipper should be provided a reasonable opportunity to access/audit Terminal records to ensure Terminal’s compliance with TSA
 • Issues to consider:• Grounds for audit• Procedure for initiating audit (e.g. notice requirements)• Time periods for audits• Who bears cost of audit• Ability to make copies/confidentiality concerns
 May 1, 2023 39
 Shipper audit rights/access to records of terminal
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Thank you
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 Dentons is the world's largest law firm, delivering quality and value to clients around the globe. Dentons is a leader on the Acritas Global Elite Brand Index, a BTI Client Service 30 Award winner and recognized by prominent business and legal publications for its innovations in client service, including founding Nextlaw Labs and the Nextlaw Global Referral Network. Dentons' polycentric approach and world-class talent challenge the status quo to advance client interests in the communities in which we live and work. www.dentons.com© 2016 Dentons. Dentons is a global legal practice providing client services worldwide through its member firms and affiliates. This document is not designed to provide legal or other advice and you should not take, or refrain from taking, action based on its content. We are providing information to you on the basis you agree to keep it confidential. If you give us confidential information but do not instruct or retain us, we may act for another client on any matter to which that confidential information may be relevant.  Please see dentons.com for Legal Notices.
 Leanne Krawchuk
 Partner, EdmontonD: +1 780 423 7198E: [email protected]
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 Associate, EdmontonD: +1 780 423 7333E: [email protected]
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