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l. ,
 •
 JUDGE AMY CORRIGALL JONES
 Case No. 2011 084500
 DEFENDANTS GLENN AND ANNHOLDEN'S OPPOSITION TOSUMMARY JUDGMENT
 I r'-' " lIr·F"'··-·\~1 'D,,"·.,l..~. hi. : 'v ,,''''-'IN THE COURT OF COMMON PLEAS
 SUMMIT COUNTY, OHIO
 v.
 GLENN E. HOLDEN, et aI.,Defendants.
 ZGI3J:.:!-I, Pi; 3:05DEUTSCHE BANK NATIONAL TRUST )COMPA~,¥:A$;'>tI!QSTjt't FOR )
 ~~~~~g~~~~~~g~~:~~:~ATES, jSERIES 2005-4, C/O CHASE MANHATTAN)MORTGAGE COMPANY )
 Plaintiff, ))))))
 NOW COMES Defendants Glenn and Ann Holden, by and through counsel, and
 oppose Plaintiffs motion for summary judgment on the grounds that the Plaintiff did not have
 standing to invoke the jurisdiction of the common pleas court under the Supreme Court of Ohio's
 recent decision in Fed. Home Loan Mtge. Corp. v. Schwartzwald, Slip Opinion No. 2012-0hio-
 5017 because the note attached to the complaint as Exhibit A was payable to Novastar Mortgage,
 Inc. See Complaint, Exhibit A.
 In Schwartzwald the Supreme Court of Ohio held that "It is fundamental that a party
 commencing litigation must have standing to sue in order to present a justiciable controversy and
 invoke the jurisdiction of the common pleas court. Civ.R. 17(A) does not change this principle,
 and a lack of standing at the outset oflitigation cannot be cured by receipt of an assignment of
 the claim or by substitution of the real party in interest. Fed. Home Loan Mtge. Corp. v.
 Schwartzwald, Slip Opinion No. 2012-0hio-5017, ~ 41.
 The note attached to the complaint demonstrates that the Plaintiff did not have standing to
 file a complaint against Defendants Glenn and Ann Holden. The note is payable to Novastar
 Mortgage, Inc. and does not contain any indorsement. See Complaint, Exhibit A. The Plaintiff in
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,
 this case is Deutsche Bank National Trust Company, as Trustee for Soundview Home Loan Trust
 2005-4, Asset-Backed Certificates, Series 2005-4. Plaintiff is attempting to foreclose on behalf
 of a trust that does have a legal right to enforce Defendants Glenn and Ann Holden's note and
 mortgage.
 The Supreme Court of Ohio held that invoking the jurisdiction of the court "depends on
 the state of things at the time of the action brought... demonstration that the original allegations
 were false will defeat jurisdiction." Fed. Home Loan Mtge. Corp. v. Schwartzwald, Slip Opinion
 No. 2012-0hio-5017, ~ 25. Plaintiff alleged that is was entitled to enforce the note, but a person
 must have possession of the note in order to be entitled to enforce. The note attached to the
 complaint was not indorsed so the the extent that Plaintiff claims a different note is accurate that
 is a judicial admission that Plaintiff was not in possession of the note and not entitled to enforce
 the note at the time the complaint was filed. Plaintiffs allegations were false.
 "The lack of standing at the commencement of a foreclosure action requires dismissal of
 the complaint." Schwartzwald, 20 l2-0hio-50 17, ~ 40. Plaintiff is not entitled to judgment as a
 matter of law and Plaintiffs motion for summary judgment must be denied.
 The exhibits attached to the Complaint are deficient under Ohio law and fail to provide
 Plaintiff Deutsche Bank National Trust Company, as Trustee for Soundview Home Loan Trust
 2005-4, Asset-Backed Certificates, Series 2005-4 (hereinafter "Deutsche Bank as Trustee") with
 standing to foreclose. Glenn Holden's promissory is payable to Novastar Mortgage, Inc and there
 is no indorsement on the note. See Complaint, Exhibit A. Plaintiff never filed an amended
 complaint. Plaintiff is not entitled to summary judgment on Plaintiffs claim for foreclosure and
 on the Holdens' counterclaims because the note attached to the complaint did not transfer an
 interest to the Plaintiff. The more Plaintiff protests that the note attached to the complaint was
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not accurate, the more Plaintiff demonstrates its liability for the Defendants' counterclaims for
 violations of the Fair Debt Collection Practices Act, Invasion of Privacy, Ohio Consumer Sales
 Practices Act, and Fraud.
 LEGAL STANDARD UNDER CIVIL RULE 56
 "Summary judgment shall be rendered forthwith if the pleadings, depositions, answers to
 interrogatories, written admissions, affidavits, transcripts of evidence, and written stipulations of
 fact, if any, timely filed in the action, show that there is no genuine issue as to any material fact
 and that the moving party is entitled to judgment as a matter of law." Civ. R. 56(C).
 "[T]he moving party bears the initial responsibility of informing the trial court of the
 basis for the motion, and identifying those portions ofthe record which demonstrate the absence
 ofa genuine issue offact on a material element ofthe nonmoving party's claim." (Emphasis in
 original.) Dresher v. Burt (1996), 75 Ohio SUd 280, 296, 662 N.E.2d 264.
 PLAINTIFF DEUTSCHE BANK AS TRUSTEE IS NOT ENTITLED TOJUDGMENT AS A MATTER OF LAW BECAUSE THE NOTE WAS
 NEVER PROPERLY NEGOTIATED TO PLAINTIFF
 The original lender was Novastar Mortgage, Inc. See Complaint, Exhibit A. There is no
 indorsement on the note attached to the complaint. Plaintiff, demonstrated by its own pleadings,
 was not the holder of Glenn and Ann Holden's note and has never been the holder of the note.
 The Supreme Court of Ohio held that invoking the jurisdiction of the court "depends on
 the state of things at the time of the action brought. .. demonstration that the original allegations
 were false will defeat jurisdiction." Fed Home Loan Mtge. Corp. v. Schwartzwald, Slip Opinion
 No. 20l2-0hio-50l7, ~ 25.
 In addition, due to the failure of the Plaintiff and the alleged predecessor owners of the
 note to strictly comply with the Pooling and Servicing Agreement that governs the trust, any
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alleged transfer of the Holdens' note and mortgage into the trust failed by operation oflaw. The
 Plaintiff is prevented from holding the note by operation of its own Pooling and Servicing
 Agreement. The closing date for the trust was December 21,2005. The Pooling and Servicing
 Agreement for the trust can be located at:
 http://www.sec.gov/Archives/edgar/data/I347120/00008823 n06000078/d395885_ex-l-Lhtm
 A court may take judicial notice at any stage in the proceedings. Evid. R. 201(F). Judicial
 notice of adjudicative facts is appropriate when the fact is not subject to reasonable dispute and
 "capable of accurate and ready determination by resort to sources whose accuracy cannot
 reasonably be questioned." Evid. R. 201(B)(2). Postings on government websites are inherently
 authentic. Sannes v. Jeff Wyler Chevrolet, Inc., 1999 WL 33313134 (S.D. Ohio Mar. 31, 1999).
 "A court shall take judicial notice if requested by a party and supplied with the necessary
 information." Evid. R. 20 I(d).
 The assignment of mortgage was executed on September 17, 2010, almost five years too
 late. Plaintiff is not entitled to enforce the mortgage. and Plaintiff does not hold the note because
 it is payable to another entity.
 A plaintiff that lacks standing when the complaint was filed cannot fix the problem with
 an affidavit. Deutsch Bank Natl. Trust Co. v. Triplett, 2011-0hio-478, -,r -,r 16-17 (An affidavit
 submitted by a foreclosure plaintiff is insufficient to provide standing). At the time this
 complaint was filed, the note attached as exhibit A was payable to Novastar Mortgage, Inc. It is
 impossible for Plaintiff to foreclose on Defendants Glenn and Ann Holden based on the
 complaint filed in this case.
 The note indorsed in blank as an exhibit to the Affidavit of Megan 1. Theodoro directly
 contradicts the note attached the complaint in this case and the note attached as an exhibit to
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the motion for relieffrom stay filed in the Holdens' bankruptcy case. A copy of the motion
 for relief from stay filed in the Holdens' bankruptcy case is attached as Defendant's Exhibit
 1.The note was certified as a true copy. That note is the same as the note attached to the 20 II
 complaint. Since the trust that Plaintiff Deutsche Bank filed this foreclosure closed on December
 21,2005 Glenn Holden's note had to be indorsed in 2005 in order to have been negotiated to the
 trust. The note filed in the motion for relieffrom stay on September 29,2010 demonstrates that
 Glenn Holden's note was not indorsed in 2010 and so his note never became part of the trust res.
 "One of the cardinal elements of a valid express trust is a trust res. In re Estate of
 Ternansky (App. 1957),76 Ohio Law Abs. 203 [4 0.0.2d 329]. The trustee is under a duty to
 preserve and protect the corpus ofthe trust. In re Estate ofFiorelli (App. 1956),74 Ohio Law
 Abs. 38; Bd. ofEdn. v. Unknown Heirs ofAughinbaugh (1955), 99 Ohio App. 463, 471 [590.0.
 267]. However, a primary requirement is that the trustee must first be vested with title to the trust
 res. The Supreme Court stated in First Natl. Bank ofCincinnati v. Tenney (1956), 165 Ohio St.
 513,518 [600.0.481], that "* * * [i]n order for a trust to be a trust, the legal title ofthe res
 must immediately pass to the trustee * * *." (Emphasis added.) In creating the trust, there must
 be a declaration of trust, accompanied with an intention to create a trust, followed by an actual
 conveyance or transfer of property. Cleveland Trust Co. v. White (1938), 134 Ohio St. 1 [I I
 0.0. 377]; Ulmer v. Fulton (1935), 129 Ohio St. 323, 339-340 [20.0. 326]." First Nat'! Bank v.
 Gregory, 13 Ohio App. 3d 161,163 (Ohio Ct. App., Preble County 1983).
 In the Holdens' case their note and mortgage did not immediately pass to the Trustee
 because the note fails to contain the proper indorsements required by the Pooling and Servicing
 Agreement and the assignment of mortgage was executed nearly 5 years after the closing date.
 On November 16,2010 the United States Congress published a report that analyzed the
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legal consequences of failing to comply with the Pooling and Servicing Agreements of the trusts.
 "In order to convey good title into the trust and provide the trust with both good title to
 the collateral and the income from the mortgages, each transfer in this process required particular
 steps. Most PSAs are governed by New York law and create trusts governed by New York law.
 New York trust law requires strict compliance with the trust documents; any transaction by the
 trust that is in contravention of the trust documents is void, meaning the transaction cannot
 actually take place as a matter of law. Therefore, if the transfer for the notes and mortgages did
 not comply with the PSA, the transfer would be void, and the assets would not have been
 transferred to the trust. Moreover, in many cases the assets could not now be transferred to the
 trust. PSAs generally require that loans transferred to the trust not be in default, which would
 prevent the transfer of any non-performing loans to the trust now. Furthermore, PSAs frequently
 have timeliness requirements regarding the transfer in order to ensure that the trusts qualify for
 favored tax treatment." Congressional Oversight Panel, Examining the Consequences 0/
 Mortgage Irregularities/or Financial Stability and Foreclosure Mitigation, November 16, 2010
 page 19.
 When the Pooling and Servicing Agreement is violated as it was here, the note and
 mortgage was never legally transferred into the trust. Such being the case, then the trustee lacks
 standing to file for foreclosure because the note and mortgage was never transferred to the trust.
 When Defendants Glenn and Ann Holden filed a motion to dismiss the complaint the
 Plaintiff was put on notice that the note attached to the complaint was payable to Novastar
 Mortgage, Inc. Plaintiff never attempted to file an amended complaint with a different note to try
 to correct this alleged inaccuracy. At a minimum a material issue of fact exists for trial as to
 whether Plaintiffs claim that the note is really indorsed in blank is believable.
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Furthermore, the Supreme Court of Ohio held that invoking the jurisdiction of the court
 "depends on the state of things at the time of the action brought... demonstration that the original
 allegations were false will defeat jurisdiction." Fed. Home Loan Mtge. Corp. v. Schwartzwald,
 Slip Opinion No. 20l2-0hio-5017, -,r 25. According to Plaintiff, the note attached to the
 complaint is false. See Deposition ofFrank Dean. Thus, there was no standing when the
 complaint was filed.
 Plaintiff s attempt to substitute a different note not only runs afoul of Schwartzwald but is
 of doubtful veracity because the note produced at the deposition came from Chase's records and
 not the records of Wells Fargo Bank, N.A. the custodian of the trust. If Deutsche Bank obtained
 the note as purchase according to the Pooling and Servicing Agreement (See paragraph 7 of the
 Affidavit of Megan L. Theodoro) then the entity that would have possession of Glenn Holdens'
 ORlGINAL note would be Wells Fargo, custodian for the trust, and not Chase Bank. A material
 issue of fact exists for trial as to whether a jury would believe Chase's claim to have possession
 of the Holden's original note when Chase is not the custodian for the trust.
 On November 1,2012 Defendant's counsel had the opportunity to depose Plaintiffs
 corporate representative Frank A. Dean, Jr at the office of Plaintiffs counsel and it was evident
 that the Holdens' note and mortgage were never transferred to the trust because there were no
 documents from the Depositor of the trust in the Holden's file.
 Q. I'm going to show you the title page for this trust.MS. DOBERDRUK: And we've stipulated this is the accurate pooling and
 servicing agreement for the trust?MR. FRESHWATER: Let me just make sure that I didn't print out the wrong copy for
 me of that. Yes. It appears to be such.BY MS. DOBERDRUK:
 Q. Okay. Can you look at the title page and tell me who the depositor of the trust is?A. Financial Asset Securities Corp.Q. And have you seen that name on any documents that you've reviewed for thedeposition in regards to Glenn and Ann Holden's note and mortgage?

Page 8
                        

A. Beyond this document, I'm going to say no.Q. And you've never spoken to anybody there?A. Correct.
 Deposition ofFrank Dean, pages 25-26. A copy of the Deposition of Frank Dean is
 attached as Defendant's Exhibit 1.
 The closing date of the trust was December 21, 2005 but the assignment of mortgage was
 executed on September 17,2010. Deposition ofFrank A. Dean pages 27-28. Not only was the
 assignment of mortgage executed after the closing date of this trust, but under Section 2.01 of the
 Pooling and Servicing Agreement for the trust it is only the Depositor who has the authority to
 transfer notes and mortgages to the trust.
 Q. I'm going to show you Section 2.01 of the pooling and servicing agreement.MR. FRESHWATER: And, Grace, you're referring to Article 11 -MS. DOBERDRUK: Yes.MR. FRESHWATER: -- which we have identified as page 79 of 1356.BY MS. DOBERDRUK:
 Q. And if you can just tell me, what's the title for Article 11?A. "Conveyance of mortgage loans, original issuance of certificates."Q. Could you read the first paragraph in Section 2.01?A. "The depositor concurrently with the execution and delivery hereof does herebytransfer, assign, set over and otherwise convey in trust to the trustee without recourse forthe benefit of the certificate holders, all of the right, title and interest of the depositor,including any security interest therein for the" --
 MS. DOBERDRUK: We can stop there unless Richard has an objection.MR. FRESHWATER: No, no. That's fine.BY MS. DOBERDRUK:
 Q. Okay. I want to show you thetitle page again. Could you tell me who thedepositor of the trust is?A. Financial Asset Securities Corp.Q. And I'll have you look at your copy of the complaint, Exhibit A to the complaint.A. Uh-huh.Q. Do you see -- I'll let you get it over because we're going to go to Exhibit A.A. You want me in the note or the mortgage?Q. At the note.A. Okay. I'm there.Q. Do you see any endorsement from Financial Asset Securities Corporation?A. No.Q. Do you see any endorsement to Financial Asset Securities Corporation?A. No.
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Q. All right. Let me see that for one more minute. Thank you. All right. Could you readto me Section I?A. So we're back to Exhibit B, page 79 of 1356, Subparagraph I."The original mortgage note endorsed either, A, in blank or, B, in the following form, payto the order of Deutsche Bank National Trust Company as trustee without recourse, orwith respect to any lost mortgage note" -- do you want me to continue?Q. No, you don't have to.A. Okay.
 Deposition ofFrank Dean, pages 30-32.
 The note attached to the complaint was payable to Novastar Mortgage, Inc. and did not
 have any indorsement. At the deposition Plaintiff produced what Plaintiff claimed was the
 original note and it had an indorsement in blank, and this indorsement appeared to be rubber
 stamped n rather than an original signature in ink. In addition, there was no indorsement on the
 note from the Depositor of the trust, and no indorsement to the Depositor of the trust. The note
 produced by the Plaintiff at deposition also came from Chase's records when the entity that
 would possess the Holden's original note (if this note was actually part of the trust) would be the
 custodian of records for the trust - Wells Fargo Bank, N.A.
 Q. I'm going to show you what's been produced as the original -- as the note in thecollateral file. Can you tell me if that note has an endorsement on it?A. Yes.Q. Okay. And who was the signer of that endorsement?A. Steve Haslam, H-A-S-L-A-M, Sr., vice president.Q. And does it look like that's signed by him in pen, or does it look like it's beenstamped on there?A. I cannot tell.Q. Is it fair to say that it doesn't look like an original signature by Steve Haslam? And l'l1just point to this mark here. Would you say it looks more like it's a copy as opposed topen, if you compare that to what looks like fresh ink?
 MR. FRESHWATER: On Mr. Holden's signature?THE WITNESS: State your question one more time. I want to make sure I answer it accurately.BY MS. DOBERDRUK:
 Q. I want to know if this - Steve Haslam's signature looks like it was a stamp as opposedto signed by him in person in pen.A. I'm going to indicate that 1 cannot make that distinction.Q. Would you admit it's possible that it was a stamp as opposed to an original signature?A. Yes.
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Q. And would you agree that that endorsement on this note in the collateral file does notappear on the note attached to the complaint?A. Yes.Q. Do you have any explanation for why the complaint would be filed with a note thatdidn't contain this endorsement?
 MR. FRESHWATER: Objection. Calls for speculation. You can answer if you know.THE WITNESS: Yes.BY MS. DOBERDRUK:
 Q. Did you bring this document - this file with you when you came today?A. No.Q. Do you know -- have you ever viewed this manila file before coming here today?A. No.Q. If you've never viewed this file here before, how do you know that the piece ofpaper you're holding in your hand is the official note?A. For a couple reasons. First, it contains the borrower, Glenn E. Holden'soriginal signature. Secondly, the manila file indicates that it was sent to our attorney fromour Monroe, Louisiana custodial facility.Q. When you say it was sent from the Monroe, Louisiana custodial facility, whosefacility are you talking about?A. JPMorgan Chase.Q. All right. Have you ever heard in securitized mortgages that when the notes aresold to the trust, that there's a custodian for the trust?A. Yes, I've heard that.Q. And the custodian maintains records for the trust?A. I'll assume that that's correct. I, again, don't know much detail about ...Q. Is Chase the custodian of records for the Soundview Home Loan Trust 2005-4?
 MR. FRESHWATER: Objection.THE WITNESS: Yeah, I don't know.BY MS. DOBERDRUK:
 Q. If we go back to Exhibit B, the pooling and servicing agreement, I'm going toshow you the definition section of the pooling and servicing agreement. Could youidentify who the custodian of the trust is?A. Wells Fargo Bank, NA.Q. SO if Wells Fargo Bank, NA, is the custodian of the trust, isn't it fair to saythat Wells Fargo would have a copy of Glenn Holden's original note if this note waspart of the trust?A. I don't know.Q. And I asked you previously if you had ever spoken to anybody at Wells Fargo aboutGlenn Holden's note. And have you ever talked to anybody at Wells Fargo?A.No.Q. SO in preparing for the deposition, was your review of the records a review ofChase's records?A. Oh, I'm sorry. Was that a question?Q. Yes.A. I apologize.Q. That's all right. Did you review any records other than Chase's records?
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A. No.
 Deposition ofFrank Dean, pages 34-39.
 In a North Carolina case where a stamped indorsement was on the note instead of an
 original signature the Court held that the stamped indorsement failed to establish holder status.
 A copy of In re Bass (N.c. App., 2011) is attached as Defendant's Exhibit 2. When affirming the
 dismissal of summary judgment the Court reasoned:
 "The omission of a handwritten signature with respect to the challenged stamp iscompetent evidence from which the trial court could conclude that this particular stampwas not executed by an authorized individual and is therefore facially invalidindorsement. Thus, even if Respondent had failed to object to the stamp, which it did not,the burden properly remained upon Petitioner to prove its validity. We further note itwould be illogical to place this particular burden upon Respondent, as Petitioner is inpossession of the Note and is in the best position to prove or disprove the authenticity ofthe signatures included thereon. See Bank of Statesville v. Blackwelder Furniture Co., IIN.C. App. 530, 532, 181 S.E.2d 785, 786 (1971) (holding that the burden of establishingthe authority behind an indorsement was properly placed on the bank because "as apurchaser of the instrument, [the bank] was in the best position to inform itself as to theauthority of the seller-indorser"). Because we cannot presume the authenticity of thisstamp as a signature, and because Petitioner offered no evidence establishing itsauthenticity other than the Note itself, the stamp is a valid signature only if it is selfauthenticating. However, as our Supreme Court has explained:
 It is well settled by the decisions of this Court, as well as of other courts, and byapproved text-writers, that words written on the back of a negotiable instrument,purporting to be an indorsement by which the instrument was negotiated, do not provethemselves. The mere introduction of a note, payable to order, with words written on theback thereof, purporting to be an indorsement by the payee, does not prove or tend toprove their genuineness.Whitman, Inc. v. York, 192 N.C. 87,133 S.E. 427, 430 (1926) (citations omitted). In thecase sub judice, Petitioner has offered only a bare assertion that the challenged stamp is afacially valid indorsement. Absent an allonge, testimony, or other evidence indicatingthat the stamp is an authorized signature, it would be imprudent for this Court to acceptPetitioner's position. We hold that the facial invalidity of this stamp is competentevidence from which the trial court could conclude the stamp is "unsigned" and fails toestablish Page 25 negotiation from Mortgage Lenders to Emax. Consequently, Petitionerhas failed to establish it is the holder of the Note, and the trial court did not err indismissing Petitioner's summary foreclosure proceedings against Respondent. For theforegoing reasons, the trial court's order is Affirmed."
 In re Bass (N.C. App., 2011), pages 24-25.
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Furthermore, the note indorsed in blank: by the rubber stamp directly contradicts the note
 attached the complaint in this case and the note attached as an exhibit to the motion for relief
 from stay filed in the Holdens' bankruptcy case. Plaintiff is not entitled to judgment as a matter
 of law because a genuine issue of trial exists regarding the accurate appearance of Glenn
 Holden's note. The stamped indorsement is not something fully understandable by viewing a
 copy of the note. The original must be produced for a jury to draw their own conclusions.
 PLAINTIFF IS NOT ENTITLED TO JUDGMENT AS MATTER OF LAW
 BECAUSE A GENUINE ISSUE FACT EXISTS FOR TRIAL AS TO WHETHER THE
 MORTGAGE WAS PROPERLY NOTARIZED OR ASSIGNED TO PLAINTIFF
 The Borrower of the mortgage is listed as "GLENN E. HOLDEN AND ANN M,
 HOLDEN, HUSBAND AND WIFE". See Complaint, Exhibit B. However, this mortgage was
 not properly notarized because the acknowledgment clause is typed in for the Holdens' names. If
 the acknowledgement was properly witnessed and executed by the notary then the Holdens'
 names would be handwritten. A material issue of fact remains for trial as to whether there was a
 blank: acknowledgment clause, which was later typed in by someone else. The acknowledgment
 clause and notary signature do not appear on the same pages as Glenn and Ann Holden's
 signatures so the acknowledgement clause would be easy to fabricate. The fact that the date "9-1
 05" is handwritten and that someone wrote "H& W" in handwriting make it all the more odd that
 Glenn and Ann Holden's names are typed. If the mortgage was not properly acknowledged then
 it was defective and not entitled to recordation.
 The assignment of mortgage is defective because a material issue of fact exists as to
 whether the Wanda Chapman who executed the assignment of mortgage as a corporate officer of
 MERS is actually an employee of Chase Bank. See Deposition ofAnn Holden. The assignment
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of mortgage was executed after the closing date of the trust, contradicts documents filed in the
 Holdens' bankruptcy case and appears to have been executed without authority. More disturbing
 is the fact that the assignment may not have even been signed by Wanda Chapman, but was
 instead stamped with her signature. See Deposition ofFrank Dean, pages 40-45. One ofthe
 problems with viewing copies of documents is that one cannot observe the difference between
 genuine ink and stamped signatures, nor different color ink. A material issue of fact remains for
 trial as to whether Wanda Chapman was authorized and whether she actually executed the
 assignment of the Holdens' mortgage.
 Would you agree that the printedWanda Chapman looks like it was written in pen?A. Yes.Q. And would you look at the bottom where Manley Deas' address is crossed out?A. Yes.Q. Does that also look like it was written in the same pen?A. Your question wasn't very clear.Q. The same type of black ink.A. Yes. They appear to be both black ink.Q. Can you think of any reason why Wanda Chapman would cross out Manley Deas'address if --MR. FRESHWATER: Objection.There's no evidence that Wanda Chapman is the one who crossed it out.MS. DOBERDRUK: [ agree that I don't believe Wanda Chapman crossed it out.BY MS. DOBERDRUK:Q.Would you agree that the black ink in the printed Wanda Chapman appears differentthan the Wanda Chapman signature which does not appear to be in black ink to me?A. I think we're splitting hairs.They both are black, but one appears to be adifferent type of black pen or black ink.
 Deposition ofFrank Dean, pages 40-41.
 There is no logical reason why Wanda Chapman would sign her name in one color pen
 and then use a different color black ink to print her name underneath her signature. The Wanda
 Chapman signature appears to be a stamped signature, although not as obvious as the stamped
 indorsement on the note, but a stamp nonetheless and this is grounds for denying Plaintiffs
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motion for summary judgment and allowing ajury to view the assignment of mortgage and draw
 their own conclusions about whether Wanda Chapman's signature was stamped on and to
 wonder about why someone crossed out the address for Manley Deas Kochalski LLC, the law
 firm that filed the foreclosure complaint against Glenn and Ann Holden.
 PLAINTIFF FAILED TO COMPLY WITH A CONDITION PRECEDENT TO
 FORECLOSURE BECAUSE PLAINTIFF'S NOTICE OF ACCELERATION DOES NOT
 STRICTLY COMPLY WITH THE LANGUAGE REQUIRED BY PARAGRAPH 22 OF
 THE MORTGAGE
 A notice of acceleration is a condition precedent to foreclosure under the terms of the
 Mortgage. (See Complaint, Exhibit B). Paragraph 22 of the Holdens' mortgage states that
 "Lender shall give notice to Borrower prior to acceleration....The notice shall specify: (a) the
 default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
 the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure
 the default on or before the date specified in the notice may result in acceleration of the sums
 secured by this Security Instrument, foreclosure by judicial proceeding and sale of the Property."
 See Complaint, Exhibit B. "The notice shall further inform Borrower of the right to reinstate after
 acceleration and the right to assert in the foreclosure proceeding the non-existence of a default or
 any other defense of Borrower to acceleration and foreclosure. If the default is not cured on or
 before the date specified in the notice, Lender at its option may require immediate payment in
 full of all sums secured by this Security Instrument without further demand and may foreclose
 this Security Instrument by judicial proceeding." See Complaint, Exhibit B, paragraph 22.
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In CitiMortgage, Inc. v. Elia, 2011-0hio-2499 the Ninth District Court of Appeals
 reversed summary judgment when it was not shown that the foreclosing Plaintiff complied with
 the Notice of Default provision in the mortgage:
 "The Elias also argue that CitiMortgage was not entitled to summary judgmentbecause it failed to show that it complied with paragraph 22 of their mortgage.Paragraph 22 ofthe mortgage requires that the Elias be given a notice of default
 "prior to acceleration," a period of at least thirty days within which to cure thedefault, and a warning that a failure to do so may result in an acceleration.Paragraph 15 of the mortgage provides that all notices given under the mortgagemust be written and "[a]ny notice to Borrower in connection with this Security
 Instrument shall be deemed to have been given to Borrower when mailed by firstclass mail or when actually delivered to Borrower's notice address if sent by othermeans." This Court has recognized that "[wjhere prior notice of default and/oracceleration is required by a provision in a note or mortgage instrument, the provisionof notice is a condition precedent[.]" LaSalle Bank, NA. v. Kelly, 9th Dist. No.
 09CA0067-M, 201O-0hio-2668, at 'i[13, quoting First Financial Bank v. Doellman,12th Dist. No. CA2006-02-029, 2007-0hio-222, 'i[20.
 The Elias rely upon LaSalle Bank, NA. v. Kelly in support of their argument thatCitiMortgage was not entitled to summary judgment. In Kelly, this Court held that thebank at issue "made no attempt to establish that it complied with paragraph 22 [of thedebtors' mortgage,]" which required prior notice of default and acceleration. Kelly at 'i[14.There, the bank's affidavit did not indicate that the debtor was sent written notice prior toacceleration, and the bank did not respond with any additional evidence when the debtorschallenged the notice deficiency in their memorandum in opposition. Id. at 'i[10-14. Weagree with the Elias that Kelly is applicable here."
 CitiMortgage, Inc. v. Elia, 201l-0hio-2499, 'i[13-14.
 The Seventh District Court of Appeals recently reversed the trial court's grant of
 summary judgment to the bank when the bank failed to prove that it sent a notice of default and
 acceleration by first class mail as required by the mortgage. See Bank ofNew York Mellon v.
 Roarty, 2012-0hio-1471. In reaching their decision the Seventh District Court of Appeals relied
 on the case Nat!' City Mtge. Co. v. Richards, 182 Ohio App.3d 534, 2009-0hio-2556, 'i[16.
 In National City Mtge Co v. Richards the language in an acceleration provision in a note
 and mortgage resulted in the Court holding, "Thus, before the note holder may accelerate the
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debt, it must provide the debtor with written notice of default and its intent to accelerate, and it
 must give the debtor at least 30 days to pay the overdue amount." Nat!' City Mtge. Co. v.
 Richards, 182 Ohio App.3d 534, 2009-0hio-2556, ~ 16.
 The terms of the mortgage required that a Notice of Default be mailed to Glenn and Ann
 Holden with a time to cure prior to a foreclosure complaint being filed.
 In National City Mtge Co v. Richards an affidavit stated the notice of acceleration was
 mailed, but it was mailed by certified mail when the note required it to be mailed by First Class
 mail. The Tenth District Court of Appeals held "we conclude, as a matter of law, that National
 City failed to give Richards the contractually required notice of default and an opportunity to
 cure her default before accelerating the balance due on the note and initiating proceedings to
 foreclose on the mortgage. Therefore, we sustain Richards's first assignment of error." Nat!. City
 Mtge. Co. v. Richards, 182 Ohio App.3d 534, 2009-0hio-2556, ~ 30.
 In the present case, it was necessary to send to the Holdens the required Notice of Default
 as a condition precedent to filing for foreclosure. Natl. City Mtge. Co. v. Richards, 182 Ohio
 App.3d 534, 2009-0hio-2556; US. Bank, NA. v. Detweiler, 191 Ohio App.3d 464, 2010-0hio
 6408, ~38-50 (reversed summary judgment because all conditions precedent to foreclosure were
 not complied with). Plaintiff did not show that it complied with the condition precedent prior to
 filing for foreclosure.
 "It has been held that a term in a mortgage such as one requiring prior notice of a default
 or acceleration to the mortgagor is not an affirmative defense but rather a condition precedent."
 US. Bank, NA. v. Detweiler, 191 Ohio App.3d 464, 2010-Ohio-6408, ~52 citing LaSalle Bank v.
 Kelly, Medina App. No. 09CA0067-M, 2010-Ohio-2668, ~ 13, citing First Fin. Bank v.
 Doellman, Butler App. No. CA2006-02-029, 2007-0hio-222, ~ 20.
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Plaintiff has not established that it complied with the condition precedent to foreclosure. There is
 no way to comply now. Although the Affidavit of Megan 1. Theodoro includes an exhibit of an
 Acceleration Warning, this letter addressed to Glenn Holden does NOT contain the language
 required by paragraph 22 of the Holdens' mortgage.
 The acceleration notice does not strictly comply with paragraph 22 and is also
 misleading. Paragraph 22 of the Holdens' mortgage states that the notice should specify "(c) a
 date, not less than 30 days from the date the notice is given to Borrower, by which the default
 must be cured". Complaint, Exhibit B. However, the notice sent to Glenn Holden does not
 contain "a date" b y the default must be cured. By suggesting 32 days instead of an actual
 calendar date the notice does not strictly comply with what is required to accelerate the mortgage
 and foreclose. Furthermore, the notice is misleading because Plaintiff was required to notify the
 Holdens that they had "the right to assert in the foreclosure proceeding the non-existence of a
 default or any other defense of Borrower to acceleration and foreclosure." Complaint, Exhibit B,
 paragraph 22. The notice attached to the Affidavit of Megan 1. Theodoro does not advise Glenn
 Holden that he has the right to assert in the foreclosure proceeding the non-existence of a
 default or any other defense of Borrower to acceleration and foreclosure. The notice sent by
 Chase Bank states "you have the right to bring a court action to assert the nonexistence of a
 default, or any other defense to acceleration, foreclosure, and sale." Notice, paragraph 5. The
 language in the notice fails to comply with the language required under paragraph 22 of the
 Holdens' mortgage because the notice implies that the Holdens would have to bring a separate
 court action to raise their defenses. The notice fails to sufficiently advise the Holdens of their
 legal rights so a condition precedent to foreclosure was not satisfied and Plaintiffs motion for
 summary judgment must be denied.
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THE AFFIDAVIT FILED IN SUPPORT OF PLAINTIFF'S MOTION FOR
 SUMMARY JUDGMENT WAS NOT MADE UPON PERSONAL KNOWLEDGE
 The affidavit of Megan L. Theodoro does not appear to have been made upon personal
 knowledge. In Bank a/New York Mellon Trust Co. Natl. v. Mihalca, 2012-0hio-567, ~16-18 the
 9th Distri'ct Court of Appeals stated:
 "Pursuant to Civ.R. 56(E), affidavits submitted in support of, or in opposition to, amotion for summary judgment must be "made on personal knowledge[.]" "Unless controvertedby other evidence, a specific averment that an affidavit pertaining to business is made uponpersonalknowledge of the affiant satisfies th[is] Civ.R. 56(E) requirement[.]" Bank One, N.A. v.Swartz, 9th Dist. No. 03CA008308, 2004-0hio-1986, ~ 14, citing State, ex rei. Corrigan v.Seminatore, 66 Ohio St.2d 459 (1981). However, "[ilf particular averments contained in anaffidavit suggest it is unlikely that the affiant has personal knowledge of those facts, then * * *something more than a conclusory averment that the affiant has knowledge of the facts would berequired." Bank One at ~14, quoting Merchants Natl. Bank v. Leslie, 2d Dist. No. 2072 (Jan. 21,1994).
 The Fifth District reviewed an affidavit produced to support summary judgmentthat is similar to the affidavit at issue here. Wachovia Bank a/Delaware, N.A. v. Jackson, 5thDist. No. 201O-CA-00291, 2011-0hio-3202.ln that case, Wachovia submitted an affidavit"signed by Noriko Colston, who identified herself as an assistant secretary of Barclay's CapitalReal Estate, Inc., dba HomEq Servicing, as attorney in fact for Wachovia Bank of Delaware."Id. at ~ 24. On the issue of personal knowledge, the Fifth District noted that, although the affiantstated that "she hard] personal knowledge of all the facts contained in her affidavit,[ ]she merelyallege[d] she [wa]s an assistant secretary of Barclay's, without elaborating on how her positionwith the company relate[d] to or ma[d]e[ ]her familiar with the appellant's account records." Id.at ~28. Similarly, here, Nelson identified herself as an assistant secretary of Barclay's, asattorney in fact for Bank ofNew York. Although she stated that her "affidavit was given frompersonal knowledge gained in the ordinary course of business," she failed to state how herposition at Barclay's made her familiar with the Mihalcas' account records. See id. This failureto expound upon the nature of Barclay's relationship to account-holder records of Bank of NewYork and the broad averment that the Bank was "the holder" of the note, suggests it is unlikelythat the she had personal knowledge of the Bank's current possession of the note.
 We conclude that the affidavit here was insufficient to overcome the doubt thatthe Bank lacked current possession of the note for purposes of summary judgment. All doubtmust be resolved in favor of the nonmoving party at the summary judgment stage of proceedings.See Viock, 13 Ohio App.3d at 12. Therefore, resolving all doubt in favor of the Mihalcas, weconclude that a genuine issue of material fact existed as to the Bank's current possession of thenote, and accordingly, as to whether it was the holder of the note and the real party in interest.Therefore, summary judgment should have been precluded in favor of the Bank."
 Bank a/New York Mellon Trust Co. Natl. v. Mihalca, 2012-0hio-567, ~16-18.
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•
 The affidavit of Megan L. Theodoro does not appear to be made upon personal
 knowledge because explain how Chase would have possession of the original note when Chase is
 not the custodian of the trust and it does not explain how the complaint for foreclosure and the
 motion for relief from stay filed in the Holdens' bankruptcy case contained a note without an
 indorsement. See Washington Mut. Bank, F.A. v. Green, 156 Ohio App.3d 461, 2004 Ohio 1555,
 806 N.E.2d 604 (reversed summary judgment where Washington Mutual's affidavit in support
 failed to show how, when or even whether the note and mortgage had been properly assigned.) ;
 Everhome Mtge. Co. v. Rowland, 10th Dist. No.07AP-615, 2008-0hio-1282, ~15 ("Without
 evidence demonstrating the circumstances under which it received an interest in the note and
 mortgage, [the plaintiff] cannot establish itself as the holder"). Megan L. Theodoro clearly lacks
 sufficient personal knowledge about Glenn Holden's note and mortgage to satisfy the Plaintiffs
 burden on Summary Judgment because her affidavit makes no attempt to reconcile the fact that
 she is claiming Chase Bank had possession of a note indorsed in blank back n 2005 and yet the
 foreclosure complaint filed in 2011 did not attach a note indorsed in blank. Nor does she explain
 why when Chase filed a motion for relief from stay in the Holdens' bankruptcy the note attached
 to that motion in 2010 did not have an indorsement. It is also doubtful that Megan Theodoro has
 personal knowledge about where to find the Pooling and Servicing Agreement online and she
 makes no effort to explain how non-custodian Chase Bank would have possession of Glenn
 Holden's original note in Louisiana if the note was properly securitized since Wells Fargo is the
 custodian of records for the trust and should be the entity in possession of the original note.
 PLAINTIFF IS NOT ENTITLED TO JUDGMENT ON THE DEFENDANTS'
 COUNTERCLAIMS BECAUSE PLAINTIFF IS NOT A CREDITOR OF DEFENDANTS
 GLENN AND ANN HOLDEN
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•
 The false and deceptive documents attached to the complaint fail to provide standing for
 Plaintiff to enforce the Defendants' note and mortgage and establish Plaintiff as a debt collector
 and "a debt collector may not use any false, deceptive, or misleading representation or means in
 connection with the collection of any debt." 15 U.S.C. § 1692e (2006).
 Plaintiffs argument that the Defendants lack standing to challenge the assignment of
 mortgage and cases cited by Plaintiff in support of this argument have recently been
 distinguished in the case Fuller v. Lerner, Sampson and Rothfuss, L.P.A., 2012 U.S. Dist. LEXIS
 135377 (N.D. Ohio, Sept. 21, 2012).
 "The Defendants allege that the Fullers lack standing to challenge the transfer of theirnote or mortgage. For this argument, the Defendants primarily rely on Livonia Props.Holdings, LLC v. 12840-12976 Farmington Rd. Holdings, LLC., 399 F. App'x 97,102(6th Cir. 2010) to argue that "a litigant who is not a party to an assignment lacks standingto challenge that assignment".
 However, this case is distinguishable from the matter at hand. First, Livonia did notinvolve a FDCPA claim. Rather, the plaintiff sought a preliminary injunction offoreclosures which the defendant had instituted against it. Id. at 98-99. Second, while thecourt held that the plaintiff did not have standing to challenge the assignments in questionbecause it was not a party to the instrument, the court noted that an obligor may raise as adefense any matter which renders an assignment invalid, [*28] ineffective or void inorder to protect itselffrom paying the same debt twice. Livonia, 399 F. App'x at 102; seealso Bridge v. Aames Capital Corp., No. I: 09 CV 2947, 2010 U.S. Dist. LEXIS 103154,2010 WL 3834059, at *4 (N.D.Ohio Sept. 29, 2010)."
 Fuller v. Lerner, 2012 U.S. Dist. LEXIS 135538,27-28 (N.D. Ohio May 14,2012)Adopted by, Objection overruled by, Motion denied by Fuller v. Lerner, Sampson and'Rothfuss, L.P.A., 2012 U.S. Dist. LEXIS 135377 (N.D. Ohio, Sept. 21, 2012).
 As recognized by Fuller, the Bridge v Aames case cited by the Plaintiff is clearly
 distinguishable because the homeowner there was seeking a declaratory judgment as to the rights
 of the homeowner under the contract of the assignment of mortgage. Bridge v Aames, 2010 U.S.
 Dist. Lexis 103154 (N.D. Ohio Sept. 28,2010). Bridge is distinguishable because Defendants
 Glenn and Ann Holden did not file a counterclaim seeking a declaratory judgment of their rights
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•
 (or anyone's rights for that matter) under the assignment of mortgage - they are stating that if
 Plaintiff uses a false document in the attempt to foreclose that they can challenge that assignment
 as void. Plaintiffs interpretation of Bridge coincides with the Court's analysis in Fuller v.
 Lerner, 2012 Ll.S, Dist. LEXIS 135538,27-28 (N.D. Ohio May 14,2012) Adopted by, Objection
 overruled by, Motion denied by Fuller v. Lerner, Sampson and Rothfuss, L.P.A., 2012 U.S. Dist.
 LEXIS 135377 (N.D. Ohio, Sept. 21, 2012).
 Plaintiffs comparison to Bank ofNew York Mellon Trust Co., NA. v. Unger, 2012 Ohio
 1950 (Ohio Ct. App., Cuyahoga County May 3, 2012) actually supports Defendants Glenn and
 Ann Holdens' claims because although the Ungers were not allowed to assert a counterclaim for
 a declaratory judgment (which the Defendants have not done in this action) the Ungers did defeat
 foreclosure in two separate actions and filed a lawsuit with affirmative claims based upon the
 assignment of their mortgage which survived a motion to dismiss, and resulted in a settlement of
 those claims. See Turner v. Lerner, Sampson & Rothfuss, 776 F. Supp. 2d 498, 510 (N.D. Ohio
 2011).
 Furthermore the assignment of the Holdens' mortgage was purportedly executed by
 Wanda Chapman without authority and was a false representation in violation of the Fair Debt
 Collection Practices Act.
 "The Fullers contend that the first corrective mortgage assignment, which purported to assign theFullers' mortgage from Netbank to MERS, was fraudulent on its face because it was executed byan unauthorized signatory. The instrument shows that [*25] on June 15,2010, Melissa Taylorsigned the document on behalf of Netbank, but the Fullers allege that Netbank was defunct onthis date, and that Ms. Taylor was working for a different entity, Bank of America, at the timeshe executed the instrument. Accordingly, they argue that Ms. Taylor could not have signed thisdocument on Netbank's behalf. They further argue the Defendants compounded this fraud byfiling this fraudulent document in the second foreclosure action. If these assertions are proventrue, such conduct is actionable under the FDCPA. See Hartman, 467 F.Supp.2d at 779."
 Fuller v. Lerner, 2012 U.S. Dist. LEXIS 135538,24-25 (N.D. Ohio May 14,2012) Adopted by,Objection overruled by, Motion denied by Fuller v. Lerner, Sampson and Rothfuss, L.P.A., 2012
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U.S. Dis!. LEXIS 135377 (N.D. Ohio, Sept. 21, 2012).
 The argument relied on by Plaintiff in Bank ofNew York v. Baird, 2nd Dist. No. 2012
 Ohio-4975 is misplaced because that decision was rendered prior to the Supreme Court of Ohio
 overruling the Second District Court of Appeals in Fed. Home Loan Mtge. Corp. v.
 Schwartzwald, Slip Opinion No. 2012-0hio-5017. The cases cited by Plaintiff in the quoted
 portion of Baird are from Michigan and Texas and are not binding or even persuasive authority
 in the Summit County Court of Common Pleas. In addition, Baird was a default judgment case
 where a motion to vacate was filed. In contrast, the Holdens have been litigating their foreclosure
 defense since the complaint has been filed.
 Furthermore, it is evident from viewing the note attached to the complaint and the note
 attached an exhibit to the motion for relief form stay that the Holdens' mortgage loan was not
 assigned to Plaintiff prior to the closing date or the note would have been indorsed. The lack of
 indorsement on those two other notes creates a genuine issue for trial. The motion for relief from
 stay states that the note was transferred by the MERS assignment of mortgage. The note is not
 indorsed. Thus, Plaintiffs production now of a note with a stamped indorsement is blatantly
 fraudulent and contradicts Chase's motion for relief from stay and the judicial admissions made
 in that filing. See attached Defendant's Exhibit 1.
 Plaintiff invaded the Holdens' privacy by publishing false information about them when
 Deutsche Bank as trustee is not a creditor of the Holdens. The filing of a foreclosure complaint
 when the Plaintiff is not entitled to enforce the note and mortgage and the attachment of an
 unauthorized assignment of their mortgage, states a claim for invasion of privacy.
 Plaintiffs' argument that they would be exempt from liability for violations of the Ohio
 Consumer Sales Practices Act as a financial institution is incorrect because Deutsche Bank did
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not act as a lender to the Holdens. See Munger v. Deutsche Bank, 2011 U.S. Dist. LEXIS 77790,
 16 (N.D. Ohio July 18,201 I) (Plaintiffs stated a claim under the Ohio Consumer Sales Practices.
 Act against Bank of America as the servicer and "Although Deutsche Bank is an exempted
 financial institution in many of its business transactions, its status in those other
 transactions will not exempt it from suit under the OCSPA if it acted as a debt collector with
 regard to other debts.") Since Deutsche Bank did not lend money to the Holdens and the
 exhibits demonstrate that Deutsche Bank is not entitled to enforce the note and mortgage
 then Deutsche Bank is acting as a debt collector and is subject to liability for violating the
 Ohio Consumer Sales Practices Act.
 Plaintiff is also subject to liability for the Holdens' counterclaims for common law fraud
 because Plaintiff made numerous false representations and attached false documents to their
 court filings. If Plaintiff is to be believed then Plaintiff filed the foreclosure with a false
 document for the note. The Holdens incorporate by reference all the arguments they have made
 in their opposition to summary judgment and in their motion for summary judgment in regards to
 their counterclaim for fraud.
 CONCLUSION
 The exhibits attached to the complaint fail to provide Plaintiff with standing to foreclose.
 Plaintiff Deutsche bank as Trustee is not entitled to judgment as a matter of law and material
 issues of fact remain or trial. Defendants Glenn and Ann Holden respectfully request that this
 Court deny Plaintiffs motion for summary judgment and instead grant summary judgment in the
 Holdens' favor on Plaintiff s claim for foreclosure and on their counterclaims for violations of
 the Fair Debt Collection Practices Act, invasion of privacy, violations of the Ohio Consumer
 Sales Practices Act, and fraud.
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Respectfully submitted,
 DOBERDRUK & HARSHMAN
 0~ (Yl. {)rf3-w~Grace M. Doberdruk (0085547)4600 Prospect AvenueCleveland, Ohio 44103216-373-0539 Telephone216-373-0536 [email protected] for Defendants Glenn andAnn Holden
 CERTIFICATE OF SERVICE
 served by ordinary U.S. mail upon the following:
 Laura A. HauserRichard A. FreshwaterThompson Hine LLP3900 Public Square, 127 Public SquareCleveland, OH 44114
 GRACE DOBERDRUK (0085547)
 , J
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