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Defeating Reptilian Tactics in First-Party Insurance CasesResponding to Reptile Techniques During Discovery, Deposition, Voir Dire, Opening Statement, Cross-Examination, and Closing Argument
 Today’s faculty features:
 1pm Eastern | 12pm Central | 11am Mountain | 10am Pacific
 The audio portion of the conference may be accessed via the telephone or by using your computer's
 speakers. Please refer to the instructions emailed to registrants for additional information. If you
 have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.
 TUESDAY, DECEMBER 17, 2019
 Presenting a live 90-minute webinar with interactive Q&A
 Karen K. Karabinos, Partner, Drew Eckl & Farnham, Atlanta
 Cassandra V. Meyer, Senior Member, The Cavanagh Law Firm, Phoenix
 Robert H. Wright, Partner, Horvitz & Levy, Burbank, Calif.
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Tips for Optimal Quality
 Sound Quality
 If you are listening via your computer speakers, please note that the quality
 of your sound will vary depending on the speed and quality of your internet
 connection.
 If the sound quality is not satisfactory, you may listen via the phone: dial
 1-877-447-0294 and enter your Conference ID and PIN when prompted.
 Otherwise, please send us a chat or e-mail [email protected] immediately
 so we can address the problem.
 If you dialed in and have any difficulties during the call, press *0 for assistance.
 Viewing Quality
 To maximize your screen, press the ‘Full Screen’ symbol located on the bottom
 right of the slides. To exit full screen, press the Esc button.
 FOR LIVE EVENT ONLY
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Continuing Education Credits
 In order for us to process your continuing education credit, you must confirm your
 participation in this webinar by completing and submitting the Attendance
 Affirmation/Evaluation after the webinar.
 A link to the Attendance Affirmation/Evaluation will be in the thank you email
 that you will receive immediately following the program.
 For additional information about continuing education, call us at 1-800-926-7926
 ext. 2.
 FOR LIVE EVENT ONLY
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Program Materials
 If you have not printed the conference materials for this program, please
 complete the following steps:
 • Click on the link to the PDF of the slides for today’s program, which is located
 to the right of the slides, just above the Q&A box.
 • The PDF will open a separate tab/window. Print the slides by clicking on the
 printer icon.
 FOR LIVE EVENT ONLY
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By Cassandra V. Meyer
 The Cavanagh Law Firm
 Phoenix, Arizona
 [email protected]
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The Reptile Brain Paul MacLean theorized that our brain is comprised of
 3 parts: the Reptilian complex, the Paleomammaliancomplex, and the Neomammalian complex
 The Reptilian lawyer tries to draw jurors down in this Reptilian complex and keep them there through trial
 The prepared defense attorney must work to pull the jurors out of that part of their brain and back into the Neomammalian complex
 6
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Juror Confirmation Bias
 Confirmation bias is the brain’s innate tendency to come to a hypothesis about something and then search for anything that will support the hypothesis, while negating any information that goes against the validity of the hypothesis
 7
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Defensive bias Reptile ignores survival threats that makes us believe
 we are not subject to because we believe we would have done something differently if we were presented with that danger
 The primary goal of the Reptile is to show the immediate danger of the kind of thing the defendant did and how compensation can diminish that danger within the community
 8
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Defensive Bias Three questions that must be answered to establish
 defensive bias:
 How likely was it that the act or omission would hurt someone?
 How much harm could it have caused?
 How much harm could it cause in other kinds of situations?
 9

Page 10
                        

Karen KarabinosWebinar - Defeating Reptilian Tactics in First Party
 Insurance Cases
 10
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Preparing for
 the Reptile TheoryIt starts with the claim handling!
 Defeating Reptilian Tactics in First Party Property Insurance Cases
 11
 Date Author Topic Subject Claimant (Level)
 3/2/2015 9:00:18 AM GENERATED NOTE Assignment INITIAL ASSIGNMENT - 000 FILE LEVEL
 OFFICE: ASSIGNED TO EB - EARL BRITTON
 IN GROUP: FIRE CAUSE OF LOSS
 3/2/2015 9:00:41 AM GL - GeneralNOTICE TAKER INFORMATION -
 000 FILE LEVEL
 FIRE STARED FROM A SWITCHBOX, WHOLE HOUSE ON FIRE. INSED UNSURE OF HOW FIRESTARTED. INSD CURRENTLY STAYING AT A HOTEL, HOUSE IS UNIHABITABLE.
 3/2/2015 9:00:56 AM D800 - 258 GeneralDESCRIPTION OF LOSS FROM NOTICE OF LOSS -
 000 FILE LEVEL
 FIRE STARED FROM A SWITCHBOX, WHOLE HOUSE ON FIRE. INSED UNSURE OF HOW FIRESTARTED. INSD CURRENTLY STAYING AT A HOTEL, HOUSE IS UNIHABITABLE.
 3/2/2015 9:00:57 AM C800 - 258 GeneralREMARKS NOTE FROM NOTICE OF LOSS -
 000 FILE LEVEL
 Information Discussed with the Caller:
 - Advised Caller the claim handler should be calling within 1-2 businessdays.
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Preparing for
 the Reptile Theory1. Communications with the insured
 a. Interviews & phone calls
 b. Written correspondence
 2. Claim Notes
 3. Communication with Others
 Defeating Reptilian Tactics in First Party Property Insurance Cases
 12
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Claim Communications
 • Key focus on adjuster’s behavior
 • Unfair Claims Practice Act– Knowingly misrepresented to insureds relevant facts
 or policy provisions relating to coverage
 – Failing to acknowledge with reasonable promptness
 pertinent communications with insured
 – Refusing to pay claims without conducting reasonable
 investigation
 13Defeating Reptilian Tactics in First Party
 Property Insurance Cases
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Documenting
 Communications with Insured
 Arson case –
 14
 Date Author Topic Subject Claimant (Level)
 3/2/2015 9:00:18 AM Earl Britton Adjuster T/C with fire investigator 000 FILE LEVEL
 T/C WITH DAN MASON O&C. HE ADVISES THAT THE LAB REPORT CAME BACK POSITIVE FOR EACH OF HIS DEBRIS SAMPLES. IGNITABLE LIQUID CONSISTENT WITH A MEDIUM PETROLEUM DISTRILLATE; CHARCOAL LIGHTER FLUID IS IN THE CLASSIFICATION.
 3/2/2015 9:20:41 AM Earl Britton General Status Conf. with UM 000 FILE LEVEL
 DUE TO POSITIVE DEBRIS SAMPLES, TWO POINTS OF ORIGIN, INSUREDS LAST OUT OF HOUSE, AND HOUSE SECURED WHEN F.D. ARRIVED, THE INSDS WILL BE REQUESTED TO SUBMIT TO EUOS. UM AGREED.
 3/2/2015 9:42:56 AM Earl Britton General T/C to Insured 000 FILE LEVEL
 T/C TO MR. INSURED. ADVISED HE AND HIS WIFE REQUESTED TO SUBMIT TO EUOS DUE TO ADDITIONAL QUESTIONS WE HAVE. OUTSIDE COUNSEL WILL BE CONTACTING THEM.
 Defeating Reptilian Tactics in First Party Property Insurance Cases
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The Reptile Question
 QUESTION: So I'm asking you whether you view it as acting with integrity when ABC Insurance Company did not disclose to the insureds that they were suspected of intentionally setting fire to their house, when they voluntarily participated in numerous phone calls with you, recorded interviews and examinations under oath?
 ANSWER: I guess not…..
 15Defeating Reptilian Tactics in First Party
 Property Insurance Cases
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What is Missing in
 Claim Notes?
 Water Damage case –
 16
 Date Author Topic Subject Claimant (Level)
 3/2/2015 9:00:18 AM Earl Britton Adjuster Contact - Insured 000 FILE LEVEL
 MR. INSURED LEFT VOICE MAIL ASKING FOR AN UPDATE REGARDING STATUS OF CLAIM. REPORTING MOLD GROWTH; REQUESTED CALL BACK.
 3/12/2015 9:20:41 AM Earl Britton General Status Conf. with UM 000 FILE LEVEL
 MR. INSURED LEFT VOICE MAIL REQUESTING UPDATE; LEFT VOICE MAIL MESSAGE ASKING FOR HIM TO CALL BACK
 Defeating Reptilian Tactics in First Party Property Insurance Cases
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Correspondence
 17
 Denial Letter
 Defeating Reptilian Tactics in First Party Property Insurance Cases
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Pre-Trial Tactics
 18
 • Invoke your standard of care in all written discovery responses.
 • Turn the table on the insureds!
 • Did the insureds live up to their duties?
 Defeating Reptilian Tactics in First Party Property Insurance Cases
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By Cassandra V. Meyer
 The Cavanagh Law Firm
 Phoenix, Arizona
 19
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Know Before You Go…Before any deposition, the following questions must be considered to be able to put yourself in the best position to defend against a potential Reptilian deposition:
 • Is the case the type of case that is generally subject to Reptilian tactics?
 • Is the plaintiff’s lawyer a known Reptilian lawyer?
 • If you answered yes to either of the above questions, can the case be removed to federal court?
 • Will the depositions be videotaped?
 20
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The Rules
 of the Road
 21
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One in a Million The Reptile case requires proof
 of frequency.
 A prepared deponent must be able to explain that all cases are different, subject to their own facts and circumstances
 22
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Safety First The Reptile lawyer does not like to talk about the facts of
 the case, especially when it comes to safety rules
 The deponent needs to focus on the facts of the case and how the perceived danger posed by the failure to follow the safety rule did not come to fruition in the case at
 issue and/or by pointing out that the
 safety rules being discussed are not
 relevant to the facts of the case
 23
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Know the Code The Reptile theory focuses on codes and playing to
 the juror’s preconceived concepts regarding those codes. Therefore, it is important to identify the codes of the case and to work with the deponent to help him demonstrate during the deposition why he is either “on code” or “off code.”
 24
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Accidents will happen The Reptilian lawyer must establish that the “accident” was anything
 but—it was a choice by the defendant to violate a safety rule that harmed the plaintiff and could have harmed the rest of the general public
 The defense attorney must make sure that the defense witness is prepared to talk in terms of how the accident was the result of inadvertence or mistakes as opposed to calculated safety rule-breaking
 25
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Don’t forget to turn the tables When faced with a particularly bad set of circumstances that happened
 to someone else, individuals automatically start thinking about how they would have reacted differently/made different choices if they were presented with the situation so that the outcome for them would have been different
 The defense attorney needs to be in tune with these compensation mechanisms of the brain and then elicit that type of testimony from the plaintiff, demonstrating all of the other choices the plaintiff could have made to have avoided the damage being claimed
 26
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Don’t forget to turn the tables The defense attorney must focus on the positive when it comes to the
 plaintiff
 The Reptile theory teaches that plaintiffs should present specific examples of how they have been harmed by the defendant in ways that matter to the jurors (showing how the accident has caused the plaintiff loss of mobility, isolation and embarrassment)
 The defense attorney similarly should be prepared to establish specific examples of how the plaintiff has not suffered as much as he is claiming through impeachment evidence gathered prior to the deposition
 27
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Q.· ·Your objective in adjusting workers' compensation
 isn't to find evidence to deny a claim, is it?
 THE WITNESS:··When I investigate workers'
 compensation claims, I'm out to find out the facts, not to
 find ways to deny a claim, no.
 Q.· ·You don't approach it as an adversary to the
 injured worker, do you?
 A.· ·When I investigate workers' compensation claims,
 I'm out to obtain all the facts necessary and make the most
 accurate recommendation possible.
 Q.· ·Would it be appropriate to approach a claim by an
 injured worker as an adversary to that worker?
 THE WITNESS:··Again, when I handle workers'
 compensation claims, I'm out to obtain all the facts.··I
 don't have any personal feelings involved.
 Q.· ·And so you're not trying to win; right?··You're
 just trying to get all the facts; correct?
 A.· ·I'm trying to make the most accurate
 recommendation possible in the interest of everybody.
 29
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Q.· ·Now, you mentioned that an
 18··investigation needs to be thorough.··Is it also
 19··important that your investigation be unbiased?
 20·· · · A.· ·I -- when I investigate claims, I make the
 21··decisions based on the case facts.··I -- I don't bring
 22··in my own opinions.
 23·· · · Q.· ·And what does that mean when you say you don't
 24··bring in your own opinions?
 25·· · · A.· ·Meaning that when I -- when I investigate
 ·claims, it's based on the case facts, the objective
 ·2··information that's in front of me.
 ·3·· · · Q.· ·Does that mean you need to avoid biased
 ·4··evidence of any kind?
 A.· ·Again, like -- you know, I -- when I manage --
 10··when I investigate claims, it's based on the case
 11··facts, the statements that I've received, the medical
 12··records.··And then, you know, I investigate within that
 13··-- that particular jurisdiction of laws.
 31
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Defeating Reptilian Tactics in First-Party
 Insurance Cases.
 Robert H. Wright
 Horvitz & Levy LLP
 [email protected]
 32
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Legal grounds for eradicating the Reptile Theory at Trial
 33
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The Reptile: the new Golden Rule Argument?
 34

Page 35
                        

Ball and Keenan’s Reptile: The 2009 Manual of the Plaintiff’s Revolution
 “When the Reptile sees a survival danger,
 even a small one, she protects her genes
 by impelling the juror to protect himself
 and the community.”
 “So in trial, your goal is to get the juror’s
 brain . . . into survival mode . . . by
 framing the case in terms of Reptilian
 survival.”
 In other words, focus on whether the
 defendant’s conduct represents a threat
 to the safety and survival of the
 community.
 35
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• A “golden rule” argument asks “ ‘jurors to place themselves in the position of a party’ ”
 • It is “ ‘universally condemned because it encourages the jury to depart from neutrality and to decide the case on the basis of personal interest and bias rather than on evidence’ ”
 • “Counsel has an obligation—as Justice Holmes put it—to ‘play the game according to the rules.’ ”
 Caudle v. District of Columbia, 707 F.3d 354 (D.C. Cir. 2013)
 The Reptile: the new Golden Rule?
 36
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In Collins v. Union Pacific, plaintiff argued to the jury that “when it speaks through its verdict, it resonates.’ ”
 Plaintiff’s counsel argued the jury should imagine “an ad in the newspaper seeking a surrogate victim, someone who would come in to have the same type of injury as the plaintiff; counsel asked the jury to consider what fee would compensate for that injury.”
 Collins v. Union Pac. R. Co., 143 Cal. Rptr. 3d 849 (Cal. Ct. App. 2012)
 Decision on appeal . . .
 The Reptile: the new Golden Rule?
 37
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“A ‘golden rule’ argument is one where counsel asks the jury to place itself in the victim’s shoes and award such damages as they would charge to undergo equivalent pain and suffering. “
 “Counsel’s ‘surrogate victim’ argument was a ‘golden rule’ argument.”
 “A jury must impartially determine pain and suffering damages based upon evidence specific to the plaintiff; a ‘golden rule’ argument is improper.”
 Collins v. Union Pac. R. Co., 143 Cal. Rptr. 3d 849 (Cal. Ct. App. 2012)
 The Reptile: the new Golden Rule?
 38
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But some jurisdictions prohibit Golden Rule arguments only as to damages, not liability
 Caudle v. District of Columbia, 707 F.3d 354 (D.C. Cir. 2013):• Holding “a golden rule argument made with respect to
 liability as well as damages is impermissible”
 • But recognizing a “circuit split regarding whether such argument is improper if made with respect to liability”
 The Reptile: the new Golden Rule?
 39
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Ermini v. Scott, 937 F.3d 1329 (D.C. Cir. 2019):• Routine wellness check by police went badly awry.
 • Plaintiff’s counsel asked the jury “Can you imagine if someone was in your house that you wouldn’t try to figure out who is that[?]”
 • Not a prohibited golden rule argument.
 • “Although many courts treat golden-rule arguments as universally improper, we have historically permittedcertain golden-rule-ish statements in the liabilitycontext.”
 The Reptile: the new Golden Rule?
 40
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The Reptile: the new “Send a Message”
 Argument?
 41
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Ball and Keenan’s Reptile: The 2009 Manual of the Plaintiff’s Revolution
 “Justice is . . . an excuse—a feel-good
 rationale—for people to protect
 themselves and their families.”
 “Show the Reptile that a good verdict for
 you facilitates her survival.”
 “Show that the defendant . . . is further
 endangering the community, and showing
 others that they can get away with it.”
 42
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Finding counsel’s performance was deficient for failing to object when the prosecutor linked the defendant’s charges to the broader drug problem, told the jury to act as the “conscience of the community,” and asked the jury to send a message with its verdict.
 “You have a unique opportunity to send a message. Don’t squander that opportunity. Have the courage to do the right thing.”
 Sinisterra v. United States, 600 F.3d 900 (8th Cir. 2010)
 The Reptile: the new Send a Message Argument?
 43
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Distinction:
 “[C]losing argument need not, nor should, be a sterile exercise devoid of passion. Parties are entitled to have someone speak with eloquence and compassion for their cause. Arguments may be forceful, colorful, or dramatic, without constituting reversible error.”
 Burke v. Regalado, 935 F.3d 960 (10th Cir. 2019)
 The Reptile: the new Send a Message Argument?
 44
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The Court of Appeal reversed and remanded for a new trial as a result of improper closing argument:
 Plaintiff’s counsel: “It’s part of the greedy charade to stand up and deny that which you know to be true. . . . You tell them what you think about the charade . . . and the $40,000 they spent to come up with that animation. You see that justice is done and tell them what you think about their verdict.”
 Domino’s Pizza, LLC v. Wiederhold, 248 So. 3d 212 (Fla. Dist. Ct. App. 2018)
 The Reptile: the new Send a Message Argument?
 45
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The Court of Appeal affirmed despite plaintiff’s counsel’s argument:
 Plaintiff’s counsel: referenced “the importance of this trial to the community and the role of trials generally in policing the medical profession for the protection of all patients.”
 The argument “may have arguably crossed the line into improper commentary not tethered to the specific facts of this case,” but defendants objected only once and the argument was not so prejudicial as to deprive defendants of a fair trial.
 Vanderhoof v. Berk, 47 N.E.3d 1080 (2015)
 The Reptile: the new Send a Message Argument?
 46
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“Send a Message” arguments:
 • “divert[] the jury’s attention from its duty to decide the case based on the facts and the law instead of emotion.” Caudle v. District of Columbia, 707 F.3d 354 (D.C. Cir. 2013)
 • and “impinge upon the jury’s duty to make an individualized determination.” Sinisterra v. United States, 600 F.3d 900 (8th Cir. 2010)
 The Reptile: the new Send a Message Argument?
 47
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“Send a Message” arguments rejected:
 Pleasance v. City of Chicago, 920 N.E.2d 572 (Ill. App. Ct. 2009) (it is “not the jury’s duty . . . to send a message to the community”)
 Scott v. Crestar Financial Corp., 928 A.2d 680 (D.C. 2007) (improper to argue that jury is “the conscience of the community” which must “get through to” the defendant with its verdict)
 See also R.J. Reynolds Tobacco Co. v. Schleider, 273 So. 3d 63, 68 (Fla. Dist. Ct. App. 2018) (“it is generally reversible error in a simple tort case seeking compensatory damages to ask a jury to ‘send a message’ and punish or penalize the defendant”)
 The Reptile: the new Send a Message Argument?
 48
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Regalado v. Callaghan, 207 Cal. Rptr. 3d 712 (Cal. Ct. App. 2016)
 Arguments to jury:
 • Plaintiff’s attorney argued “You are the conscience of this community.”
 • Plaintiff’s attorney told the jurors that they make a decision about “what is safe and what is not safe” and that their function was “as a matter of public policy, public safety . . . about keeping the community safe.”
 • After a break, the defense attorney objected on the basis that this was a “reptile argument.”
 49
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Regalado v. Callaghan, 207 Cal. Rptr. 3d 712 (Cal. Ct. App. 2016)
 Some courts are figuring it out:
 • “[I]n our view the remarks from [plaintiff’s’] counsel telling the jury that its verdict had an impact on the community and that it was acting to keep the community safe were improper . . . .”
 • “The law, like boxing, prohibits hitting below the belt. The basic rule forbids an attorney to pander to the prejudice, passion or sympathy of the jury.”
 50
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Regalado v. Callaghan, 207 Cal. Rptr. 3d 712 (Cal. Ct. App. 2016)
 However, issue not preserved:
 • “a timely and proper objection must have been made at trial; otherwise, the claim is forfeited”
 Prejudice?
 • “the comments were so brief that they were not prejudicial in our view” but “we need not reach the issue because” no timely objection
 51
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Fitzpatrick v. Wendy’s Old Fashioned Hamburgers of New York, 2019 WL
 5792847 (Mass. App. Ct. Nov. 7, 2019)
 • Plaintiff’s closing argument emphasized “safety rules” and the importance that the jury enforce those rules for the safety of the community.
 • The trial court granted a mistrial in part on the ground that the attorney improperly “resorted to rhetorical principles” described in “Reptile: The 2009 Manual of the Plaintiff’s Revolution.”
 52
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Fitzpatrick v. Wendy’s Old Fashioned Hamburgers of New York, 2019 WL
 5792847 (Mass. App. Ct. Nov. 7, 2019)
 • References to “safety rules” were “outside the bounds of permissible argument.”
 • There was “no justification” for argument that “safety rules were violated” or that jury should make “it right” by holding the defendants “responsible and accountable.”
 • But remanded to the trial court to apply correct standards in determining whether to grant a mistrial.
 53
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The Reptile: back door punitives?
 54
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• Razorback Cab of Fort Smith, Inc. v. Amon, 498 S.W.3d 346 (Ark. Ct. Apps. 2016) (A send-a-message statement “asks the jury to award damages for purposes of punishment and deterrence rather than compensation.” Such statements are generally prohibited when “no punitive damages are sought”)
 • Collins v. Union Pac. R. Co., 143 Cal. Rptr. 3d 849 (Cal. Ct. App. 2012) (“Counsel’s argument that the jury should send a message to the railroad was an invitation to award punitive damages”)
 • Vanskike v. ACF Indus., Inc., 665 F.2d 188 (8th Cir. 1981) (reversing judgment because plaintiff’s “closing argument invited the jury both to punish” the defendant “and to deter others from like conduct”)
 The Reptile: back door punitives?
 55
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The Reptile: altering the standard of care?
 56
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Ball and Keenan’s Reptile: The 2009 Manual of the Plaintiff’s Revolution
 Ask the jury to assess for the community
 “the safest available choice.” “That’s all
 the Reptile demands from anyone. And
 she really demands it, once you show her
 that the violation can hurt her . . . .”
 Umbrella Rule: “A driver [or physician,
 company, policeman, lawyer, accounting
 firm, etc.] is not allowed to needlessly
 endanger the public [or patients].”
 57
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Ball and Keenan’s Reptile: The 2009 Manual of the Plaintiff’s Revolution
 Use this “umbrella rule” to trump the
 standard of care. The professional “must
 select the safest way. If she selects the
 second-safest, she’s not prudent because
 she’s allowing unnecessary danger.”
 Regardless of the legal standard of
 choosing reasonably among acceptable
 alternatives, the professional must adopt
 the “safest available choice.”
 58
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• Plaintiff argued at trial that, “regardless of other standards of care, doctors may not take ‘unnecessary risks’ and must make the ‘safest available choice’ ”
 • On appeal, defendant challenged plaintiff’s use of the Reptile Theory
 Bryson v. Genesys Reg’l Med. Ctr., No. 333135, 2018 WL 1611438 (Mich. Ct. App. Apr. 3, 2018)
 59
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• Use of the Reptile Theory was improper to alter the standard of care
 • The standard was not whether the physicians “acted in the ‘safest’ manner possible, but whether they acted with a level of care that was below what a reasonable” physician would do
 Bryson v. Genesys Reg’l Med. Ctr., No. 333135, 2018 WL 1611438 (Mich. Ct. App. Apr. 3, 2018)
 60
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But no prejudice:
 • “We conclude that any error regarding plaintiff’s use of ‘reptile theory’ was harmless”
 • “references . . . limited and fleeting”
 • Jury was instructed that attorney questions are not evidence
 • Jury was instructed regarding the standard of care
 Bryson v. Genesys Reg’l Med. Ctr., No. 333135, 2018 WL 1611438 (Mich. Ct. App. Apr. 3, 2018)
 61
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Combating the Reptile During Trial
 • Witness preparation“Not necessarily . . .”“It depends . . .”“Not always . . .”“That is an unfair question”
 • Motions in limine• educate the judge• shot across the bow, even if not granted
 • Objections — vague & ambiguous, foundation, calls for expert testimony, or outside of expertise
 62
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Combating the Reptile During Trial
 • Counterargument / counter themes – exaggeration and law suits are threats
 • Unmask the Reptile — “they are trying to play you, instead of proving their case”
 • Beware of any special rules for preserving error• Motion to strike• Motion for mistrial • Motion for new trial
 63
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• Defendant moved in limine to prevent Reptile argument.
 • Plaintiffs argued “the ‘Reptile Strategy’ is better addressed at trial.”
 • Court granted motion as to “ ‘Reptile Strategy’ issue, to the extent Plaintiffs intend to argue damages should be set to punish Defendant or to send a message.”
 Compton v. Bach, 374 F. Supp. 3d 1296 (N.D. Ga. 2019)
 64
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• Plaintiff injured at coal mine
 • Defendant moved to exclude the Reptile Theory
 • Plaintiffs agree “they will not reference the ‘Reptile Theory’ at trial.” However, they contend “that they should be able to argue that (1) coal miners operating machines in coal mines should be protected and (2) the public operating Caterpillar machines should be protected.”
 Brooks v. Caterpillar Glob. Mining Am., LLC, No. 4:14CV-00022-JHM, 2017 WL 3401476 (W.D. Ky. Aug. 8, 2017)
 65
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Brooks v. Caterpillar Glob. Mining Am., LLC, No. 4:14CV-00022-JHM, 2017 WL 3401476 (W.D. Ky. Aug. 8, 2017)
 Some courts are figuring it out:
 • Motion granted
 • “’send a message’ or conscience of the community arguments are disfavored”
 66
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Brooks v. Caterpillar Glob. Mining Am., LLC, No. 4:14CV-00022-JHM, 2017 WL 3401476 (W.D. Ky. Aug. 8, 2017)
 Some courts are figuring it out:
 • “The ‘Reptile Theory’ ‘appears to be in use by the plaintiffs’ bar in some states as a way of showing the jury that the defendant’s conduct represents a danger to the survival of the jurors and their families.”
 • “The Reptile Theory encourages plaintiffs to appeal to the passion, prejudice, and sentiment of the jury.”
 67
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