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CRIMINAL DEFENSES
 LAW 1: CRIMINAL LAW
 CRIMINAL DEFENSES
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CRIMINAL DEFENSES
 DEFENSE CLASSIFICATIONS
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CRIMINAL DEFENSES
 TYPES OF DEFENSES
 • In criminal law, a DEFENSE is a legal position taken by the accused to defeat the charges.
 • Defenses can be classified as either factual, affirmative, or procedural.
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CRIMINAL DEFENSES
 FACTUAL DEFENSES
 • FACTUAL DEFENSES disprove or discredit the facts that the prosecution attempts to establish.
 • This is the most common defense to a criminal charge and can be the most effective.
 • Examples of factual defenses include the inability to meet the standard of proof, alibi, and mistaken identity.
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CRIMINAL DEFENSES
 AFFIRMATIVE DEFENSES
 • AFFIRMATIVE DEFENSES accept some or all of the factual allegations set forth by the prosecution while excusing the actions of the defendant as lawful.
 • In the use of an affirmative criminal defense, a defendant offers a reason or justification to help explain or lessen the culpability of their actions.
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CRIMINAL DEFENSES
 AFFIRMATIVE DEFENSES
 • This type of defense does require the defendant to provide evidence to support their claim.
 • Most affirmative defenses must be pled in a timely manner by a defendant in order for the court to consider them, or else they are considered waived by the defendant's failure to assert them.
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CRIMINAL DEFENSES
 AFFIRMATIVE DEFENSES
 • Examples of affirmative defenses include insanity, duress, self-defense, defense of others, defense of property, infancy, and immunity.
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CRIMINAL DEFENSES
 PROCEDURAL DEFENSES
 • PROCEDURAL DEFENSES are based on problems with the way evidence is obtained or the way an accused person is questioned, arrested, or tried.

Page 9
                        

CRIMINAL DEFENSES
 PROCEDURAL DEFENSES
 • When defendants offer a procedural defense, they are arguing that either someone in the criminal justice system discriminated against them or that one or more important procedural rules were not followed, thereby denying due process of law.
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CRIMINAL DEFENSES
 PROCEDURAL DEFENSES
 • Examples of procedural defenses include statute of limitations, double jeopardy, entrapment, the Miranda warning, and the exclusionary rule.
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CRIMINAL DEFENSES
 FACTUAL DEFENSES
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CRIMINAL DEFENSES
 STANDARD OF PROOF
 • One of the hallmarks of the American legal system is the presumption of innocence until proven guilty.
 • This isn't just an ideal, it's an actual legal presumption, which means the judge and jury must assume the accused is innocent until they are shown otherwise.
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CRIMINAL DEFENSES
 STANDARD OF PROOF
 • This is why a defendant can "plead the fifth", remain silent, and not offer a shred of evidence to support their claim of innocence and still prevail.
 • It is the prosecutor's job to prove a defendant is guilty, not a defendant's job to prove that they are innocent.
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CRIMINAL DEFENSES
 STANDARD OF PROOF
 • Therefore, the defense most frequently used in criminal trials is the inability of the prosecution to meet the standard of proof of guilt beyond a reasonable doubt.
 • STANDARD OF PROOF is the amount of evidence the prosecutor must present in order to win a case.
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CRIMINAL DEFENSES
 STANDARD OF PROOF
 • GUILT BEYOND A REASONABLE DOUBT is the standard of proof in a criminal case where the judge or jury must vote to acquit if there is any reasonable doubt about the defendant’s guilt.
 • Because this standard is so high, this defense is often the strongest argument the defendant can make.
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CRIMINAL DEFENSES
 STANDARD OF PROOF
 • The U.S. criminal justice system is based on the premise that allowing a guilty person to go free is better than putting an innocent person behind bars.
 • A defendant may be found guilty beyond a reasonable doubt even though a possible doubt remains in the mind of the judge or juror.
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CRIMINAL DEFENSES
 STANDARD OF PROOF
 • Consequently, judges or juries might return a verdict of not guilty while still believing that the defendant probably committed the crime.
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CRIMINAL DEFENSES
 ALIBI
 • One of the primary ways defendants prove that they didn't commit a crime is to demonstrate that they couldn't have done it.
 • ALIBI is a defense which alleges proof that the defendant was not at the scene of the crime and thus couldn't have been the perpetrator.
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CRIMINAL DEFENSES
 ALIBI
 • Testimony from other individuals can often be used to establish where the person was, or wasn't.
 • Other records such as videos that are date- and time- stamped, or work records can help establish the location of an individual at the time the crime was committed.
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CRIMINAL DEFENSES
 ALIBI
 • By demonstrating to a judge or jury that it is unlikely that the defendant was present at the crime scene, reasonable doubt of guilt is created.

Page 21
                        

CRIMINAL DEFENSES
 AFFIRMATIVE DEFENSES
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CRIMINAL DEFENSES
 INSANITY
 • The theory behind an insanity defense is the notion that in almost every criminal law, there is a mental or intent element.
 • American law generally recognizes that persons cannot be held responsible for their actions if they don't have the mental capacity to understand the nature and consequences of their unlawful conduct.
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CRIMINAL DEFENSES
 INSANITY
 • Different states have different legal definitions of insanity and the standards for proving this defense vary widely.
 • The various definitions generally include the inability to tell right from wrong or the inability to control one’s impulses.
 • Most jurisdictions require a formal advanced notice to raise the insanity defense.
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CRIMINAL DEFENSES
 INSANITY
 • In cases where the insanity defense is to be raised, the defendant enters a plea of not guilty and proceeds to trial.
 • When tried, the individual may be found guilty, not guilty by reason of insanity, or, in a few states such as Michigan, guilty but mentally ill.
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CRIMINAL DEFENSES
 INSANITY
 • Defendants found NOT GUILTY BY REASON OF INSANITY are placed in mental health facilities until their mental condition improves to the point where they are no longer a threat to themselves or the community.
 • Authorities that make release decisions tend to be cautious; as a result, defendants can often spend more time there than they would have in prison had they been convicted.
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CRIMINAL DEFENSES
 INSANITY
 • A defendant who is GUILTY BUT MENTALLY ILL is sentenced like any other criminal but serves the sentence in an appropriate psychiatric treatment facility.
 • If their mental health is eventually restored, they serve the remainder of the sentence in prison.
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CRIMINAL DEFENSES
 INSANITY
 • U.S. laws allowing pleas and verdicts of guilty but mentally ill were first adopted in Michigan in 1975.
 • The intent of the Michigan Legislature in approving this new verdict was to decrease the number of insanity acquittals and to simplify jury deliberations by introducing a compromise verdict.
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CRIMINAL DEFENSES
 INSANITY
 • Although the insanity defense is probably the most controversial of all criminal defense strategies, it is also, somewhat ironically, one of the least used.
 • Judges and jurors are very skeptical of these claims, and because of the abstract nature of this defense, it can be very difficult to actually prove.
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CRIMINAL DEFENSES
 INSANITY
 • Virtually, all studies conclude that it is used in about one percent of criminal cases; when it is used, it is seldom successful.
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CRIMINAL DEFENSES
 DURESS
 • DURESS is a defense used when a person does something as a result of coercion or a threat of immediate danger to life or personal safety.
 • Under duress, an individual lacks the ability to exercise free will.
 • At trial, whether the defendant was under duress is a question of fact for the judge or jury.
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CRIMINAL DEFENSES
 DURESS
 • Duress is not a defense to homicide; however, some states will drop homicide to manslaughter for reasons of duress.
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CRIMINAL DEFENSES
 SELF-DEFENSE
 • SELF-DEFENSE is the use of force to protect oneself when in danger.
 • The law recognizes the right of a person who is unlawfully attacked to use reasonable force in self-defense when there appears to be forthcoming danger of bodily harm.
 • How much force is reasonable depends on the circumstances of each situation.

Page 33
                        

CRIMINAL DEFENSES
 SELF-DEFENSE
 • A person cannot use more force than necessary.
 • The force used to repel an attack should be proportionate to the amount of force used against the defendant in the first place.
 • If, after stopping an attacker, the defender continues to use force, the roles reverse and the defender can no longer claim self-defense.
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CRIMINAL DEFENSES
 SELF-DEFENSE
 • Excessive force therefore results in a crime, anything from simple assault to murder, depending on how disproportionate the force is.
 • Deadly force can usually be used only by a person who reasonably believes that there is imminent danger of death or serious bodily harm.
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CRIMINAL DEFENSES
 SELF-DEFENSE
 • Generally, the same rules apply when defending other people or property.
 • A person is also allowed to use deadly or nondeadly force to defend another person from an attack that is about to occur.
 • Reasonable nondeadly force may be used to protect property.
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CRIMINAL DEFENSES
 SELF-DEFENSE
 • Because property is considered less important than human life, the use of deadly force to protect property is illegal in most cases.
 • However, some states have enacted controversial Make My Day laws, which do give occupants a legal right to use deadly force on intruders if a potentially violent attack appears imminent.
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CRIMINAL DEFENSES
 SELF-DEFENSE
 • These state laws protect the occupant using the force against both criminal prosecutions as well as civil lawsuits for damages filed by an injured intruder.
 • The use of deadly force which actually results in death may be defended criminally as a justifiable homicide.
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CRIMINAL DEFENSES
 INFANCY
 • Children are not criminally responsible for their actions until they are old enough to understand the difference between right and wrong and the nature of their actions.
 • Children under the age of seven are conclusively presumed to lack the capacity to commit a crime.
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CRIMINAL DEFENSES
 INFANCY
 • Between the ages of 7 and 14, children are presumed to be incapable of committing a crime.
 • However, this presumption is not conclusive; it can be challenged by the prosecution through the admission of evidence that the child knew that what they were doing was wrong.
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CRIMINAL DEFENSES
 INFANCY
 • Anyone over the age of 14 is presumed to be capable of committing a crime, but this presumption can be refuted by proof of either mental or physical incapacity.
 • Statutory law in Michigan states that the age of mandatory criminal liability is 17.
 • All states have juvenile courts, which are separate from criminal courts.
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CRIMINAL DEFENSES
 INFANCY
 • Juveniles accused of a crime are tried in these courts as delinquent children rather than as criminal defendants.
 • The main objective of juvenile courts is to rehabilitate rather than punish.
 • In the 1990s, some state legislatures passed laws to make it easier to prosecute juveniles in adult courts, especially in cases involving violent crime.
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CRIMINAL DEFENSES
 INFANCY
 • Michigan followed suit in 1997 with the JUVENILE WAIVER LAW—a statute which allows prosecutors to request that a juvenile be tried as an adult for certain offenses, regardless of age.
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CRIMINAL DEFENSES
 INFANCY
 • The same law allowed Michigan judges three possible sentences for youths convicted in adult court: an adult prison term, a sentence that begins in juvenile facilities and then may continue in adult correctional facilities, or a sentence to juvenile facilities alone that expires when the youth reaches age 21.
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CRIMINAL DEFENSES
 IMMUNITY
 • IMMUNITY is the freedom from prosecution even when one has committed a crime.
 • Immunity may be granted in exchange for an agreement to testify about the criminal conduct of others.
 • A person with immunity must answer all questions—even those that are incriminating.
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CRIMINAL DEFENSES
 IMMUNITY
 • There are two types of immunity that can be provided to a witness: use immunity and transactional immunity.
 • The different types of immunity provide different protections.
 • If granted USE IMMUNITY, the prosecutor is not permitted to use what they said, or evidence derived from what they said, to help prosecute them later.
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CRIMINAL DEFENSES
 IMMUNITY
 • Transactional immunity provides far greater protection.
 • If granted TRANSACTIONAL IMMUNITY, the prosecution may never prosecute for the crime at issue, even based on evidence independent of their testimony.
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CRIMINAL DEFENSES
 PROCEDURAL DEFENSES
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CRIMINAL DEFENSES
 STATUTE OF LIMITATIONS
 • STATUTE OF LIMITATIONS is the maximum period of time that the prosecution has for filing criminal charges.
 • Such statutes have been enacted to protect persons against claims made after evidence has been lost, memories have faded, or witnesses have disappeared.
 • Most crimes have a time limitation on how long after the crime charges can be filed.
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CRIMINAL DEFENSES
 STATUTE OF LIMITATIONS
 • Once the statute has expired, the court lacks jurisdiction to try or punish a defendant.
 • One major exception is murder, however; there is no limit on when murder charges can be filed.
 • The time limit typically starts to run on the date the offense was committed, not from the time the crime was discovered or the accused was identified.

Page 50
                        

CRIMINAL DEFENSES
 STATUTE OF LIMITATIONS
 • Generally speaking, the statute of limitations for most serious felonies is 10 years in contrast to 6 years for misdemeanors and other lesser felonies.
 • In Michigan, other exceptions are when the suspect flees the state after the crime or when the victim is under 18; both of these circumstances extend the time to file charges.
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 • Double jeopardy addresses the merits of whether a case should be tried as opposed to whether a crime was actually committed.
 • DOUBLE JEOPARDY is a legal right which prohibits the government from prosecuting individuals more than one time for a single offense.
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 • Double jeopardy is defined in the Fifth Amendment of the U. S. Constitution, which states that no person shall "be subject for the same offense to be twice put in jeopardy of life and limb."
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 As explained by the U.S. Supreme Court, the basis of the protection of double jeopardy is that a person shall not be harassed by successive trials and the associated resources and energy of subsequent defenses.
 A defendant can experience two trials for the same offense is if the first prosecution attempt ended in a MISTRIAL.
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 • This is because a mistrial ends a trial prematurely without an acquittal or a conviction; therefore jeopardy has not yet been technically attached to the accused.
 • Consequently, in any criminal case where a jury is unable to reach a unanimous decision, the government is free to prosecute the defendant again and again until a jury unanimously decides one way or another.
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 • A major exception to the double jeopardy rule is known as the doctrine of separate sovereigns.
 • It states that if a person commits a crime that violates both a state and federal law, both the state and federal government can prosecute that person in separate proceedings.
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 • Under this doctrine, if someone breaks a state law and a federal law in the same act, they can be prosecuted by either or both the state or federal government.
 • A win in either forum is no bar to a subsequent prosecution in the other.
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 • The largest implication that double jeopardy carries is in the event of undiscovered evidence.
 • Often, after a defendant has been acquitted, law enforcement will find additional evidence that proves the guilt of the accused.
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CRIMINAL DEFENSES
 DOUBLE JEOPARDY
 • However, if the trial is already over and the defendant has been acquitted, the prosecution does not have the right to re-try the case.
 • For this reason, the prosecution makes every effort to collect all available evidence before arraigning a defendant on charges.
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CRIMINAL DEFENSES
 ENTRAPMENT
 • ENTRAPMENT occurs when a law enforcement officer induces a law-abiding citizen to commit a crime for the purpose of instituting a criminal prosecution against them.
 • The defendant must show that the crime would not have been committed had it not been for the persuasion of the police officer.
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CRIMINAL DEFENSES
 ENTRAPMENT
 • In other words, the police put the thought into the defendant’s mind.
 • The theory behind entrapment is that the government shouldn't be allowed to push someone into committing a crime and then convict them for it.
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CRIMINAL DEFENSES
 ENTRAPMENT
 • There is no magic test to identify an undercover police officer; they are allowed to lie and do not have to identify themselves when asked.
 • In addition, all states have laws that give police officers immunity from prosecution if they use drugs during an undercover operation.
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CRIMINAL DEFENSES
 ENTRAPMENT
 • Entrapment is difficult to prove and cannot be claimed as a defense to crimes involving serious physical injury, such as rape or murder.
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CRIMINAL DEFENSES
 THE MIRANDA WARNING
 • In 1966, the U.S. Supreme Court ruled in Miranda v. Arizona that when law enforcement officers question people in custody, the evidence collected in their interviews cannot be used against them unless they have been informed of their constitutional rights to counsel and to remain silent.
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CRIMINAL DEFENSES
 THE MIRANDA WARNING
 • The Miranda rule was developed to protect an individual’s Fifth Amendment right against self-incrimination since many people feel obligated to respond to police questioning.
 • So if a person exercises this right and refuses to answer a police officer’s questions, this fact cannot be used them in court.
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CRIMINAL DEFENSES
 THE MIRANDA WARNING
 • In other words, it is improper for the prosecution to comment on the fact that a person refused to answer a police officer’s questions.
 • The MIRANDA WARNING ensures that people in custody realize they do not have to talk to the police, and that they have the right to the presence of a lawyer.
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CRIMINAL DEFENSES
 THE MIRANDA WARNING
 • If a suspect is interrogated in custody without being read their rights, the statements they make are automatically excluded as evidence.
 • As a practical matter, sometimes charges may be dismissed as the result of suppression of evidence because of a failure to read the Miranda warnings.
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CRIMINAL DEFENSES
 THE MIRANDA WARNING
 • This would be due to the prosecution simply not having enough evidence left to pursue the case.
 • But failure to read suspects their Miranda rights before questioning does not require the dismissal of charges, only the exclusion of evidence.
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CRIMINAL DEFENSES
 THE MIRANDA WARNING
 • But if a suspect spontaneously volunteers information, either before or after Miranda warnings, there is no Miranda requirement and therefore the information is admissible in evidence.
 • Thus, Miranda applies only to statements that are the product of police questioning.
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CRIMINAL DEFENSES
 THE EXCLUSIONARY RULE
 • The Fourth Amendment of the U.S. Constitution establishes the right to privacy and the right to be free from unreasonable searches and seizures.
 • Balanced against an individual’s reasonable expectation of privacy is the government’s need to gather information.
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CRIMINAL DEFENSES
 THE EXCLUSIONARY RULE
 • In the case of the police, this is the need to collect evidence against criminals and to protect society against crime.
 • The Fourth Amendment does not give citizens an absolute right to privacy, and it does not prohibit all searches—only those that are deemed unreasonable.
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CRIMINAL DEFENSES
 THE EXCLUSIONARY RULE
 • In deciding if a search is reasonable, the courts consider the facts and circumstances of each case to determine whether any evidence found in a search was legally obtained.
 • If a court finds that the search was unreasonable, then evidence found in the search cannot be used at the trial against the defendant.
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CRIMINAL DEFENSES
 THE EXCLUSIONARY RULE
 • This principle—the EXCLUSIONARY RULE—does not mean that the defendant cannot be tried or convicted, but it does mean that evidence seized in an unlawful search cannot be used at trial.
 • The exclusionary rule encourages law enforcement officers to obey the Fourth Amendment.
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CRIMINAL DEFENSES
 THE EXCLUSIONARY RULE
 • They know that if they break the rules, any evidence they find illegally will be thrown out of court and their efforts will have accomplished nothing.
 • Many people have objected to the exclusionary rule because it sometimes prevents clearly guilty people from being convicted.
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CRIMINAL DEFENSES
 THE EXCLUSIONARY RULE
 • Therefore, those who have committed serious crimes may be allowed to go free on what most people view as a technicality.
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