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Issues involving the effective investigation and prosecution of complex corporate offences in
 Australia
 ICAC SYMPOSIUM 2006
 Paul ShawSenior Assistant DirectorCommercial Prosecutions BranchCommonwealth Director of Public ProsecutionsSydney, Australia
 The views expressed in this presentation may not necessarily be the views of the Commonwealth Director of Public Prosecutions
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Commonwealth DPP
 • established under the Director of Public Prosecutions Act 1983, began in 1984
 • can only perform the functions and exercise the powers set out in the DPP Act
 • independent of Government and investigating agencies
 • provides a prosecution service to the Commonwealth of Australia
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Function and role
 • advise investigating agencies
 • evaluate briefs of evidence
 • draft charges to be laid, and
 • prosecute criminal proceedings at court
 Commonwealth DPP is not an investigative agency

Page 4
                        

The Commonwealth DPP has publicly available guidelinesrelating to the prosecution policy of the Commonwealth - the “Prosecution Policy of the Commonwealth”.
 Two key criteria:1. requirement that there be sufficient evidence to establish
 a prima facie case and a reasonable prospect of conviction before prosecution action is instituted; and
 2. consideration must be given as to whether prosecution is in the public interest.
 Therefore a prosecution should only proceed if there is sufficient evidence and if the prosecution is in the public interest.
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Prosecution of offences involving corporations
 • prosecution is only one aspect of the enforcement response to contraventions of securities law and corporate fraud
 • other litigation will (and should) occur
 • rarely prosecute corporations themselves, rather focus on individuals within the corporations
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Relevant offences prosecuted by the Commonwealth DPP
 1. Frauds by company directors or officers. 2. Investment advisor/Ponzi frauds. 3. Market offences, including insider
 trading. 4. False or misleading statements. 5. Fundraising frauds.
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Effective prosecution actionInvestigation stage
 • timeliness of enforcement action is critical• essential that an early focus be brought to any
 matter:
 • a plan of the investigation• appropriate resources and expertise • make decisions as early as possible as to which areas
 are to be investigated and which are not• construct a “theory” for the case, ideally that should be
 logical and capable of being easily understood
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• identifying appropriate contraventions of the law:
 • reflective of criminal conduct• identify the elements of the contravention that have to
 be established and understand any relevant law • focus on the key problematic elements• keep an investigation under review• do not ignore emerging problems of a case
 • collating sufficient evidence to enable the relevant enforcement action to be considered:
 • identify appropriate witnesses and evidence• remain objective• remember, suspicion is different to proof• ensure that the evidence collated has been done so
 legally
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• promptly proceed with the most serious charge(s) available on the evidence:
 - if done ‘correctly’, this will reduce later problems- and is more likely to result in a guilty plea
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Prosecution stage• consistent with investigation approach• adequate and appropriate resources• periodic review
 • Litigation support• provide computer databases for document
 management and control• effective use of information technology
 • Presentation• appropriate expertise within the advocacy team• the jury should be provided with a definition of
 technical or industry terms• use summaries and flowcharts at court to assist a
 jury’s understanding of the facts
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ChallengesCriminal action faces particular challenges• a higher evidentiary burden of proof
 • frequently the most vigorously opposed enforcement action
 • accountants and lawyers may have been involved in the transaction and be relied upon by the accused as a part of the defence
 • the facts, conduct and law may be complex
 • defence may seek to portray conduct as negligent but not dishonest
 • prosecution disclosure but no (complete) defence disclosure
 • at sentence, ensuring the court understands the serious of the conduct
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How are those challenges met?
 Many of the challenges are met by proceeding with thestrongest available charge(s).
 Evidential• documentary evidence:
 – identify, obtain and preserve – obtain relevant computer data and recovery of
 deleted material – emails, letters and documents important – as is
 the date they were prepared – hand writing and forensic analysis
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Witnesses • in white-collar prosecutions witnesses are frequently
 unwilling to assist • consider appropriate use of compulsive powers (if available)• use of indemnified witnesses - identify those at a lower level
 of criminality who are able to assist
 • value of an indemnified witness• who is the right person?
 - criminality not too high- value as a witness from a jury’s perspective- is there corroboration?
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• public confidence/transparency with indemnification process is important
 • a person may plead and assist authorities to obtain: - discounted sentence, finality and save costs, - but need to get assistance promised - and need to maintain public confidence when that
 occurs• accountants and lawyers as witnesses:
 - frequently reluctant to assist- their evidence may be critical- consider using compulsive powers (if available)- did they know all relevant facts?- was their advice fully followed?- have they themselves committed an offence?
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Expert witnesses• frequently used due to the factual complexity
 and/or the technical nature of the offence • care needs to ensure that an appropriate person
 be selected as an expert• need to preserve their independence/objectivity
 Factual complexity• need to explain to juries and judges• use of electronic presentation of evidence• use of flowcharts, tables etc
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Executive Directors• Smith•Jones Non Executive Directors
 •Gordon•Kaye•Hinch•Johnston•O’Connell
 Company SecretaryRoberts
 Directors•Smith•King•Jones•Rowe•Smart•Simpson
 Group Reinsurance Manager•Fitzgerald
 AF Insurances Limited
 100%
 AFGeneral Insurance Company
 Company SecretaryRoberts
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Insurance Company
 $$$$$$$
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 Policy
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Insurance Company
 $$$$$$$
 Claim
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Insurance Company
 $$
 Insurance
 Policy
 Profit
 Reserves (Provision for future claims)
 $$
 $$
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• In its traditional form, reinsurance occurs where one insurer decides to insure with another insurer part or all of its potential liabilities under the policies it has issued.
 • The insurer who obtains this form of insurance is known as the “ceding” company or the reinsured, and the insurer who agrees to take on part or all of the potential liabilities under policies issued by the ceding company or reinsured is known as the reinsurer.
 • The resulting contract is known as a reinsurance contract or reinsurance policy.
 REINSURANCE
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Insurance Company
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 Insurance
 Policy
 Reinsurance Company
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 Reinsurance Policy
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Insurance Company
 $$$$$$$
 Claim Reinsurance Company
 Claim
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As at 6 May 2003Premium $55m
 AF RA
 Placement slips + side letter
 $12.5m
 AF RA
 = $10m loss to RA
 = $12.5m benefit to RA
 No recoveries
 placement slips
 side letter
 6.25m 1/5/20036.25m 1/7/2003
 = Overall Profit (fee) of $2.5m to RA
 dated 16 March
 Reinsurance recoveries $65m
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Document Management
 • critical to manage documents, or items, obtained by the investigating agency from day one of an investigation.
 • include recording the physical location of the document, its source and witnesses who identify or give evidence about the document (or item)
 • a means by which the significance/relevance of the document or item is identified
 Disclosure or “discovery”• obligation to disclose unused material to ensure a fair trial • problematic in large matters
 – requires significant resources• essentially there is no defence disclosure
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Future objectives
 • contribute to appropriate law reform
 • identify, assess and implement:
 - lessons from recent cases
 - improved approaches in investigating and prosecuting these complex
 matters, including use of technology
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