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Chapter 11Legal Framework for Public Schools
 Naiella Knight-JamesEdu 505
 Dr. LaursenOctober 23, 2013

Page 2
                        

ObjectivesO Identify federal constitutional provisions
 affecting education.O Discuss the importance of state
 constitutional provisions affecting education.O Compare statutory law, case law, and
 administrative law.O Describe the levels of the Federal Court and
 State Court.O Explain how challenges under the
 establishment clause are evaluated.O Discuss the current position of the court in
 regard to prayer and bible reading in the public schools.
 O Distinguish between permissible and impermissible state aid and nonpublic education.
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ORed Questions

Page 4
                        

*Federal Constitutional Provisions Affecting
 Education Education is not mentioned in the U.S.
 Constitution. It is through Article I, Section 8 the so-called “General Welfare Clause”, that the federal government has become involved in education.
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Federal Constitutional Provisions Affecting Education cont.
 Article I, Section 8 gives congress the power to tax and to provide for the common defense and general welfare of the United States. In other words (it is giving Congress
 the authorization to tax and to spend money for a variety of activities,
 including education that was “construed” as being in the general
 welfare). this clause only gives congress the authority to
 tax for that purpose.
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Federal Constitutional
 Provisions Affecting Education
 Although congress may levy taxes to provide support for education it may not legislate control of education.
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Federal Constitutional
 Provisions Affecting Education
 In recent years, the supreme court has ruled that the federal government can attach conditions to the use of federal funds that, if not complied with, may result in denial or withdrawal of the funds.
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Federal Constitutional Provisions Affecting Education
 O Exercising its authority under the general
 welfare clause, Congress has enacted
 a massive body of instructional
 programs, as well as providing services and
 programs for identified special
 needs students and financial assistance to prospective teachers
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*Amendments to the Constitution that Affects Schools
 O First Amendment
 O Fourth Amendment
 O Eighth Amendment
 O Tenth Amendment
 O Fourteenth Amendment
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First Amendment cont.
 O protects religious liberties through the “Free Speech Clause”:
 “Congress shall make no law . . . abridging
 the freedom of speech or of press;
 or of the right of the people peaceably to
 assemble…”
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Fourth Amendment
 O Protects the right of the people to be secure in their persons, houses, papers, and effects against unreasonable searches and seizures without probable cause.
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Eighth AmendmentOProtection against cruel and unusual punishments.
 OThe Supreme Court states that disciplinary corporal punishment “per se” is not cruel and unusual punishment as anticipated by the eighth amendment.
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Eighth Amendment
 This does not mean that corporal punishment may not be
 prohibited by state , school district regulations, or that
 punishment can be excessive.
 If the punishment causes physical harm, it may be
 grounds for a civil action for assault and battery.
 Example: (Ingraham v. Wright, 1977)
 http://www.east-buc.k12.ia.us/02_03/AG/ing/le1.htm
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Tenth Amendment According to the
 Tenth Amendment Individual states are free to make laws
 outside of the Constitution for their
 own jurisdictions. This amendment is sometimes referred to as the States'
 Rights Amendment
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Fourteenth Amendment
 “Equal Rights”“ …No state shall make or
 enforce any law which shall abridge the privileges or
 immunities of citizens of the United States; nor shall any
 state deprive any person of life, liberty, or property,
 without due process of law…”
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Fourteenth Amendment cont.
 The fourteenth amendment is the constitutional provision most often involved in educational related cases because it pertains specifically to state actions, and education is a state function.
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*State Constitution Provisions Affecting Education
 The overall intent of the State Constitution Provisions is to ensure that schools and education be encouraged and that a uniform system of schools be established.
 Example: Free Public Schools for all children (ages 4 -20).
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*Statutory Law
 Statutes are laws enacted by legislatures
 They are the second highest level of law following the constitution
 They establish the specifics of operations
 Continually reviewed, and often revised,
 There are two statutory laws Federal and State
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Federal StatutesO Despite the federal constitutional silence
 on education, the congress renews numerous statutes that affect the public schools.
 O Ex: O (NCLA) is one of the most recent and far
 reaching federal statutes affecting education
 O (OSHA) which requires employers to furnish a safe working environment
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Federal StatutesOMany of the Statutes enacted by congress are related to the provision of financial assistance for special instructional programs.

Page 21
                        

State StatutesO Most of the laws affecting the public
 schools are enacted by state legislatures
 O The power of the state legislature is absolute.
 O The legislature have delegated the administration of education to the department of education agency
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State StatutesO The State Statutes regulate
 matters such as… 1. certification,2. power of school boards3. accreditation 4. curriculum 5. school calendar 6. graduation requirements7. facilities construction 8. raising and spending of monies
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State Statutes
 The courts have made it clear that school districts have no inherent right to exist; they exist only at the will of the legislature.
 They can be created, reorganized, or abolished at the will of the legislature.

Page 24
                        

*Case LawAlso referred to as “common law”
 or “Judge-made-law”It is created by the courtsIt explains the verdict of the case Case law is based on the doctrine of
 “stare decisis” which means let the decision stand
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*Administrative Rule and Regulations
 Are sometimes called “Administrative law”
 it is the body of law that governs the activities of administrative agencies of government
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The agencies that have significant interaction with schools are…
 The Department of Agriculture
 The Department of
 Health and Human Services
 The Department of Labor
 The State Department of Education
 The Office of Civil Rights of the Department of Education along with the Equal Employment Opportunity Commission
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*Power and Organization of the Courts
 The court has three basic functions
 1. Settle disputes between parties
 2. Interpret laws and policies3. Determine the constitutionality
 of governmental actions
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Statutory law Case law Regulatory law or administrative law
 Statutory laws are passed by the congress or state legislatures  -Second highest level of law -Deals with Specific operations -Subject to review -Federal and State
 -Case law refers to the court decisions based on the interpretations of statutes. It comprises the written opinions or decisions of judges who passed the verdict in a particular case and the reasoning behind it. This includes citations to pertinent statutes and other cases (precedents). -stare decisis
 -Administrative law regulates the state’s relations and its institutions relations with individual citizens.
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Power and Organization of the Courts
 The Federal Court SystemConsists of three levels of
 courts of general justification that are
 involved in educational cases
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The Federal Court System
 O A Supreme Court O (The highest court
 in the land)O Courts of Appeals (the 13 circuits courts
 of appeals in the federal system)
 O District Courts (the lowest level of
 federal court)
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The State Court SystemO The State Court System Resembles the Federal Court
 System
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O Most educational cases are handled by the state courts rather then federal
 courts
 State Court System
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*Student and Teacher First Amendment Rights: Religion
 O A desire to erect a wall of separation by Thomas Jefferson was prompted by the controversial issue of the appropriate relationship between religion and state
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Student and Teacher First Amendment Rights: Religion
 O Individuals are free to believe whatever they want but they are not always free to act on those beliefs
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OGold Questions
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Student and Teacher First Amendment Rights: Religion
 O Maintaining the wall of separation without being hostile to religion has been a challenge
 O Based on its 1971 decision in the case of Lemon v. Kurtzman, the Supreme Court came up with the three part "test" of any religion-related law,
 “The Lemon Test.”
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Student and Teacher First Amendment Rights:
 Religion In order for any law to satisfy the First
 Amendment,
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*Student and Teacher First Amendment Rights: Religion
 O The church v. state issues can be categorized into Four main areas
 1. Prayer and Bible 2. Religious Expression 3. Religious Access to School
 Buildings 4. Challenges to the Curriculum
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Prayer and Bible Reading
 Two of the most litigated areas have been Prayer at School-Sponsored Activities
 1.Graduations2. Athletic Events
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Religious ExpressionReligious Displays and Observances
 O religious program must serve an educational purpose
 O cannot make any child feel excluded O Holiday programs may include religious music
 and themes but they should not dominateO Skits should be cultural rather than religiousO Displays may include diverse, cultural, ethnic,
 religious symbols and should be temporary.O The courts also allow employees to take unpaid
 leave for religious beliefs
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Religious Expression cont.
 Wearing of Religious Attire
 Example; (Cheema v. Thompson, (1995) The district refused to allow three young Khalsa Sikh students to wear ceremonial knives called kirpans to school.
 The cases was settled when both sides agreed that the knives could be worn if…1. blades were dulled2. did not exceed two and a half inches in length3. sewn securely into a cloth pouch.O Teachers are permitted to wear incidental pieces (cross,
 crucifix, Star of David)
 http://www.sikhcoalition.org/component/content/article/7-legal/20-united-states-judicial-opinions-regarding-the-sikh-religious-identity-summary-of-landmark-decisions
 http://www.sikhcoalition.org/component/content/article/7-legal/20-united-states-judicial-opinions-regarding-the-sikh-religious-identity-summary-of-landmark-decisions
 http://www.sikhcoalition.org/component/content/article/7-legal/20-united-states-judicial-opinions-regarding-the-sikh-religious-identity-summary-of-landmark-decisions
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Religious Expression cont.
 Pledge of AllegianceO Students participation must be
 voluntary. Students cannot be required to recite the pledge or punished for failing to do so
 O The flag salute is said to be a violation of the religious freedom of Jehovah’s Witnesses
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Religious Expression cont.
 Distribution of Religious literature
 O “ Equal Access Rational“( The same rules apply when
 distributing nonreligious literature or religious literature)
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Religious Access to School Buildings
 O A Limited Open Forum may be provided for non-curriculum related student group to meet on school premises during the lunch hour, before or after school, or during other non-instructional time.
 O Access can be denied only if the ideas that the group wishes to express are likely to lead to a disruption of the functioning of the school.
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Challenges to the Curriculum
 Parents attempting to…1. introduce religious material and
 curriculum 2. Eliminate specific courses, activities,
 or materials said to be advancing religion
 3. People claiming that public schools are hostile to religion
 4. Secular humanism: evolution: disclaimer

Page 46
                        

*Public Aid to Private Schools
 Vouchers Tax credits and Deductions
 Are seen as a way to extend private school options to disadvantage students in urban areas and students attending failing public schools.
 Tax benefit only given to parents of students attending private school
 Tax credit to businesses for donations
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Compulsory Attendance
 O Every child within a certain age group must attend school within the state.
 O They may attend public, private, or homeschooling
 O Children of illegal aliens have the right to attend schools in the district of their residence as well as homeless youths who have no address but are living within their boundaries.

Page 48
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So, How Tall is the Wall that Separates State and Church?
 Teachers have the absolute right to believe as they choose. However, the right to act on these believe is not absolute.
 The teacher’s right to free exercise of religion must be balanced between the schools interest in maintaining the “delicate” balance between church and state, neither endorsing or prohibiting religion.

Page 50
                        

Source
 O L. Dean Webb, A. M. (2010). Foundations of American Education. New Jersey: Merrill.
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