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UNITED STATES DISTRICT COURTSOUTHERN DISTRICT OF FLORIDACase No.
13-24231-CIV-SElTZ/SIM ONTON

NEW YORK DISCOUNT PLUS, lNC.,Plaintiff,

SCOTTSDALE INSURANCE COM PAN Y,Defendant.

ORDER GM NTING PLAINTIFF'S M OTION TO STRIKE DEFENDANT'S AFFIRM
ATIVEDEFENSES AND REOUIRING A MORE DEFINITE STATEM ENT FROM
PLAINTIFFTHIS M ATTER is before the Court on Plaintiffs M otion to
Strike Defendant's

Affirmative Defenses (DE-4J. On October 7, 2013, Plaintiff New
York Discount Plus, Inc. (tCNYDiscounf') brought an action against
Defendant Scottsdale Insurance Company (stscottsdale'') inthe
Circuit Court of the Eleventh Judicial Circuit in and for M
iami-Dade County, Florida.Scottsdale filed an answer that asserted
six affirmative defenses and then removed the case onNovember 2l,
2013 (DE-I). NY Discount then moved to strike Scottsdale's
aftinnativedefenses.

Having reviewed the Complaint (DE-1-3 at pp. 9- 1 1j,
Scottsdale's Answer (DE- 1-3 atpp. 12-202, NY Discount's Motion to
Strike, the response (DE-8j and reply (DE-9J thereto, andthe
applicable case law, the Coul't finds that each of Scottsdale's
affirmative defenses fails toprovide NY Discount with fair notice
of the affirmative defense or the grounds upon which itrests.
Accordingly, the Court will grant NY Discount's motion. However, in
order to narrowand focus the issues before the Court, the Court
will order NY Discount to tile a more detinitestatement as to
paragraph 7 of the Complaint, after which Scottsdale may amend its
Answer andre-plead certain of its defenses.
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1. LEGAL STANDARDA coul't ddmay strike from a pleading any
insufficient defense or any redundant,

immaterial, impertinent, or scandalous matter.'' Fed.R.CiV.P.
1249. fsAlthough motions to strikea defense are generally
disfavored, a Rule 1249 motion to dismiss a defense is proper when
thedefense is insufficient as a matter of law.'' Kaiser Aluminum dr
Chem. Sales, lnc. v. AvondaleShipyards, Inc. , 677 F.2d 1045, 1057
(5th Cir. 1982), ccr/. denied, 459 U.S. 1 105 (1 983).

An affirmative defense is an assertion by the defendant raising
new facts and argum entsthat, if tnze, will defeat the plaintiff s
claim, even if al1 allegations in the complaint are true. :$A

defense which points out a defect in the plaintiffs prima facie
case is not an affirmativedefense.'' In re Rawson Food Svc., Inc.,
846 F.2d 1343, 1349 (1 1th Cir. 1988). Becauseaftirmative defenses
are often proven by facts extrinsic to the plaintiff s claim, a
plaintiff needs toreceive fair notice of an affirmative defense as
early as possible so that the parties can focusdiscovery
accordingly.Therefore, the general rule is that affirmative
defenses must be set forthin the pleadings or be deemed waived. Am.
Nat '1 Bank v. Fed Deposit Ins. Corp., 710 F.2d

1528, 1537 (1 1th Cir. 1983).Affirmative defenses are also
subject to the general pleading standards of the Federal

Rules of Civil Procedure. See Romero v. 51 Waste 5''., f f C,
619 F. Supp. 2d 1356, 1358 (S.D.Fla. 2009). As such,affinnative
defenses that fail to recite more than bare-bones
conclusoryallegations are legally insufficient and will be
stricken. Morrison v. Executive AircrapRehnishing, Inc., 434
F.supp.zd 1314, 1318 (S.D. Fla. 2005).

1 However,a defendant does not waive an affirmative defense if
the earlier omission from a responsivepleading does not prejudice
the plaintiff. Edwards v. Fulton Cn@., Ga., 509 F. App'x 882,
887-88 (1 1th Cir. 20 l 3)(raising an affirmative defense in a
motion for summary judgment did not constitute a waiver because the
opposingparty had sufficient time to respond to the defense); see
also Hassan v. U.S. Postal Scrv. , 842 F.2d 260, 263 (1 1thCir.
1988) (ttlWqhen the failure to raise an affirmative defense does
not prejudice the plaintiff, it is not error for thetrial court to
hear evidence on the issue.'').
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II. ANALYSISThe Court will address each of the asserted defenses
in turn.First Alnrmative Dfense:''F/?: Complaintfails to state a
claim against SCOTTSDAL

upon which reliefcan be granted ''This is simply a recitation of
the standard for a motion to dismiss under Fed. R. Civ. P.

l2(b)(6), and is not an affirmative defense.Therefore,
Scottsdale's First Affirmative Defensemust be stricken.

Second Aflrmative Defense: ''Plaintt fails to ident? any policy
conditions under thecontract of insurance SCOTTSDAL issued to New
York Discount Plus, Inc. I'sic) whichDefendant breached. SCOTTSDALE
has notfailed to comply with any terms and conditions ofthe
contract ofinsurance issued to NYDiscount Plus, Inc. ''

This is an attempt to point out a defect in NY Discount's
primafacie case, and is not anaffirmative defense. Therefore,
Scottsdale's Second Affirmative Defense must be stricken.

However, in order to narrow and focus the issues before the
Court, the Court willconstrue this purported defense as a motion
for a more definite statement under Fed.R.CiV.P.12(e). Paragraph 7
ef the Complaint states that the insurance policy diprovided
coverage for a11of the losses, damages, and expenses that New York
Discount suffered and incurred,'' but fails(1) to specify any
particular tlosses, damages, and expenses,'' (2) to explain how
such losses,damages, or expenses occurred, or (3) to point to
specitk terms of the insurance policy thatallegedly provide
coverage for such losses, damages, or expenses. As such, Paragraph
7 is sovague and am biguous that Scottsdale cannot reasonably
prepare a response. Therefore, N YDiscount shall file a more
definite statem ent of its Complaint as to Paragraph 7.

Case 1:13-cv-24231-PAS Document 12 Entered on FLSD Docket
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Third Afnrmative Defense: t'p/Jfa/lf/'''claims against SCOTTSDAL
E are barred bydoctrines ofwaiver, estoppel, laches, unclean hands
and/or acquiescence. ''

This purported defense (1) lists five distinct affirmative
defenses, each of which must bepled separately, (2) does not
suggest how any of these defenses might apply to the instant
case,(3) does not identify the elements of any of these defenses,
and (4) does not provide or evensuggest factual supportfor any of
these defenses or forany elements thereof. Therefore,Scottsdale's
Third Aftirmative Defense fails to provide fair notice and must be
stricken, withleave to re-plead.

Fourth Affirmative Defense..New York Discount Plus, Inc. JJ/c./
has failed to satis.h the policy terms and conditions. TheBuilding
and Personal Property Coverage Form CP 00 10 (06/07.), which is
part of the policy

'WCOFFSXWf E tlwe,V no additional moniesfor damages as

issued to aVF Discount Plus, Inc. states . . . . '' gs'cc DE-1-3
at pp. 14-19 for the quoted insurancepolicy excerpt).

Though unclear, this appears to be an allegation that NY
Discount failed to satisfy certainconditions precedent. gW lhen
denying thata condition precedent has occurred or beenperformed, a
party must do so with particularity.'' FeII.R.CiV.P.
9(c).Scottsdale simply quotesnumerous pages of the policy without
suggesting which terms apply or how they might apply.Therefore
Scottsdale's Fourth Affirmative Defense Cldoes not advise Plaintiff
how , why or inwhat way the coverage is allegedly excluded,''
Meridian ofpalm Beach Condo. Ass'n, Inc. v.QBE Ins. Corp., 06-8 1
108-C1V, 2007 WL 1364334 at *2 (S.D. Fla. May 8, 2007) and must
bestricken, with leave to re-plead.

Fifth Aff-rmative Defense.. ''Plaintt has failed to mitigate
damages as required underFlorida Dw and any such recovery should be
proportionally reduced as a matter ofthisfailure. ''

4
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This defense does not suggest in what way NY Discount may have
failed to m itigatedamages, nor does it plead any supporting facts.
Therefore Scottsdale's Fifth AffirmativeDefense does not provide
fair notice and must be stricken, with leave to re-plead.

Sixth Afnrmative Dqfknse: ''Dep ndant specscally claims any
credit or uc/t?//' to whichthe De ndant is entitledfor any and
allpayments paid orpayable to any thirdparty, including alender or
other interested entity. ''

This defense does not refer to any particular setoff or credit
to which Scottsdale m ight beentitled, nor does it specify any
lender or other entity to which payments may have been paid
orpayable. lt furthermore does not indicate why Scottsdale might be
entitled to any such credit orsetoff. Therefore Scottsdale's Sixth
Affirmative Defense does not provide fair notice and mustbe
stricken, with leave to re-plead.111. CONCLUSIONAccordingly, it
is

ORDERED thatPlaintiff s Motion to Strike Defendant's Affirmative
Defenses (DE-4q is GRANTED.Plaintiff shall file, no later than
February 11, 2014, a more definite statem ent as toParagraph 7 of
the Complaint.

3. Defendant may file an amended Answer on or before February
17. 2014.mday of February,2014.oxE AND ORDERED in M iami, Florida,
this% 1

PATRICIA A . SEITZUN ITED STATES DISTRICT JUDGECopies to:
Counsel of Record

5
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