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ChapterChapter 11
 Law of Contract1872
 NATURE OF CONTRACTThe law which is related to contracts in India is called as Indian
 Contract Act, 1872. This Act was passed by British India and it isbased on the principles of English Common Law. Indian Contract Actis applicable to all the states of India except the state of Jammu andKashmir. Indian Contract Act determines the circumstances in whichpromises made by the parties to a contract shall be legally binding onthem. All of us in the world enters into a number of contracts everydayknowingly or unknowingly. Each contract creates some rights and dutieson the contracting parties. Hence, this legislation, Indian Contract Act of1872, being of lean nature, deals with the enforcement of these rightsand duties on the parties in India.
 The Act originally had 266 Sections, it had wide scope andincluded—
 General Principles of Law of Contract – Sections 01 to 75 Contract relating to Sale of Goods – Sections 76 to 123 Special Contracts – Indemnity, Guarantee, Bailment and
 Pledge – Sections 124 to 238 Contracts relating to Partnership – Sections 239 to 266
 Indian Contract Act embodied the simple and elementary rulesrelating to Sale of Goods and Partnership. The developments of modernbusiness world found the provisions contained in the Indian ContractAct inadequate to deal with the new regulations or give effect to the newprinciples. Subsequently, the provisions relating to the Sale of Goodsand Partnership contained in the Indian Contract Act were invalidatedrespectively in the year 1930 and 1932 and new enactments namely Sale
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2 Business Law
 of Goods and Movables Act 1930 and Indian Partnership Act 1932 werere-enacted.
 At present, the Indian Contract Act may be divided into two parts.
 Part 1: deals with the general principles of Law of Contract —Sections 1 to 75.
 Part 2: deals with Special kinds of Contracts such as —
 1. Contract of Indemnity and Guarantee2. Contract of Bailment and Pledge3. Contract of Agency
 1. Indian Contract Act, 1872 came into force on 1st September,1872.
 2. ICA applies to whole of India except the state of Jammu &Kashmir.
 3. The provisions which are related to contract are contained inIndian Contract Act, 1972.
 4. The provisions which are related to sale of goods wereoriginally contained in Indian Contract Act, 1872.
 5. The provisions which are related to sale of goods arecontained in the Sale of Goods Act, 1930.
 6. The Sale of Goods Act came into force on 1st July, 1930.7. Indian Partnership Act came into force on 1st October, 1932.8. The provisions which are related to partnership are
 contained in Indian Partnership Act, 1932.9. Contract [Sec. 2(h)] – An agreement which is enforceable
 by law.10. Agreement [Sec. 2(e)] – Every promise and set of promises
 forms consideration for each other.11. Promise [Sec. 2(b)] – A proposal when accepted, it becomes
 a promise.12. An agreement is an accepted proposal.13. Consideration means something in return.14. Enforceability by law – Agreement which creates legal
 obligation on the part of parties (Balfour v. Balfour).
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Law of Contract 1872 3
 CLASSIFICATION OF CONTRACTS
 Contracts on the Basis of Creation1. Express Contract: Express contract is one which is made by
 words spoken or written. When such a contract is formed,there is no difficulty in understanding the rights andobligations of the parties.Example 1: A says to B, will you buy a car for ` 1,00,000?B says to A, I am ready to buy your car for ` 1,00,000. It is anexpress contract made orally.Example 2: A writes a letter to B, I offer to sell my car for` 1,00,000 to you. B sends a letter to A, I am ready to buyyour car for ` 1,00,000. It is an express contract made inwriting.
 2. Implied Contract: An implied contract is one which is madeeither by words spoken or written. It is accurate from theconduct of a person or the circumstance of the particular case.The condition of an implied contract is to be understood fromthe acts, the contract of the parties or the course of dealingbetween them.Example: A, a coolie in an uniform picks up the bag of B tocarry it from railway platform to the taxi stand and B allowedit. In this case, there is an implied offer by the coolie and animplied acceptance by the passenger. Now, there is an impliedcontract between the coolie and the passenger; the passenger isbound to pay for the services of the coolie.
 3. Quasi or Constructive Contract: It is a contract in whichthere is no intention on either side to make a contract, but thelaw imposes contract. In such a contract, obligations arise notby any agreement between the practice but by operation of law.There are certain dealings which are not contracts strictly,though the parties act as if there is a contract. The ContractAct specifies the various situations which come within what iscalled Quasi contract.Example: Where certain books are delivered to a wrongaddress, the addressee is under an obligation to either pay forthem or return them.
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4 Business Law
 Contracts on the Basis of Execution1. Executed Contract: It is a contract where both the parties to
 the contract have fulfilled their respective obligations underthe contract. There are contracts where the parties performtheir obligations immediately, as soon as the contract isformed.Example: A offer to sell his car to B for ` 1 lakh, B acceptsA’s offer. A delivers the car to B and B pays ` 1 lakh to A. Itis an executed contract.
 2. Executory Contract: It is a contract where both the parties tothe contract have still to perform their respective obligations.In this contract, the obligations of the parties are to beperformed at a later time.Example: A offers to sell his car to B for ` 1 lakh. B acceptsA’s offer. If the car has not yet been delivered by A and theprice has not yet been paid by B, it is an executory contract.
 3. Partly Executed and Partly Executory Contract: It is acontract where one of the parties to the contract has fulfilledhis obligation and the other party has still to perform hisobligation.Example: A offers to sell his car to B for ` 1 lakh on a creditof 1 month. B accepts A’s offer. A sells the car to B. Here, thecontract is executed as to A and executory as to B.
 Contracts on the Basis of Enforceability1. Valid Contract: A contract which satisfies all the conditions
 prescribed by law is a valid contract.Example: A offers to marry B. B accepts A’s offer. This is avalid contract.
 2. Void Contract: The term void contract is described as undersection 2(j) of ICA, 1872. A contract which cases to beenforceable by law becomes void when it ceases to beenforceable, OR a void contract is a contract which is validwhen entered into but which subsequently became void due toimpossibility of performance, change of law or some otherreason.Example: A offers to marry B. B accepts A’s offer. Later on,B dies. This contract was valid at the time of its formation butbecame void at the death of B.
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Law of Contract 1872 5
 3. Void Agreement: According to Section 2(g), an agreementnot enforceable by law is said to be void. Such agreementsmean that they are unenforceable right from the time they aremade.Example: An agreement with a minor or a person of unsoundmind is void because a minor or a person of unsound mind isincompetent to contract.
 4. Voidable Contract: According to section 2(I) of the IndianContract Act, 1872, an agreement which is enforceable by lawat the option of one or more of the parties thereon but not atthe option of the other or other, is a voidable contract. In otherwords, a voidable contract is one which can be set aside oravoided at the option of the aggrieved party. Until the contractis set aside by the aggrieved party, it remains a valid contract.Example: A contract is treated as voidable at the option of theparty whose consent has been obtained under influence orfraud or misinterpretation.
 5. Illegal Agreement: An illegal agreement is one in which theobject is unlawful. Such an agreement cannot be enforced bylaw. Thus, illegal agreements are always void (i.e., void fromthe very beginning).Example: X agrees to Y ` 1 lakh. Y kills Z and claims ` 1lakh. Y cannot recover from X because the agreement betweenX and Y is illegal and also its object is unlawful.
 6. Unenforceable contract: It is contract which is actually validbut cannot be enforced because of some technical defect (suchas not in writing, under stamped). Such contracts can beenforced if the technical defect involved is removed.
 OFFER AND ACCEPTANCEOffer and acceptance are elements required for the formation of a
 legally binding contract: the expression of an offer to contract on certainterms by one person, i.e., the “offeror” to another person, i.e., the“offeree”, and an indication by the offeree of its acceptance of thoseterms. The other elements traditionally required for a legally bindingcontract are:
 (I) Consideration and(II) An intention to be legally bound.
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 Offer and acceptance analysis is a traditional approach in contractlaw. The offer and acceptance formula was developed in the 19thcentury which identifies a moment of formation when the parties are ofone mind. This classical approach to contract formation has beenweakened by developments in the law of estoppel, misleading conduct,misrepresentation and unjust enrichment.
 The Nature of an OfferAn offer is an expression of willingness to contract on certain terms,
 made with the intention that it shall become binding as soon as it isaccepted by the person to whom it is addressed, the “offeree”.
 The “expression” referred to in the definition may take differentforms, such as a letter, newspaper, fax, email and even conduct, as longas it communicates the basis on which the offeror is prepared tocontract.
 The “intention” referred to in the definition is objectively judgedby the courts. The English case of Smith v. Hughes (1871) LR 6 QB 597emphasizes that the important thing is not a party’s real intentions buthow a reasonable person would view the situation. This is due mainly tocommon sense as each party would not wish to breach his side of thecontract if it would make him or her culpable to damages, it wouldespecially be contrary to the principle of certainty and clarity incommercial contract and the topic of mistake and how it affects thecontract.
 The classical principles are illustrated in the well-known case ofCarlil v. Carbolic Smoke Ball Company.
 Unilateral ContractA unilateral contract is created when someone offers to do
 something in return for the performance of the act stipulated in the offer.In this regard, acceptance does not have to be communicated and can beaccepted through conduct by performing the act. Nonetheless, theperson performing the act must do it in reliance on the offer.
 A unilateral contract can be contrasted with a bilateral contract,where there is an exchange of promises between two parties. Forexample, when A promises to sell her car and B promises to buy the car.
 The formation of a unilateral contract can be demonstrated inCarlill v Carbolic Smoke Ball Co. In order to guarantee the
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Law of Contract 1872 7
 effectiveness of the Smoke Ball remedy, the company offered a rewardof 100 pounds to anyone who used the remedy and contracted the flu.Once aware of the offer, Carlill accepted the offer when he purchasedthe Smoke Ball remedy and completed the prescribed course. Uponcontracting the flu, he became eligible for the reward. Therefore, thecompany’s offer to pay 100 pounds “in return for” the use of the SmokeBall remedy and guarantee not to contract the flu was performed byCarlill.
 Invitations to TreatAn invitation to treat is not an offer, but an indication of a person’s
 willingness to negotiate a contract. It is a pre-offer communication.In Harvey v. Facey, an indication by the owner of property that he orshe might be interested in selling at a certain price, for example, hasbeen regarded as an invitation to treat. Similarly, in Gibson vManchester City Council, the words “may be prepared to sell” were heldto be a notification of price and therefore not a distinct offer, though inanother case concerning the same change of policy Storer v. ManchesterCity Council, the court held that an agreement was completed by thetenant’s signing and returning the agreement to purchase, as thelanguage of the agreement had been sufficiently explicit and thesignature on behalf of the council a mere formality to be completed.Statements of invitation are only intended to solicit offers from peopleand are not intended to result in any immediate binding obligation. Thecourts have tended to take a consistent approach to the identification ofinvitations to treat, as compared with offer and acceptance, in commontransactions. The display of goods for sale, whether in a shop window oron the shelves of a self-service store, is ordinarily treated as aninvitation to treat and not an offer. (edited )
 The holding of a public auction will also usually be regarded as aninvitation to treat. Auctions are, however, a special case generally. Therule is that the bidder is making an offer to buy and the auctioneeraccepts this in whatever manner is customary, usually the fall of thehammer. A bidder may withdraw his or her bid at any time before thefall of the hammer, but any bid in any event lapses as an offer on themaking of a higher bid, so that if a higher bid is made, then withdrawnbefore the fall of the hammer, the auctioneer cannot then purport toaccept the previous highest bid. If an auction is without reserve, thenwhilst there is no contract of sale between the owner of the goods and
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 the highest bidder (because the placing of goods in the auction is aninvitation to treat), there is a collateral contract between the auctioneerand the highest bidder that the auction will be held without reserve (i.e.,that the highest bid, however low, will be accepted). The US UniformCommercial Code provides that, in an auction without reserve, thegoods may not be withdrawn once they have been put up.
 Revocation of OfferAn offeror may revoke an offer before it has been accepted, but the
 revocation must be communicated to the offeree (although notnecessarily by the offeror, see Dickinson v. Dodds (1876) 2 Ch.D. 463).If the offer was made to the entire world, such as in Carlill’s case, therevocation must take a form that is similar to the offer. However, anoffer may not be revoked if it has been encapsulated in an option.
 If the offer is one that leads to a unilateral contract, the offergenerally cannot be revoked once the offeree has begun performance.
 AcceptanceA promise or act on the part of an offeree indicates a willingness to
 be bound by the terms and conditions contained in an offer. Also, theacknowledgment of the drawee binds the drawee to the terms of a draft.
 Acceptance is a final and unqualified expression of assent to theterms of an offer. It is no defense to an action based on a contract for thedefendant to claim that he never intended to be bound by the agreementif under all the circumstances, it is shown at trial that his conduct wassuch that it communicated to the other party or parties that the defendanthad in fact agreed. Signing of a contract is one way a party may showhis assent.
 Alternatively, an offer consisting of a promise to pay someone ifthe latter performs certain acts which the latter would not otherwise do(such as paint a house) may be accepted by the requested conductinstead of a promise to do the act. The performance of the requested actindicates objectively the party’s assent to the terms of the offer.
 Test of AcceptanceFor the acceptance, the essential requirement is that the parties had
 each from a subjective perspective engaged in conduct manifesting theirassent. Under this meeting of the minds theory of contract, a party could
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Law of Contract 1872 9
 resist a claim of breach by proving that he had not intended to be boundby the agreement, only if it appeared subjectively that he had sointended. This is unsatisfactory, as one party has no way to knowanother’s undisclosed intentions. One party can only act upon what theother party reveals objectively (Lucy v. Zehmer, 196 Va 493 84 S.E. 2d516) to be his intent. Hence, an actual meeting of the minds is notrequired. Indeed, it has been argued that the “meeting of the minds” ideais entirely a modern error: 19th century judges spoke of “consensus adidem” which modern teachers have wrongly translated as “meeting ofminds” but actually means “agreement to the [same] thing”.
 The requirement of an objective perspective is important in caseswhere a party claims that an offer was not accepted and seeks to takeadvantage of the performance of the other party. Here, we can apply thetest of whether a reasonable bystander (a “fly on the wall”) would haveperceived that the party has impliedly accepted the offer by conduct.
 Rules of Acceptance
 Communication of AcceptanceThere are several rules dealing with the communication of
 acceptance:
 The acceptance must be communicated: see Powell v. Lee(1908) 99 L.T. 284; Robophone Facilities Ltd v. Blank [1966]3 All E.R. 128. Prior to acceptance, an offer may bewithdrawn.
 As acceptance must be communicated, the offeror cannotinclude an Acceptance by Silence clause. This was affirmed inFelthouse v. Bindley. Here, an uncle made an offer to buy hisnephew’s horse, saying that if he didn’t hear anything else hewould “consider the horse mine”. This did not stand up incourt, and it was decided there could not be acceptance bysilence.
 An exception exists in the case of unilateral contracts, inwhich the offeror makes an offer to the world which can beaccepted by some act. A classic instance of this is the case ofCarlill v. Carbolic Smoke Ball Co. [1893] 2 Q.B. 484 in whichan offer was made to pay £100 to anyone who having boughtthe offeror’s product and used it in accordance with theinstructions nonetheless contracted influenza. The plaintiff
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10 Business Law
 who was Mrs. Carlill bought the smoke ball and used itaccording to the instructions but she contracted influenza. Shesued the Carbolic Smoke Ball Co. for £100. The court heldthat the inconvenience she went through by performing the actamounted to acceptance and therefore ordered £100 to begiven to Mrs. Carlill. Her actions accepted the offer – therewas no need to communicate acceptance. Typical cases ofunilateral offers are advertisements of rewards (e.g., for thereturn of a lost dog).
 An offer can only be accepted by the offeree, that is, theperson to whom the offer is made.
 An offeree is not usually bound if another person accepts theoffer on their behalf without his authorization, the exceptionsto which are found in the law of agency, where an agent mayhave apparent or ostensible authority, or the usual authority ofan agent in the particular market, even if the principal did notrealize what the extent of this authority was, and someone onwhose behalf an offer has been purportedly accepted may alsoratify the contract within a reasonable time, binding bothparties.
 It may be implied from the construction of the contract that theofferor has dispensed with the requirement of communicationof acceptance (called waiver of communication – which isgenerally implied in unilateral contracts).
 If the offer specifies a method of acceptance (such as by postor fax), acceptance must be by a method that is no lesseffective from the offeror’s point of view than the methodspecified. The exact method prescribed may have to be used insome cases but probably only where the offeror has used veryexplicit words such as “by registered post, and by that methodonly”: see Yates Building Co. Ltd. v. R.J. Pulleyn & Sons(York) Ltd. (1975) 119 Sol. Jo. 370.
 However, acceptance may be inferred from conduct.
 Counter-offers and CorrespondenceThe “mirror image rule” states that if you are to accept an offer,
 you must accept an offer exactly, without modifications; if you changethe offer in any way, this is a counter-offer that kills the original offer
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Law of Contract 1872 11
 and the original offer cannot be accepted at a future time: Hyde v.Wrench (1840) 3 Beav 334.
 However, a mere request for information about the terms of theoffer is not a counter-offer and leaves the offer intact: Stevenson v.McLean (1880) 5 Q.B.D. 346. It may be possible to draft an enquirysuch that it adds to the terms of the contract while keeping the originaloffer alive.
 Under the Uniform Commercial Code (UCC), Sec. 2-207(1),a definite expression of acceptance or a written confirmation of aninformal agreement may constitute a valid acceptance even if it statesterms additional to or different from the offer or informal agreement.The additional or different terms are treated as proposals for additioninto the contract under UCC Sec. 2-207(2). Between merchants, suchterms become part of the contract unless:
 (a) the offer expressly limits acceptance to the terms of the offer,(b) material alteration of the contract results,Material is defined as anything that may cause undue
 hardship/surprise, or is a significant element of the contract.
 If there is no contract under 2-207(1), then under UCC Sec.2-207(3), conduct by the parties that recognize there is a contract maybe sufficient to establish a contract. The terms for this contract includeonly those that the parties agree on and the rest via gap fillers.
 Battle of the FormsOften when two companies deal with each other in the course of
 business, they will use standard form contracts. In Butler Machine ToolCo. Ltd. v. Ex-Cell-O Corporation (England) Ltd., the question wasraised as to which of the standard form contracts prevailed in thetransaction. Denning, MR preferred the view that the documents were tobe considered as a whole, and the important factor was finding thedecisive document; on the other hand, Lawton and Bridge LJJ preferredtraditional offer-acceptance analysis, and considered that the lastcounter-offer killed all preceding offers.
 Postal Acceptance RuleAs a rule of convenience, if the offer is accepted by post, the
 contract comes into existence at the moment that the acceptance was
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12 Business Law
 posted. This rule only applies when, impliedly or explicitly, the partieshave in contemplation post as a means of acceptance. It excludescontracts involving land, letters incorrectly addressed and instantaneousmodes of communication.
 Rejection, Death or Lapse of TimeIf the offeree rejects the offer, the offer has been killed and cannot
 be accepted at a further date. The offer also cannot be accepted after thetime period specified in the offer, or if no time was specified, after areasonable period of time. If the offeror dies, the offeree may acceptonly if the acceptance is done without the knowledge of the death;conversely, the estate of a deceased offeree may not accept an offer.
 CAPACITY OF PARTIES TO CONTRACTFor a valid contract, the parties to a contract must have capacity
 that is competence to enter into a contract.
 One of the elements of a contract is capacity. Capacity means that aperson is legally able to enter into a contract. There are several thingsthat make a person legally able to do so including age and state of mind.
 It is an essential ingredient of a valid contract, i.e., the contractingparties must be competent to contract.
 When two people enter into a contract, six elements must be met.Those elements include:
 Offer that specifically details exactly what will be provided Acceptance (the agreement by the other party to the offer
 presented) Consideration (the money or something of interest being
 exchanged between the parties) Capacity of the parties in terms of age and mental ability Intent of both parties to carry out their promise The object of the contract is legal and not against public policy
 or in violation of lawThe element we will focus on is capacity, and it means a person’s
 legal ability to enter into a contract. To best explain who can enter into acontract, let’s use some examples of who is forbidden to enter into acontract.
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Law of Contract 1872 13
 Age of MaturityFor one, a person must be of age of maturity, and the law sees this
 as age 18 or older. However, there are times when a minor can enter intoa contract. This is true if the contract is for housing, food or thingsnecessary to sustain life.
 There are a few other exceptions to this. For example, a17-year-old, passes himself off as an adult and buys a new high-endstereo system on a payment plan. When his mom sees the stereo, shegets angry and calls the store to demand Billy’s deposit back. The storeowner has a right to retain 17-year-old deposit and hold him to thecontract and the payment plan. You see, 17-year-old falsely identifiedhimself as being of legal age to contract for the stereo purchase.
 To take this a step further, suppose he bought the stereo system theday before his 18th birthday. If he does nothing to cancel the contractprior to turning 18, he is obligated to the terms of the contract simplybecause he did nothing to cancel while he was still a minor.
 Free of Mental IllnessIt is also necessary for the parties to be free of mental illness, like
 schizophrenia or other conditions that challenge a person’s mental state.There is a standard that courts use to determine whether a person trulyunderstands the promises made in a contract. One test the court mayperform is a cognitive test, and this determines whether meaning wasunderstood by the party in the areas of reasoning and understandinglanguage. A motivational test may also be used. This test determineswhether a party suffers from delusion or mania. This is an importantfactor because this may skew a person’s ability to understand the scopeof the contract.
 Not under the InfluenceNo party to a contract can be under the influence of alcohol or
 drugs, meaning intoxicated or influenced by illicit drugs. This includesboth voluntary intoxication and the influence of the other party to causeor encourage intoxication. This is worth explaining. Both parties to thecontract must be of a sober mind. If one party chooses to drink or takedrugs prior to the contract commitment, the contract can be avoid. If one
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 party intentionally influences a person to drink to the point ofintoxication, and this can be proven, the contract can be avoid.
 Voidable ContractsIf an agreement is made with someone who does not have the legal
 capacity to enter a contract, that agreement or contract is said to bevoidable. This means that the person who lacks legal capacity is said tohave misrepresented herself, even if unintentionally. The other party towhom the misrepresentation was made may void the contract and all ofits terms and conditions. This is called rescinding the contract. Thecourts may also rescind or void a contract if legal capacity is not met.Once the contract is voided, it is no longer binding, and the court willattempt to restore the parties to the position they were in before theagreement was made. This means returning money and property whereat all possible.
 FREE CONSENTFree consent is one of the most important essential elements of a
 valid contract. The term free consent refers to meeting of free and freshminds of two parties of an agreement when two parties take andunderstand, purpose, subject matter and terms and conditions of theagreement. In the same sense, it is free consent. Both of them must takethings in the same way. They must not understand it in a different way.An agreement which is made freely becomes a valid contract due topresence of free consent of both the parties. In any of the free consent ofboth, there will no free consent in the agreement.
 According to Sec. 14 of Indian Contract Act, consent is said to befree when it is free from—
 Coercion: threading. Undue influence: pressure and misuse of power for unfair
 advantage. Fraud, deceiving or cheating the other. Misrepresentation: false statement without an intention to
 deceive the other. Mistake: error.
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 CONSIDERATIONConsideration must be of value (at least to the parties), and is
 exchanged for the performance or promise of performance by the otherparty (such performance itself is consideration). In a contract, oneconsideration (thing given) is exchanged for another consideration.
 Consideration for the PromiseSection 2(d)defines consideration as follows: “when at the desire of
 the promisor, the promisee or any other person has done or abstainedfrom doing, or does or obtains from doing or promises to do or abstainfrom doing something, such an act or abstinence or promise is calledconsideration for the promise.” It is anything of value promised toanother when making a contract. Consideration is the concept of legalvalue in connection with contracts. It is anything of value promised toanother when making a contract. An agreement made withoutconsideration is void, unless—
 1. it is expressed in writing and registered under the law for thetime being in force for the registration of documents, and ismade on account of natural love and affection between partiesstanding in a near relation to each other; or unless
 2. it is a promise to compensate, wholly or in part, a person whohas already voluntarily done something for the promisor, orsomething which the promisor was legally compellable to do,or unless
 3. it is a promise, made in writing and signed by the person to becharged therewith, or by his agent generally or speciallyauthorized in that behalf, to pay wholly or in part a debt ofwhich the creditor might have enforced payment but for thelaw for the limitation of suits.
 It can take the form of money, physical objects, services, promisedactions, abstinence from a future action, and much more. Under thenotion of “pre-existing duties”, if either the promisor or the promiseealready had a legal obligation to render such payment, it cannot be seenas consideration in the legal sense.
 In common law, it is a prerequisite that both parties offerconsideration before a contract can be thought of as binding. Thedoctrine of consideration is irrelevant in many jurisdictions, although
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 contemporary commercial litigant relations have held the relationshipbetween a promise and a deed is a reflection of the nature of contractualconsiderations. If there is no element of consideration found, there isthus no contract formed.
 However, even if a court decides there is no contract, there mightbe a possible recovery under quantum meruit (sometimes referred to as aquasi-contract) or promissory estoppel.
 If A signs a contract to buy a car from B for $5,000,A’s consideration is $5,000, and B’s consideration is the car.
 Additionally, if A signs a contract with B such that A will paint B’shouse for $500, A’s consideration is the service of painting B’s house,and B’s consideration is $500 paid to A.
 Further, if A signs a contract with B such that A will not repaint hisown house in any other color than white, and B will pay A $500 peryear to keep this deal up, there is also consideration. Although A did notpromise to affirmatively do anything, A did promise not to dosomething that he was allowed to do, and so A did pass consideration.A’s consideration to B is the forbearance in painting his own house in acolor other than white, and B’s consideration to A is $500 per year.
 LEGALITY OF OBJECTSection 23 of the Indian Contract Act has specified certain
 considerations and objects as unlawful. The consideration or objects ofan agreement is lawful, unless it is forbidden by law; is of such a naturethat, if permitted, it would defeat the provision of any law; or isfraudulent; or involves injury to the person or property of another; or thecourt regards it as immoral or opposed to public policy.
 In each of the above mentioned cases, the consideration or objectof an agreement is deemed to be unlawful. Every agreement in whichthe object or consideration is unlawful is void.
 The object of consideration of an agreement must be lawful, inorder to make the agreement a valid contract, for, Section 10 lays downthat all agreements” are contracts if made for lawful consideration andwith a lawful object. Section 23 declares what kinds of considerationsand objects are not lawful. If the object or consideration is unlawful for
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 one or the other of the reasons mentioned in Section 23, the agreementis ‘illegal’ and therefore void (Sec. 23).
 Example: X promises to obtain for Y an employment in the publicservice, and Y promises to pay X ` 1,000 for that. This agreement isvoid as the consideration in this case is unlawful.
 The following agreements are considered to be against publicpolicy:
 Trade with the enemy. An agreement between the citizens of two countries at war
 with each other is void and hence inoperative. Agreement in interference with the course of justice. All agreements which interfere with the normal course of law
 and justice are deemed to be opposed to public policy andhence are void.
 Agreements which injure the public services are considered tobe void.
 Agreements infringing personal freedom Agreements hindering parental duties. Agreements hindering marital duties.
 AGREEMENT DECLARED VOID“An agreement not enforceable by law is said to be void” [Sec.
 2(g)]. Thus, a void agreement does not give rise to any legalconsequences and is void ab-initio. In the eye of law, such an agreementis no agreement at all from its very inception.
 Agreements by a minor or a person of unsound mind (Sec.11).
 Agreements made under a bilateral mistake of fact material tothe agreements (Sec. 20).
 Agreements of which the consideration or object is unlawful(Sec. 23).
 Agreements of which the consideration or object is unlawfulin part and the illegal part cannot be separated from the legalpart (Sec. 24).
 Agreements made without consideration (Sec. 25).
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 Expressly Declared Void AgreementsThe last essential of a valid contract as declared by Section 10 is
 that it must not be one which is ‘expressly declared’ to be void by theAct. Thus, there arises a question, as to what are ‘expressly declared’void agreements? The following agreements have been ‘expresslydeclared’ to be void by the Indian Contract Act:
 Agreements in restraint of marriage (Sec. 26). Agreements in restraint of trade (Sec. 27). Agreements in restraint of legal proceedings (Sec. 28). Agreements the meaning of which is uncertain (Sec. 29) Agreements by way of wager (Sec. 30). Agreements contingent on impossible events (Sec. 36). Agreements to do impossible acts (Sec. 56).
 Agreement in Restraint of MarriageEvery agreement in restraint of the marriage of any person, other
 than a minor is void (Sec. 26). Every person has a right to get marriedand that too has a right to exercise his choice. Any restraint orinterference with the freedom of choice in marriage is illegal. However,this does not apply to a minor who can be restrained till he attainsmajority.
 Agreement in Restraint of TradeEvery agreement by which anyone is restrained from exercising a
 lawful profession, trade or business of any kind, is to that extent void(Sec 27).
 The object of enacting this section is to encourage free trade. Everyindividual is free to carry on any lawful trade at any place of his choice.Every man shall be at liberty to work for himself and shall not be atliberty to deprive himself of the State of his labor, skill or talent by anycontract that he enters into. Therefore, any restraint or restriction,interfering in the exercise of his lawful profession, trade or business is tothat extent void. Agreements in restraint of trade are contrary to thepublic policy and therefore void.

Page 26
                        

Law of Contract 1872 19
 PERFORMANCE OF CONTRACTA contract places a legal obligation upon the contracting parties to
 perform their mutual promises, and it carries on until the discharge ortermination of the contract. The most natural and usual mode ofdischarging a contract is to perform it. A person who performs acontract in accordance with its terms is discharged from any furtherobligations. As a rule, such performance entitles him to receive the otherparty’s performance.
 Exact and complete performance by both the parties puts an end tothe contract. In expecting exact performance, the courts mean that,performance must match contractual obligations. In requiring acontract to be complete, the law is merely saying that any workundertaken must be carried out to the end of the obligations.
 A contract should be performed at the time specified and at theplace agreed upon. When this has been accomplished, the parties aredischarged automatically and the contract is discharged eventually.There are, however, many other ways in which a discharge may bebrought about. For example, it may result from an excuse fornon-performance. In certain cases, attempted performance may alsooperate as a substitute for actual performance, and can result incomplete discharge of the contract.
 What is Performance of Contract?The term “Performance of contract” means that both, the
 promisor and the promisee, have fulfilled their respective obligations,which the contract placed upon them. For instance, A visits a stationeryshop to buy a calculator. The shopkeeper delivers the calculator andA pays the price. The contract is said to have been discharged bymutual performance.
 Promises bind the representatives of the promisor in case of thedeath of the latter before performance, unless a contrary intentionappears in the contract.
 Thus, it is the primary duty of each contracting party to eitherperform or offer to perform its promise. For performance to beeffective, the courts expect it to be exact and complete, i.e., the samemust match the contractual obligations. However, where under theprovisions of the Contract Act or any other law, the performance can be
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 dispensed with or excused, a party is absolved from such aresponsibility.
 Example: A promises to deliver goods to B on a certain day onpayment of ` 1,000. A expires before the contracted date. A’srepresentatives are bound to deliver the goods to B, and B is bound topay ` 1,000 to A’s representatives.
 Types of PerformancePerformance, as an action of the performing, may be actual or
 attempted.
 Actual PerformanceWhen a promisor to a contract has fulfilled his obligation in
 accordance with the terms of the contract, the promise is said to havebeen actually performed. Actual performance gives a discharge to thecontract and the liability of the promisor ceases to exist. For example,A agrees to deliver 10 bags of cement at B’s factory and B promises topay the price on delivery. A delivers the cement on the due date andB makes the payment. This is actual performance.
 Actual performance can further be subdivided into substantialperformance and partial performance.
 Substantial PerformanceThis is where the work agreed upon is almost finished. The court
 then orders that the money must be paid, but deducts the amount neededto correct minor existing defect. Substantial performance is applicableonly if the contract is not an entire contract and is severable. Therationale behind creating the doctrine of substantial performance is toavoid the possibility of one party evading his liabilities by claiming thatthe contract has not been completely performed. However, what isdeemed to be substantial performance is a question of fact to be decidedin both the case. It will largely depend on what remains undone and itsvalue in comparison to the contract as a whole.
 Partial PerformanceThis is where one of the parties has performed the contract, but not
 completely, and the other side has shown willingness to accept the partperformed. Partial performance may occur where there is shortfall ondelivery of goods or where a service is not fully carried out.
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 There is a thin line of difference between substantial and partialperformance. The two following points would help in distinguishing thetwo types of performance.
 Partial performance must be accepted by the other party. Inother words, the party who is at the receiving end of the partialperformance has a genuine choice whether to accept or reject.Substantial performance, on the other hand, is legally enforceableagainst the other party.
 Payment is made on a different basis from that for substantialperformance. It is made on quantum meruit, which literally means asmuch as is deserved. So, for example, if half of the work has beencompleted, half of the negotiated money would be payable. In case ofsubstantial performance, the party that has performed can recover theamount appropriate to what has been done under the contract, providedthat the contract is not an entire contract. The price is, thus, oftenpayable in such circumstances, and the sum deducted represents the costof repairing defective workmanship.
 Attempted PerformanceWhen the performance has become due, it is sometimes sufficient
 if the promisor offers to perform his obligation under the contract. Thisoffer is known as attempted performance or more commonly as tender.Thus, tender is an offer of performance, which of course, complies withthe terms of the contract. If goods are tendered by the seller but refusedby the buyer, the seller is discharged from further liability, given that thegoods are in accordance with the contract as to quantity and quality, andhe may sue the buyer for breach of contract if he so desires. Therationale being that when a person offers to perform, he is ready, willingand capable to perform. Accordingly, a tender of performance mayoperate as a substitute for actual performance, and can effect a completedischarge.
 DISCHARGE OF CONTRACTContract creates relation between the parties and binds them over.
 Termination of such contractual relations is called discharge of contract.The following are different modes of discharge or termination of contract.
 1. Discharge by Performance.2. Discharge by Breach of Contract.3. Discharge by Impossibility.
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 4. Discharge by Operation of Law.5. Discharge by Lapse of Time.6. Discharge by Mutual Understanding or by Agreement.
 Discharge of Contract by PerformanceAs said by Salmond, contract creates obligations to parties. If both
 parties perform their contractual obligations promptly, the contract issaid to be discharged by performance. It is the ideal method that numberof contracts gets terminated in this way.
 Discharge of Contract by BreachFailure in performance of contractual obligation is called breach of
 contract. Discharge of contract takes place by breach of contract also.Breach of contract is of two types, namely;
 Actual breach and Anticipatory breach.
 In case where contract is breached by party on the date ofperformance, it is called actual breach. If breach of contract takes placebefore date of performance, it is called anticipatory breach.
 Discharge of Contract by ImpossibilityThe element of impossibility terminates contractual relations.
 Impossibility is of two types, namely;
 Pre-contractual impossibility and Post-contractual impossibility.
 If impossibility has already come into force before the contractitself, it is called Pre-contractual Impossibility. Here, discharge ofcontract takes place soon after the formation of a contract. Theimpossibility which comes into force after the contract is calledPost-contractual Impossibility. Here, contractual relations will exist onlyup to occurrence of impossibility.
 Discharge of Contract by Lapse of TimeLimitation act has specified duration to perform different contracts.
 The duration, thus, specified is called limitation period. Soon afterexpiry of limitation period, the contract gets discharged.
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 Example: There is a contract of loan between A and B. Herlimitation period is 3 years. After completion of 3rd year, discharge ofcontract takes place and debtor-creditor relationship comes to an end.Thus, it becomes time-barred debt which cannot be recovered by meansof legal proceedings.
 Discharge of Contract by Operation of LawThis can be as following:
 By Death: Whenever one of the parties comes across death,contractual relations will come to an end.
 By Insolvency: When one of the parties to the contractbecomes insolvent, he forgoes capacity to contract .
 By Lunacy: When one of the parties gets attached by lunacy,discharge of contract takes place.
 Right and Liability Going into the Hands of Same Party:Contract creates right to one party and liability to the other.When right and liability reach the same person, the result isdischarge of contract.
 Discharge of Contract by AgreementThis can be as following:
 By Alterations: Whenever material alterations in contract aremade, it is said that old contract has got discharged and a newcontract has come into force.
 By Renewal: At times, parties to the contracts may substitutecompletely new contract in the place of old contract. Now, theold contract has got discharged.
 By Recession: In case of recession, old contract getsdischarged and there will be no formation of new contract.
 REMEDIES FOR BREACH OF CONTRACTWhen a contract is breached, there are specific remedies to it.
 There are two general categories of damages that may be awardedif a breach of contract claim is proved. They are:
 1. Compensatory Damages: Compensatory damages (also called“actual damages”) cover the loss the non-breaching party
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 incurred as a result of the breach of contract. The amountawarded is intended to make good or replace the loss causedby the breach.There are two kinds of compensatory damages that thenon-breaching party may be entitled to recover:
 A. General Damages: General damages cover the loss directlyand necessarily incurred by the breach of contract. Generaldamages are the most common type of damages awarded forbreaches of contract.Example: Company A delivered the wrong kind offurniture to Company B. After discovering the mistake laterin the day, Company B insisted that Company A picked up thewrong furniture and delivered the right furniture. CompanyA refused to pick up the furniture and said that it could notsupply the right furniture because it was not in stock.Company B successfully sued for the breach of contract.The general damages for this breach could include:
 refund of any amount Company B had prepaid forthe furniture; plus
 reimbursement of any expense Company B incurredin sending the furniture back to Company A; plus
 payment for any increase in the cost Company Bincurred in buying the right furniture, or its nearestequivalent, from another seller.
 B. Special Damages: Special damages (also called“consequential damages”) cover any loss incurred by thebreach of contract because of special circumstances orconditions that are not ordinarily predictable. These areactual losses caused by the breach, but not in a direct andimmediate way. To obtain damages for this type of loss, thenon-breaching party must prove that the breaching partyknew of the special circumstances or requirements at thetime the contract was made.Example: In the scenario above, if Company A knew thatCompany B needed the new furniture on a particular daybecause its old furniture was going to be carted away thenight before, the damages for breach of contract couldinclude all of the damages awarded in the scenario above,plus:
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 2. Punitive Damages: Punitive damages (also called “exemplarydamages”) are awarded to punish or make an example of awrongdoer who has acted willfully, maliciously orfraudulently. Unlike compensatory damages that are intendedto cover actual loss, punitive damages are intended to punishthe wrongdoer for egregious behavior and to deter others fromacting in a similar manner. Punitive damages are awarded inaddition to compensatory damages.Punitive damages are rarely awarded for breach of contract.They arise more often in tort cases, to punish deliberate orreckless misconduct that results in personal harm.
 How are Compensatory Damages Calculated?The calculation of compensatory damages depends on the type of
 contract that was breached and the type of loss that was incurred. Somegeneral guidelines are:
 Standard Measure. The standard measure of damages is anamount that would allow the non-breaching party to buy a substitute forthe benefit that would have been received if the contract had beenperformed. In cases where the cost of the substitute is speculative, thenon-breaching party may recover damages in the amount of the costincurred in performing that party’s obligations under the contract.
 Contracts for the Sale of Goods. The damages are measured bythe difference between the contract price and the market price when theseller provides the goods, or when the buyer learns of the breach.
 Are There Any Limitations on the Award of CompensatoryDamages?
 An important limitation on the award of damages is the duty tomitigate. The non-breaching party is obligated to mitigate, or minimize,the amount of damages to the extent reasonable. Damages cannot berecovered for losses that could have been reasonably avoided orsubstantially ameliorated after the breach occurred. The non-breachingparty’s failure to use reasonable diligence in mitigating the damagesmeans that any award of damages will be reduced by the amount thatcould have been reasonably avoided.
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 INDEMNITYIndemnity is compensation for damages or loss. Indemnity, in the
 legal sense, may also refer to an exemption from liability for damages
 The word “indemnity” stems from the Latin root indemnis,meaning “unhurt, undamaged” or “without loss.”
 Indemnity may be paid in the form of cash, or by way of repairs orreplacement, depending on exactly what is spelled out in the indemnityagreement.
 Indemnity contract includes two parties, namely, Indemnifier andIndemnity holder.
 The person who is promising to pay compensation is calledIndemnifier and the person whose loss is compensated is calledIndemnity holder.
 An indemnity clause is standard in most insurance agreements, andexactly what is covered and to what extent depends on the specificagreement. Any given indemnity agreement has what is called a periodof indemnity, or a specific length of time for which the indemnity isvalid. Similarly, many contracts include a letter of indemnity, whichguarantees that the contract stipulations will be met by both parties, orelse an indemnity must be paid.
 Acts of IndemnityAn Act of Indemnity protects those who have acted illegally from
 being subject to penalties. This exemption typically applies to publicofficers, such as police officers or government officials, who arecompelled to break the law in order to carry out the responsibilities oftheir jobs. Often, such protection is granted to a group of people whocommitted an illegal act for the common good, such as the assassinationof a known dictator or terrorist leader.
 GUARANTEEA contract to perform the obligation or to discharge the liability of
 a third party in case of its default is called contract of guarantee –(Section 126) Indian Contract Act, 1872.
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 Guarantee contract includes three parties, namely: Creditor,Principal Debtor and Surety. The person who is granting the loan iscalled creditor, the person who is utilizing the amount of loan isprincipal debtor and the person who is giving guarantee is called suretyor guarantor or favored debtor. In case of guarantee contract, there willbe two types of liabilities, namely: primary liability and secondaryliability. Primary liability will be with principal debtor and Secondaryliability goes to surety.
 A guarantee is a contract between the guarantor (the person thatgives the guarantee) and the creditor (typically the creditor that makesthe loan). As a contract, it must meet the essential conditions requiredto form a valid and enforceable contract. There must be certainty of theterms of the guarantee: what is the extent of the guarantee, when can thecreditor call for performance under the guarantee, and how can it berevoked.
 There must be some consideration for the guarantee as with allcontracts. Usually, this is the loan made to the business. It could also bean agreement to hold off taking some action that the creditor isotherwise entitled to take, or allowing more time for the business tomeet its obligations to the creditor under the existing arrangements. Theamount or nature of the consideration does not matter as long as there issome consideration.
 The guarantee is normally in written and signed by the guarantor.But a guarantee can be enforceable even if it is not in writing; theguarantee could be implied from the conduct of the parties such as apartial payment after a promise is relied upon by the creditor to providecredit to the debtor.
 By giving the guarantee, the guarantor promises to carry out theobligations of the third party (the debtor) if the debtor fails to do so.If you guarantee a loan made to the black sheep of the family, then youagree that when the loan is not paid by the black sheep, you will makepayment. The guarantee is usually of a loan. But, you can guarantee anytype of obligation.
 Kinds of GuaranteeThere are two categories of guarantees. These are called specific
 guarantees and continuing guarantees.
 1. Specific Guarantee: A specific guarantee pertains to a single
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 debt or a single transaction. It is a simple guarantee or aspecific guarantee when the debt is discharged, then the dutyis performed and the contract of guarantee comes to an end. Ina specific guarantee if a new transaction has to be madebetween two parties, a fresh guarantee will have to be taken asthe guarantee on the single debt is completed. Guarantee canbe for an existing debt or for a prospective debt or a futuretransaction.
 2. Continuing Guarantee: According to Section 129, acontinuing guarantee extends to a series of transactions. Thesurety is liable for all the transactions as his guarantee extendsto all of them until the guarantee is removed.
 Difference between Indemnity Contract and Guarantee ContractNumber of Parties: Indemnity contract includes two parties
 namely, indemnifier and indemnity holder. But guarantee contractincludes three parties namely creditor, principal debtor and surety.
 Number of Contracts: In case of indemnity contract, as there areonly two parties, there is possibility for existence of one contract only.But a contract of guarantee includes three sub-contracts.
 Nature: As indemnity contract includes two parties and onecontract, it can be said that indemnity contract is simple in nature. Butguarantee contract includes three parties and three sub-contracts andhence be said that guarantee contract is complex in nature.
 Liability: In contract of guarantee, there will be two types ofliabilities, namely: primary and secondary liabilities which will be withprincipal debtor and surety respectively. But in contract of indemnity,there is no classification and sharing of liability where the absoluteliability rests with indemnifier.
 Recovery: In case of indemnity contract, the indemnifier, aftercompensating indemnity holder’s loss, cannot recover that amount fromany person. But in contract of guarantee, if surety makes payment tocreditor, he (surety) can recover that amount from principal debtor.
 Interest of parties: Indemnity contract gets formed uponindemnifier’s interest and guarantee contract gets formed upon principaldebtor’s interest.
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 BAILMENT AND PLEDGEThe term ‘bailment’ is derived from the French word ‘bailer’ which
 means to deliver a thing under a contract. The delivery of goods by oneperson to another person for a specific purpose with a condition toreturn the goods when the purpose is over or otherwise disposed ofaccording to the direction of the person.
 The person who delivers the goods is known as the ‘Bailor’ and theperson who receives the goods is known as ‘Bailee’.
 Bailment is a kind of special contract, caused by the delivery ofgoods. However, it is not a transfer of ownership of goods rather it is thedelivery of goods on a returnable basis.
 “A contract relating to bailment shall be deemed to have beenconcluded in case any person delivers any property to another person ona returnable basis or for handing it over to any other person or selling itas ordered by him.
 Example: A gives his house to B on a rent for ` 2000 monthly, it isthe bailment of building for hire. X gives his car to repair to Z. It is thebailment of a goods for repair.
 Essential Factors of Bailment1. Delivery of goods: Delivery of goods can be defined as the
 change of possession of goods from one person to another, butthe ownership of the good remains the same. It must be madeon the ground of free consent. The delivery of goods may beactual and constructive. A gives his bike to B on hire for oneday, B takes the bike immediately. It is an actual delivery ofgoods; however, constructive delivery is not a change of thephysical possession of goods. The goods remain in the sameplace but something is done that causes a change of itspossession to the bailee. For example, delivery of key of storeor vehicles is the constructive delivery.
 2. Delivery for some special purpose: Delivery of goods mustbe made for some purpose through which the bailee is boundto return the goods when the purpose is achieved. If goods aredelivered by mistake, then there is no contract of bailment.
 3. Creation of contract: The relationship between a bailor and abailee is the creation of a contract. There must be a written
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 document if delivery of good is worth more than ` 200. Thus,both the bailee and bailor are bound to create a contract andalso they should be competent to create a contract.
 4. The good must be returned.5. No transfer of ownership.6. Consideration is not necessary: The contract of bailment
 may be gratuitous or non-gratuitous. If bailment is made forthe benefit of a bailor or of a bailee, it is gratuitous. Forexample, X lets his bike to A just for 10 minutes.
 Rights and Duties of BailorBailor is a party or person, one who agrees to deliver his goods to
 the bailee for some purpose for some period of time on a condition thatthe bailee shall ultimately return the goods to the bailor. For example, ifA delivers his car to B for a week, here A is bailor and the car may bedelivered gratuitously or non-gratuitously.
 The rights of a bailor are given below:
 1. Enforcement of a bailee’s duties: Bailor can enforce theduties of bailee as his own right by suit in the followingcircumstances:
 (i) to demand compensation, in case of damage of goods.(ii) to demand damage in case of an unauthorized use of goods
 or breach of the terms, and unauthorized mixing of goodswith other goods.
 (iii) to return goods in the prescribed time.(iv) to demand natural increment or profit in goods.
 2. Right to avoid or terminate the contract: The bailor has aright to terminate the contract at any time in the followingcircumstances:
 (i) if the objectives of the contract cannot be fulfilled.(ii) if the contract has an illegal object.
 (iii) if the bailee breaches the terms of contract.(iv) if the bailment is gratuitous.
 3. Restoration of goods lent gratuitously: Where goods are lentgratuitously, the bailor can demand their return at any time.
 4. Right to receive compensation from wrongdoer.The following are the duties of bailor:
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 1. Duty to disclose the known defects of good: A bailor has todisclose the known defects of the goods for bailment. If thebailor does not do so, he will be responsible for the harm orthe loss to bailee, but not for unknown defects.
 2. Duty to bear extraordinary expenses: The bailor isresponsible to bear the extraordinary expenses of goods, e.g.,medical treatment of sick animals, or the expenses made forkeeping the good safe.
 3. Duty to indemnify the bailee: The bailor is responsible to thebailee for any loss due to his/her imperfect or defective title ofthe goods and premature termination of the contract.
 4. Duty to receive back the goods.
 Rights and Duties of BaileeThe right of bailee is given below:
 1. Right to be indemnified for the loss caused by lack ofinformation about the goods, defective titles of good.
 2. Right to deliver goods to one of the several (joint owners):If the bailment contract is concluded by several joint owner,the bailee may deliver the goods back to one of the jointowners, without consent of other owner in the absence of anyagreement to the contrary.
 3. Right of special lien: Special right is the right of a bailee thatcan keep the goods bailed in his/her custody until the bailordoes not pay all the necessary charges. The bailee even canrecover the charge by selling the property.
 4. Right to deliver the goods to bailor even though the realowner of goods is not the bailor.
 The duties of Bailee is given below:
 1. Duty not to make unauthorized use of the good bailed.2. Not to mix the bailed goods with other goods.3. Duty to take reasonable care of the goods bailed.4. Duty to return the goods to the bailor in time.5. To return the goods with their natural profit or increments.6. To follow the terms and the instruction of the bailor.7. Duty to compensate the loss or damage caused by him/her.
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 Finder of Lost GoodsFinder of lost goods is the person who finds and keeps the lost
 goods of another person in his own possession. The law implies thatthere is a contract of bailment between the owner and finder of the lostgoods. By the law, the finder is treated as the Bailee who had agreed tokeep the goods of bailor (the person whose good is lost) safely andpromised to return back to the owner.
 The right and duties of finder of lost good is given below:
 Rights1. Right of possession: A finder of lost goods has the right to
 keep it in his possession until the true owner is found.2. Right of lien: The finder has the right to keep the goods in his
 custody until the owner pays the expenses; incurred in keepingthem safe, in repairing the goods and in searching the trueowner.
 3. Right to sue for reward: The finder can sue for any specificreward which the owner has offered for the return of the goods.He/she may also retain the goods until he received suchreward.
 4. Right to sell the goods: A finder of lost good can sell thosegoods in the following circumstances: If the true owner cannot be found. If the bailor does not pay the expenses within a reasonable
 time. If the goods naturally decrease or are destroyed within
 specific time. If the lawful charges of the finder in respect of the goods
 found amount to 2/3rd of the value of good.Duties
 1. To search the real owner of the goods found.2. Not to mix the found goods with other goods.3. To return the goods to the real owner after receiving the
 necessary expenses.4. To take care of good and not to make an unauthorized use of
 such goods.

Page 40
                        

Law of Contract 1872 33
 PledgePledge is a kind of bailment where the transfer of goods or
 bailment of goods are made as a security for the payment of debt, orperformance of a promise. In such case, the person who gives goods asa security is called pledger or pawnor (bailor), and the person whoreceives the goods as a security is called ‘pledgee’ or ‘pawnee’ (bailee).The pledge is bound to return the pledged goods on the fulfillment of hisdebt or pledger’s promise. Thus, the contract by which the possession ofgoods is transferred as a security is known as pledge.
 Example: X borrows ` 50,000 from Y and keep his gold as asecurity for the payment of that loan.
 Essentialities of Pledge:
 1. Delivery of goods.2. Delivery for security.3. Lawful purpose.4. Return of goods.5. The goods must be long lasting.
 Right and Duties of a PawnerRights: A pledger has a right to enforce the following duties upon
 a pledge by a suit—
 1. for reasonable care of goods.2. for redemption of goods.3. to receive the goods with accretion.4. to stop selling the goods by depositing dues.5. right to get surplus after the sale of goods bailed by the pledge.6. right to return the goods after the full payment of dues.
 Duties:
 1. To compensate the extraordinary expenses incurred fornecessary care of goods pledged.
 2. To receive the goods after the full payment as per contract.3. To pay the rest of the dues, if it is insufficient by the sale of
 the goods pledged.
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 4. To dispose the facts or defects and goodness of the goodspledged.
 AGENCYThe law of agency is an area of commercial law dealing with a set
 of contractual, quasi-contractual and non-contractual fiduciaryrelationships that involve a person, called the agent, that is authorized toact on behalf of another (called the principal) to create legal relationswith a third party. Succinctly, it may be referred to as the equalrelationship between a principal and an agent whereby the principal,expressly or implicitly, authorizes the agent to work under his or hercontrol and on his or her behalf. The agent is, thus, required to negotiateon behalf of the principal or bring him or her and third parties intocontractual relationship. This branch of law separates and regulates therelationships between:
 agents and principals (internal relationship), known as theprincipal-agent relationship;
 agents and the third parties with whom they deal on theirprincipals’ behalf (external relationship); and
 principals and the third parties when the agents deal.In 1986, the European Communities enacted Directive 86/653/EEC
 on self-employed commercial agents. In the UK, this was implementedinto national law in the Commercial Agents Regulations 1993.
 In India, section 182 of the Contract Act 1872 defines Agent as“a person employed to do any act for another or to represent another indealings with third persons”.
 A consensual relationship created by contract or by law where oneparty, the principal, grants authority for another party, the agent, to acton behalf of and under the control of the principal to deal with a thirdparty. An agency relationship is fiduciary in nature, and the actions andwords of an agent exchanged with a third party bind the principal.
 An agreement creating an agency relationship may be express orimplied, and both the agent and principal may be either an individual oran entity, such as a corporation or partnership.
 Under the law of agency, if a person is injured in a traffic accidentwith a delivery truck, the truck driver’s employer may be liable to the

Page 42
                        

Law of Contract 1872 35
 injured person even if the employer was not directly responsible for theaccident. That is because the employer and the driver are in arelationship known as principal-agent, in which the driver, as the agent,is authorized to act on behalf of the employer, who is the principal.
 The law of agency allows one person to employ another to do heror his work, sell her or his goods, and acquire property on her or hisbehalf as if the employer were present and acting in person. Theprincipal may authorize the agent to perform a variety of tasks or mayrestrict the agent to specific functions, but regardless of the amount, orscope, of authority given to the agent, the agent represents the principaland is subject to the principal’s control. More important, the principal isliable for the consequences of acts that the agent has been directed toperform.
 The following are different modes of creation of agency.1. Agency by Express Agreement.2. Agency by Operation of Law.3. Agency by Ratification.4. Agency by Implied Authority
 Agency by Express Agreement: Number of agency contract comeinto force under this method. It may be oral or documentary or throughpower of attorney.
 Agency by Operation of Law: At times, contract of agency comesinto operation by virtue of law.
 Agency by Ratification: Ratification means subsequent adoptionof an activity. Soon after ratification, principal-agent relations will comeinto operation. The person who has done the activity will become agentand the person who has given ratification will become principal.
 Ratification can be express or implied. In case where adoption ofactivity is made by means of expression, it is called express ratification.For example, without A’s direction, B has purchased goods for the sakeof A. Thereafter A has given his support (adoption) to B’s activity, it iscalled Ratification. Now, A is principal and B is agent.
 Agency by Implied Authority: This type of agency comes intoforce by virtue of relationship between parties or by conduct of parties.
 Agency by implied authority is of three types as shown below:
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 Agency by Necessity: At times, it may become necessary to aperson to act as an agent to the other. For example, A hashanded over 100 quintals of butter for transportation, to a roadtransport company. Actually, it is bailment contract. Assumethat in the transit, all vehicles have got stopped where it takesone week for further movement. So, the transport companyauthorities have sold away the butter in those nearby villages.Here, agency by necessity can be seen.
 Agency by Estoppel: In presence of A, B says to C that he (B)is A’s agent though it is not so actually. A has not restricted Bfrom making such statement. Here, agency by estoppel can beseen.
 Agency by Holding Out: B is A’s servant and A has made Baccustomed to bring good on credit from C. On one occasion,A has given amount to B to bring goods from C on cash basis.B has misappropriated that amount and has brought goods oncredit as usually, here is agency by holding out and thereforeA is liable to pay amount to C.
 Questions
 Multiple Choice Questions1. __________ contract is one which is made by words spoken or
 written. (Void, Express, Voidable)2. __________ contract where both the parties to the contract
 have fulfilled their respective obligations under the contract(Executed, Quasi, Contingent)
 3. __________ contract where both the parties to the contracthave fulfilled their respective obligations under the contract(Valid, Express, Executory)
 4. According to Section __________, an agreement notenforceable by law is said to be void (2(g), 3(g), 2(h))
 5. Voidable contract is one which can be set aside or__________ at the option of the aggrieved party (cancelled,avoided, revoked)
 [Ans.: 1. Express, 2. Executed, 3. Executory, 4. 2(g), 5. avoided]
 Fill in the Blanks1. An Ilegal __________ is one in which the object is unlawful.
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 2. __________ and acceptance analysis is a traditional approachin contract law.
 3. Offer and acceptance analysis is a __________ approach incontract law.
 4. __________ consent is one of the most important essentialelements of a valid contract.
 5. __________ of the Indian Contract Act has specified certainconsiderations and objects as unlawful.
 [Ans.: 1. agreement, 2. Offer, 3. traditional, 4. Free, 5. Section 23]
 State True and False1. A minor is a person who has not completed the age of 21 years.2. An agreement can be ratified by a minor on attaining the age
 of majority.3. Enforceability is the essence of every contract.4. Contract Act does not deal with social or moral obligations.5. In Law of Guarantee, two parties are required.
 [Ans.: 1. False, 2. False, 3. True, 4. True, 5. False]
 Write Short Notes on1. Voidable Contract2. Quasi Contract3. Contingent Contract4. Free Consent5. Performance Contract
 Questions1. “All contracts are agreement but all agreements are not
 contract.” Explain.2. Explain in details different types of contract.3. What is the measure of damages for the breach of contract?4. Explain the various modes of discharges of contract.5. Define Law of Guarantee. Explain the features and
 characteristics.6. Discuss in details rights and duties of Bailor and Bailee.7. Explain Law of Agency with suitable examples.
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