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Article II – Legislative Power

Page 3
                        

Legislative Powers of Congress
 • Enumerated Powers
 • Implied Powers
 • Inherent Powers
 • Amendment-Enforcing Powers
 • Treaty Powers

Page 4
                        

Enumerated Powers -- Article I, Section 8, etc.
 • To lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States; but all duties, imposts and excises shall be uniform throughout the United States;
 • To borrow money on the credit of the United States;
 • To regulate commerce with foreign nations, and among the several states, and with the Indian tribes;
 • To establish a uniform rule of naturalization, and uniform laws on the subject of bankruptcies throughout the United States;
 • To coin money, regulate the value thereof, and of foreign coin, and fix the standard of weights and measures;
 • To provide for the punishment of counterfeiting the securities and current coin of the United States;
 • To establish post offices and post roads;
 • To promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries;
 • To constitute tribunals inferior to the Supreme Court;
 • To define and punish piracies and felonies committed on the high seas, and offenses against the law of nations;
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Enumerated Powers -- Article I, Section 8, etc.
 • To declare war, grant letters of marque and reprisal, and make rules concerning captures on land and water;
 • To raise and support armies, but no appropriation of money to that use shall be for a longer term than two years;
 • To provide and maintain a navy;
 • To make rules for the government and regulation of the land and naval forces;
 • To provide for calling forth the militia to execute the laws of the union, suppress insurrections and repel invasions;
 • To provide for organizing, arming, and disciplining, the militia, and for governing such part of them as may be employed in the service of the United States, reserving to the states respectively, the appointment of the officers, and the authority of training the militia according to the discipline prescribed by Congress;
 • To exercise exclusive legislation in all cases whatsoever, over such District (not exceeding ten miles square) as may, by cession of particular states, and the acceptance of Congress, become the seat of the government of the United States, and to exercise like authority over all places purchased by the consent of the legislature of the state in which the same shall be, for the erection of forts, magazines, arsenals, dockyards, and other needful buildings.
 • 16th Amendment: The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without apportionment among the several states, and without regard to any census or enumeration.
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Legislative Powers of Congress
 • Enumerated Powers
 • Implied Powers
 • Inherent Powers
 • Amendment-Enforcing Powers
 • Treaty Powers
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Implied Powers – Article I, Section 8
 • The Congress shall have power to . . . make all laws which shall be necessary and proper for carrying into execution the foregoing powers, and all other powers vested by this Constitution in the government of the United States, or in any department or officer thereof.
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Legislative Powers of Congress
 • Enumerated Powers
 • Implied Powers
 • Inherent Powers
 • Amendment-Enforcing Powers
 • Treaty Powers
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Inherent Powers – Preamble?
 • Powers inherent in sovereignty.• Perhaps the preamble signals a desire to create a
 nation-state with all the sovereign powers of nation-states in the world at large.
 • We the people of the United States, in order to form a more perfect union, establish justice, insure domestic tranquility, provide for the common defense, promote the general welfare, and secure the blessings of liberty to ourselves and our posterity, do ordain and establish this Constitution for the United States of America.
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Legislative Powers of Congress
 • Enumerated Powers
 • Implied Powers
 • Inherent Powers
 • Amendment-Enforcing Powers
 • Treaty Powers
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Amendment-Enforcing Powers
 • Congress shall have power to enforce this article by appropriate legislation. – 13th Amendment
 • Similar language found in Amendments 14, 15, 18, 19, 20, 23, 24 & 26.
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Legislative Powers of Congress
 • Enumerated Powers
 • Implied Powers
 • Inherent Powers
 • Amendment-Enforcing Powers
 • Treaty Powers
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Treaty Powers – Article VI, ¶2
 • This Constitution, and the laws of the United States which shall be made in pursuance thereof; and all treaties made, or which shall be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound thereby, anything in the Constitution or laws of any State to the contrary notwithstanding.

Page 14
                        

Legislative Powers of States
 • Reserved Powers
 • Police Powers– Health– Safety– Welfare– Morals
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McCULLOCH V. MARYLAND
 17 U.S. 316 (1819)
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Facts
 McCulloch, cashier of national bank branch office in Maryland, refused to pay state tax on all banknotes not issued by a state-chartered bank. Convicted and conviction upheld in Maryland courts.
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Questions
 1. Do the Article I powers of Congress permit incorporation of a bank? [yes]
 2. Do the powers of sovereignty residing in the State of Maryland permit the state to tax such a bank? [no]
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Judgment
 For McCulloch by vote of 7-0Argument: by Marshall, joined by
 Washington, Johnson, Livingston, Todd, Duvall, & Story.
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Argument: Question #1
 1. The constitution derives its powers from the people, not the states.2. The national government is a government of enumerated powers,
 but it is supreme within its sphere of action.3. The power to establish a bank is not expressly delegated, but the
 10th Amendment does not say powers must be "expressly delegated" to be reserved to the states. It leaves open whether a power has or has not been delegated.
 4. A government given great powers must be entrusted with "ample means," and a bank is a means most appropriate to the powers to lay taxes, regulate commerce, borrow money, etc.
 5. Though the creation a corporation is a sovereign power (like war power or tax power), and a corporation is always a means and not an end in itself. Thus, the power to create a corporation is logically incidental to the great powers actually enumerated.
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Argument: Question #1 revisited
 1. But we need not rely on general reasoning; this constitution is more specific…
 2. The necessary and Proper Clause is one of congress's enumerated powers.
 3. "Necessary" is a matter of degree. Necessary "frequently imports no more than that one thing is convenient, or useful, or essential to another.” In fact the constitution actually says "absolutely necessary" in Article I, Section 10.
 4. "This provision is made in a constitution, intended to endure for ages to come, and consequently, to be adapted to the various crises of human affairs." It must not become a "splendid bauble.”
 5. "Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional."
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Argument: Question #2
 1. The power to tax is concurrently exercised by nation and states, but the federal constitution can limit the exercise of that power by the states as the prohibition on taxing imports and exports demonstrates.
 2. The constitution and its laws are supreme, and any action incompatible with them must be void.
 3. "That the power of taxing by the states may be exercised so as to destroy it [the bank], is too obvious to be denied.”
 4. "No principle not declared, can be admissible, which would defeat the legitimate operations of a supreme government.”
 5. "The power to tax involves the power to destroy...the power to destroy may defeat...the power to create.”
 6. Under the Supremacy Clause Maryland may not tax the national bank.
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Dred Scot v. Sandford
 19 Howard 393 (1857)
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Elements of Taney’s Argument
 • Historical: The framers regarded Africans as inferior race and never intended that they be citizens.
 • Textual: The constitution addresses Africans twice and both times it is to safeguard the institution of slavery.
 • The Property Clause, which gives Congress power “to make all needful rules and regulations respecting the territory or other property belonging to the United States” applies only to territory held at the time of the Constitution “and can have no influence upon a territory afterwards acquired from a foreign Government.” It follows that the Missouri Compromise is unconstitutional because there is no power delegated to Congress to pass it.
 • Both Congress and settlers enter into new territory with these rights settled by the Constitution and settlers are protected by 5th amendment in their life, liberty, and property of which slave is one sort.
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Citizenship
 • Article I, §2: The House of Representatives shall be composed of members chosen every second year by the people of the several states, and the electors in each state shall have the qualifications requisite for electors of the most numerous branch of the state legislature.
 • No person shall be a Representative who shall not have . . . been seven years a citizen of the United States.
 • Article I, §3: No person shall be a Senator who shall not have . . . been nine years a citizen of the United States.
 • Article I, §8: The Congress shall have power to . . . establish a uniform rule of naturalization.
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Citizenship
 • Article II, §1:No person except a natural born citizen, or a citizen of the United States, at the time of the adoption of this Constitution, shall be eligible to the office of President.
 • Article III, §2: The judicial power shall extend . . . to controversies . . . between a state and citizens of another state;--between citizens of different states;--between citizens of the same state claiming lands under grants of different states, and between a state, or the citizens thereof, and foreign states, citizens or subjects.
 • Article IV, §2: The citizens of each state shall be entitled to all privileges and immunities of citizens in the several states
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Black People
 • Article I, §2: Representatives . . .shall be apportioned . . . according to their respective numbers [populations], which shall be determined by adding to the whole number of free persons, including those bound to service for a term of years, and excluding Indians not taxed, three fifths of all other Persons.
 • Article I, §9: The migration or importation of such persons as any of the states now existing shall think proper to admit, shall not be prohibited by the Congress prior to the year one thousand eight hundred and eight.
 • Article IV, §2: No person held to service or labor in one state, under the laws thereof, escaping into another, shall, in consequence of any law or regulation therein, be discharged from such service or labor, but shall be delivered up on claim of the party to whom such service or labor may be due.
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Comparing the Marshall & Taney Courts

Page 31
                        

Comparing the Court’s First Two Eras
 Marshall Court1801-1835
 Taney Court1836-1863
 Judicial Power Marbury v. Madison (1803) Luther v. Borden (1849)
 Legislative Power
 McCulloch v. Maryland (1819)
 Dred Scott v. Sandford (1857)
 Commerce Clause
 Gibbons v. Ogden (1824) Cooley v. Board of Wardens (1852)
 Contract Clause
 Fletcher v. Peck (1810) & Trustees of Dartmouth
 College v. Woodward (1819)
 Charles River Bridge v. Warren Bridge
 (1837)


                        

                                                    
LOAD MORE
                                            

                

            

        

                
            
                
                    
                        Related Documents
                        
                            
                        

                    

                    
                                                
                                                                                              
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Powers Of Ten

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Powers Hell

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Legislative powers321

                                            
                                                
                                                    Category: 
                                                    Education
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                                                               
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Legislative bodies

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Delegation of Powers

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Powers of 10

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                     

                                                
                                                                                              
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Super Hero Powers

                                            
                                                
                                                    Category: 
                                                    Business
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            DFRPG Powers Listing

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            LAC02: Complex Powers!

                                            
                                                
                                                    Category: 
                                                    Education
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                                                               
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            True psychic-powers

                                            
                                                
                                                    Category: 
                                                    Spiritual
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            legislative privileges

                                            
                                                
                                                    Category: 
                                                    Documents
                                                

                                            

                                                                                    

                                    

                                

                                                                                                                            
                                    
                                        
                                            
                                                
                                            
                                        

                                        
                                            Super powers launch

                                            
                                                
                                                    Category: 
                                                    Education
                                                

                                            

                                                                                    

                                    

                                

                                 
                                                     

                                            

                

            

        

            



    
        
            	Powered by Cupdf


            	Cookie Settings
	Privacy Policy
	Term Of Service
	About Us


        

    


    

    
    
    

    
    
    

    
    
        
    
    















