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Richard Charman Vs. State Of Florida et alCase Num. 08-23076-CIV-GOLD/MCALILEYPage 1 of 21
 IN THE UNITED STATES DISTRICT COURTFOR THE SOUTHERN DISTRICT OF FLORIDA
 Richard Charman d/b/a : ACTION FOR EMPLOYMENTIAM4OBAMA, NEIGHBORS OF : DISCRIMINATIONALLAPATTAH IN MIAMI :
 Plaintiff(s) ::
 Vs. : :
 State of Florida : Miami-Dade County :Lester Sola, Supervisor Miami-Dade :Department of Elections :Obama for America, Inc., d/b/a :Obama Campaign for Change :Florida Campaign for Change :And :Oliva Lopes, Regional Director :Lucy Laflemme, Miami Field Director :Bruno Lopes, Field Organizer :Damian Perez, Field Organizer :Luis R. Garcia, Rep. District 107 et al : Defendant(s) :
 AMENDEDPLAINTIFF’S SURREJOINDER MEMORANDUM OF LAW IN OPPOSITION
 TO DEFENDANTS’ “MOTION TO DISMISS AND INCORPORATED MEMORANDUM OF LAW”
 To the Honorable Court:
 Comes now, Plaintiff, Mr. Richard Charman, Pro Se, to respond to the “MOTION
 TO DISMISS AND INCORPORATED MEMORAUNDUM OF LAW” filed by
 Defendant Obama For America, Inc., through their legal counsels: Attorney John F.
 O’Sullivan, from the Law Firm HOGAN & HARTSON, LLP, in conjunction with
 Richard B. Rosenthal from THE LAW OFFICES OF RICHARD B. ROSENTHAL, P.A.,
 On 10th anniversary of Attorney Archie Jennings’ treason
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 and Stephen F. Rosenthal, and to the “MOTION TO DISMISS AND INCORPORATED
 MEMORANDUM OF LAW OF DEFENDANTS OLIVIA LOPEZ, LUCY
 LAFLEMME, BRUNO LOPEZ, DAMIAN PEREZ AND LUIS R GARCIA” filed before
 this Honorable Court by said Co-Defendants through their legal counsel Attorney Robert
 J. Telfer III, from the Law Firm MESSER, CAPARELLO & SELF, P.A., moving for
 dismissal of Plaintiff’s Complaint “with prejudice” as it relates to the rejoined
 Defendants motions, allegedly, because, I quote:
 a. “(1) the claims for injunctive relief are moot”
 b. “(2) Plaintiff fails to state a claim under Section 1983 against the Campaign.”
 and
 c. “(3) Plaintiff’s remaining claims are defective because he admittedly has not
 exhausted administrative remedies, as required by law, before instituting this
 Complaint.”
 PROCEDURAL HISTORY AND BACKGROUND
 1) On November 4, 2008, now characterized by the Defendants’ legal
 counsel as “a shotgun complaint”, Plaintiff, proceeding pro and in forma pauperis, filed
 this action for employment discrimination¹ against Defendant Obama for America, Inc.,
 seeking “a temporary restraining order or, in the alternative, a preliminary injunction”
 providing prima facie evidence in support of his claims, stating the following:
 1. “On or about March 2008, when the Defendant Obama for
 America’ candidate was an underdog in his aspiration for the presidential
 nomination of the Democratic Party, Defendant, Obama for America, Inc.,
 requested Plaintiff to volunteer to assist with her campaign in Philadelphia Pa., a
 battleground of his opponent, to help him secure the aforementioned nomination,
 and Plaintiff replied in acceptance (see exhibits #3, 4, 5).
 ______________________________¹ On October 29, 2008, Defendants were put on Notice of intention to file Complaint by email and, when no reply was received, Plaintiff filed his Complaint with the District Court on October 31, 2008, notifying the parties. This Complaint was formalized on November 4, 2008, by filing the missing required forms.
 On 10th anniversary of Attorney Archie Jennings’ treason
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 2. On May 2008, after returning from Philadelphia, Plaintiff was
 encouraged by Defendant employees and/or agents to register to vote for the first
 time in 23 years after becoming a US citizen (see exhibit #10, 11); to join the
 Democratic Party (see exhibit #12); and to run as a Democratic Committeeperson
 for his precinct (see exhibit #13, 14); to attend a 2 day boot camp for “Grassroots
 Campaign Training” (see exhibits #15, 16); and to attend training and to become
 certified as a poll inspector worker (see exhibits #17, 18, 19). Immediately, to
 start spreading the message of hope of Senator Obama, Plaintiff founded a
 community organization known as “IAM4OBAMA, NEIGHBORS OF
 ALLAPATTAH IN MIAMI” (see exhibits #20, 21, 22, 23) and started hosting
 community events (see exhibits #24) that the Florida Press Director of the
 Defendant, Alejandro Miyar, supported by providing advice and assisting to get
 media coverage (see exhibits #25), as per article written by Casey Wood, staff
 reporter of the Miami Herald, published in both newspapers (paper and online
 editions), English and Spanish, on August 25, 2008 (see exhibit #26, 27, 28).
 3. On or about July 23, 2008, Plaintiff was approached by Lottie
 Mitchell Hines, Chairperson of the “Liberty City Democratic Chartered Club”,
 requesting help to write a letter of protest (see exhibit #29) in reference to certain
 job offering placed by Defendant Obama for America, Inc. with Senator Frederika
 Wilson, in response to which Plaintiff wrote a draft in a more soft tone, being the
 fact that in his opinion the original was too harsh and emailed it back (see exhibit
 #30, 31, 32). Following up on that letter, during a meeting of the Democratic
 Party, Plaintiff inquired Oliva Lopez, Defendant’s Regional Field Director (see
 exhibit #33, 33-a, 33-b, 33-c, 33-d, 33-e, 33-f, 34, 35, 36), about the criteria used
 to hire the personnel, receiving no answer, because according with Bret Berlin,
 Chairman of the Miami-Dade Democratic Party “….it was not time for that type
 of questions”. At that said time Lottie Hines had asked Oliva Lopes why she did
 not get a response to her letter of protest, previously sent to Defendant, reason
 On 10th anniversary of Attorney Archie Jennings’ treason
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 why on August 11, 2008, she sent another email to David Plouffe (see exhibit
 #36-a).
 4. When the Defendant opened her headquarter in Little Havana,
 Miami, Defendant’s press director, Alejandro Miyar, sent Plaintiff to serve as her
 keynote speaker (see exhibit #37) and provided media coverage to events that the
 Plaintiff hosted as the head of the community organization that he founded, which
 was published by Casey Wood, reporter of the Miami Herald, on August 25,
 2008, a day before the primary elections (see exhibit #28).
 5. After the event hosted to open the Headquarters at little Havana,
 Plaintiff spoke with Defendant’s Regional Field Director, Oliva Lopes, (see
 exhibit #38) stating that he assisted Mrs. Lottie Hines with the preparation of the
 letter of complaint for discriminating against the black volunteers, whose resume
 were submitted by Senator Fredericka Wilson to the Obama Campaign
 (supposedly as per their request), that the purpose was to soften the tone of the
 letter, which he found too harsh, and inquired, again, for the criteria used to hire
 the personnel and asked why, he, being a long time volunteer and after accruing a
 considerable debt to support the Defendant candidate he was not hired and that he
 have almost exhausted his resources hosting events for the candidacy of Obama.
 The Defendant’s employee stated that “…we are not here to solve your personal
 problems”. Plaintiff stated that he was a professional and felt pride on solving his
 own problems but that he felt that it was unfair that under the aforementioned
 circumstances he was not given a paid position with the Defendant, which could
 help him to better support Defendant’s candidate. Defendant’s Field Director
 stated “….ok, let’s see if we can work together” and placed the Plaintiff under the
 direct order of Damian Peres, paid Field Organizer for the Defendant whose
 geographical areas of responsibility included but were not limited to the area of
 Allapattah, but excluded Liberty City.
 6. That Defendant’s above mentioned Field Regional Director, then,
 willfully, with bad intention, in an effort to deprive Plaintiff of the opportunity of
 On 10th anniversary of Attorney Archie Jennings’ treason
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 getting a paid position with the Defendant, as other white personnel, designed and
 engaged in concert with other defendant’s personnel, agents and/or associate, in a
 plan to obstruct Plaintiff’s work by:
 a. Damian Peres engaging, in association with a Hillary Clinton supporter, State
 Representative for District 107, Luis R. Garcia, Jr., and other surrogate
 individuals (see exhibit #39, 40, 41), in a systematic plan of sabotage against
 plaintiff’s work and of harassment against the Plaintiff, personally, by mean of
 which they proffered racial slur against the Plaintiff and Senator Obama, during
 an event hosted by Plaintiff to which Luis R. Garcia requested to be the keynote
 speaker, request that Plaintiff conceded. As part of this plan Damian Peres
 intended to discredit plaintiff as a non representative of the Obama’s Campaign in
 the neighborhood.
 b. Damian Peres submitting erroneous walk packet to Plaintiff with the intention to
 obstruct him and to diminish his performance.
 c. Bruno Lopes disrespecting and mistreating Plaintiff in a public event held at the
 University of Miami on September 19, 2008, dubbed “Women For Obama’s
 Rally”. For this Plaintiff complained to Defendant’s Field Director, Lucy
 Laflemme, who promised to hold a meeting with the parties later on to mend the
 relationship. Plaintiff was requested not to blog about this incident to avoid the
 possibility of hurting the campaign and he agreed not to do so. But Defendant’s
 personnel, instead, did plot to remove Plaintiff from the event, as he was violently
 removed by the secret service (see exhibit xxxxxx), after working the crowd for
 hours under the sun, asking people to volunteer for Obama online (See exhibit
 xxxxx). “
 The remedies sought were, among others:
 b. Prohibiting the Defendant Obama for America from discriminating against
 Plaintiff, Richard Charman, ordering to assign him at the staggering office located
 On 10th anniversary of Attorney Archie Jennings’ treason
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 at 1720 NW 36 St., in Allapattah, as a Field Organizer and to pay him a salary
 similar to that being paid to other white employees performing similar duties.
 c. Prohibiting Defendant Obama for America and her Supervisors, Oliva Lopes,
 Regional Field Director, and Lucy Laflemme, Field Organizer Director, from
 harassing Plaintiff Richard Charman, directly or through their Field Organizer,
 Damian Peres, who for the purpose of compliance with this order should be
 reassigned to a different location, issuing a letter of apology to Plaintiff
 Richard Charman for the act of scorn suffered, in order to restore his
 reputation in his community.”
 2) On November 18, 2008, at request of the Plaintiff, this Honorable Court
 issued her “ORDER GRANTING MOTION TO PROCEED IN FORMA PAUPERIS”.
 3) On November 20, 2008, on its own motion, this Honorable Court issued
 her “ORDER REQUIRING COMPLIANCE WITH LOCAL RULE 16.1 OF THE
 UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
 FLORIDA”.
 4) On December 4, 2008, Plaintiff received “DEFENDANT OBAMA FOR
 AMERICA’S MOTION TO DISMISS AND INCORPORATED MEMORANDUM OF
 LAW” from Attorney John F. O’Sullivan, from the Law Firm HOGAN & HARTSON in
 conjunction with Richard B. and Stephen F. Rosenthal, from the Law Firm THE LAW
 OFFICES OF RICHARD B. ROSENTHAL, P.A., Attorneys for Obama For America
 d/b/a Obama Campaign for Change, and “MOTION TO DISMISS AND
 INCORPORATED MEMORANDUM OF LAW OF DEFENDANTS OLIVIA LOPEZ,
 LUCY LAFLEMME, BRUNO LOPES, DAMIAN PEREZ AND LUIS R GARCIA”
 from Attorney Robert J. Telfer III, from the Law Firm MESSER, CAPARELLO &
 SELF, P.A., in representation of the last referred co-Defendants.
 5) On December 4, 2008, this Honorable court stated, in reference to the
 aforementioned Motions to Dismiss, “….I have reviewed the Motions and determined
 that oral argument is necessary…”, ordering and adjudging that “oral argument on
 On 10th anniversary of Attorney Archie Jennings’ treason
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 the above Motions is hereby set before the Honorable Alan S. Gold, at the United
 States District Courthouse, Courtroom 11-1, Eleventh Floor, 400 North Miami
 Avenue, Miami, Florida, on Friday, February 27, 2009 at 3:30 p.m. The Court has
 set aside one hour for this matter”.
 6) On December 4, 2008, INSTRUCTIONS TO PRO SE LITIGANTS
 was mailed to Plaintiff whereas this Honorable court informed that “Pro se litigants, like
 all litigants, are required to comply with the Federal Rules of Civil Procedure and
 the Local Rules for the Southern District of Florida” stating in paragraph 5 “Motions
 to Dismiss and Motions for Summary Judgment are dispositive motions which, if
 granted, will result in dismissal of your case. It is therefore important for the pro se
 litigant to respond to these motions”.
 7) On December 6, 2008, Plaintiff received MOTION TO STAY RULE 26
 DISCLOSURES AND DISCOVERY AND INCORPORATED MEMORANDUM OF
 LAW”, filed by Attorney Robert J. Telfer III, from the Law Firm MESSER,
 CAPARELLO & SELF, P.A., in representation of defendants Olivia Lopez, Lucy
 Laflemme, Bruno Lopez, Damian Peres and Luis R Garcia and “DEFENDANT
 OBAMA FOR AMERICA’S NOTICE OF JOINDER IN CO-DEFENDANTS’ MOTION
 TO STAY RULE 26 DISCLOSURES AND DISCOVERY AND INCORPORATED
 MEMORANDUM OF LAW”, filed by Attorney John F. O’Sullivan, from the Law Firm
 HOGAN & HARTSON in conjunction with Richard B. Rosenthal and Stephen F.
 Rosenthal, from the Law Firm THE LAW OFFICES OF RICHARD B. ROSENTHAL,
 P.A., Attorneys for Obama For America d/b/a Obama Campaign for Change, both
 requiring from this Honorable Court “…….that discovery (including Rule 26
 disclosures) in this action be STAYED pending the Court’s ruling on the
 Defendants’ Motions to Dismiss.”
 8) On December 11, 2008 this Honorable Court acting upon the
 aforementioned Defendants’ motions issued her “ORDER GRANTING MOTIONS TO
 STAY RULE 26 DISCLOSURES AND DISCOVERY [DE 7 and 10 ] ”
 On 10th anniversary of Attorney Archie Jennings’ treason
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 ANALYSIS AND DISCUSSION
 On her “Catapult” argument Defendants’ Counsels, contentious jurisdiction, states
 that: “I. PLAINTIFF’S REQUEST FOR A TEMPORARY RESTRAINING
 ORDER AND PRELIMINARY INJUNCTION MUST BE DISMISSED AS
 MOOT” because, allegedly: “…The essence of Plaintiff’s injunction claim was his
 claimed entitlement to participate in the election process as a paid Field Organizer
 for the Campaign. Because the relief sought relates to participation by Plaintiff in
 events that have already transpired the injunction claim is moot and must be
 dismissed” See Motion to Dismiss…. ARGUMENT at 5.
 In support of her argument Defendants’ Counsels argues that “Plaintiff’s request
 for preliminary injunctive relieve unquestionably became moot at the moment the
 election was over” stating that “Under Article III, federal courts may adjudicate only
 actual, ongoing cases or controversies”. Citing “Lewis, 494 U.S. at 481; Weinstein v.
 Bradford, 423 U.S. 147, 149 (1975)” See Motion to Dismiss…. ARGUMENT at 4.
 Defendant asserted that “The claim for injunctive relief is not saved from mootness by
 the rarely applied exception for cases “capable of repletion, yet evading review”,
 adding “This Court has departed from the jurisdictional demands of the mootness
 doctrine only in those “exceptional situations” where two circumstances are
 simultaneously present and strictly satisfied: (1) the challenged action is of too short
 a duration to be fully litigated prior to its cessation or expiration; and (2) there is a
 reasonable expectation that the same complaining party will be subject to the same
 action again” See Motion to Dismiss….ARGUMENT at 5.
 Closing her contention Defendant argued: “…there is nothing inherent in the
 position of Field Organizer in a modern election campaign which precludes
 meaningful litigation of employment disputes. Moreover, it is impossible to define
 or predict the factual circumstances of a future dispute which may arise, if any, and
 thus impossible to predict whether this same plaintiff will again litigate this same
 controversy on similar facts. Factual contingencies exist in several crucial areas,
 On 10th anniversary of Attorney Archie Jennings’ treason
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 such as whether the Campaign will be in existence in upcoming elections…”.
 Defendant continues “…These questions can be answered now through conjecture
 and speculation”. See Motion to Dismiss…. ARGUMENT at 5 and 6.
 Well, we have to admit that the Defendants’ counsel made a brilliant
 philosophical argument in defense of her motion which, if accepted unchallenged, might
 derail the justice due in this case due to the profuse use of sophism².
 Conversely, we don’t need to embark this Honorable Court in a vain
 philosophical quest of “factual contingencies” to prove that the Defendants’ argument is
 wrong and legally unsustainable. Rather, we are going to adhere at well established legal
 doctrine and principles, upon which the Court has relied traditionally to settle similar
 disputes brought before her.
 Regarding Defendant assertion that “Plaintiff’s request for preliminary
 injunctive relieve unquestionably became moot at the moment the election was
 over” we want to bring to the attention of this Honorable Court Princeton Cmty.
 Phone Book, Inc. v. Bate, 582 F.2d 706, 710 (3d Cir.1978) where the Court
 established that a "party arguing that a case is moot must bear a heavy burden of
 demonstrating the facts underlying that contention" (quoting United States v. W.T.
 Grant Co., 345 U.S. 629, 633, 73 S.Ct. 894, 97 L.Ed. 1303 (1953)), see also, Grossberg
 v. DeEusebio, 380 F. Supp. 285, 292 (N.D. Va. 1975) (declining to dismiss claim as
 moot despite fact that plaintiffs “will never again be subjected to the conduct of
 which they complained,” because hearing claim “is the only effective means to
 insure full and deliberate adjudication of the Establishment clause issues”).
 ________________________________________2 because it proposes no solution but problems, which brings to our mind a similar problem faced by the French philosopher Rene Descartes, who introduced subjectivism to philosophy, as a way to reduce his methodic doubt to a scientific method, claiming it for rationalism –a triumph of mathematics, geometry, and of reasoning by axioms and deduction “…it is these which make science into knowledge which is certain” opposed to the empiricism, method of the England philosopher David Hume, by which he concluded that “the relation of cause and effect is the crucial concept in all our thinking about factual matters, based on the 3 elements of causality: (1) Contiguity; (2) Temporal priority; and (3) Necessary connection”, thus, setting the ground for mental analysis and the derived certainty obtained by the association of ideas, distinguishing between two kinds of statements or propositions, that has been maintained by most twentieth –century empiricists. His propositions stating relations of ideas are now called analytic propositions, while his propositions stating matters of fact are now called synthetic propositions. Certainty is the exclusive property of analytic propositions about formal relation of ideas in this ingenious philosophical system.
 On 10th anniversary of Attorney Archie Jennings’ treason
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 Professor Matthews I. Hall wrote “19th Century decisions generally do not
 indicate that the Court lacked authority to hear moot cases. Rather, courts dismissed moot
 cases using language suggesting an exercise of discretion. The explanations given for
 declining to hear moot cases tended to focus—not on Constitutional text, but on
 instrumental concerns, such as conservation of judicial resources, preservation of judicial
 authority, the desire to ensure that issues are litigated by properly motivated parties, and
 the desire to prevent collusive cases.
 By the same token, when federal courts in the 19th and early 20 th centuries
 decided to hear apparently moot cases, they also justified those decisions based on
 practical considerations.
 After over a century of consistent application as a discretionary doctrine,
 mootness was transfigured, in early January 1964, into a Constitutionally-mandated
 jurisdictional doctrine by the U.S. Supreme Court in LINER v . JAFCO , INC., 375 U.S.
 301 (1964), explicitly linking Article III with the century-old doctrine under which courts
 had frequently dismissed moot claims.”, distinguishing the two distinct doctrines of
 mootness that the courts, principally, apply.
 The first (“issue mootness”) in circumstances where post-filing events moot the
 issue raised by the action, and the second (“personal stake mootness”) in circumstances
 where post-filing events have mooted only the plaintiff’s personal stake in that issue.
 Courts treat issue mootness as precluding federal jurisdiction, but treat personal stake
 mootness as supporting, but not requiring, dismissal.
 In Liner, a contractor sought an injunction prohibiting a labor union from
 picketing at a construction site. The state court granted the requested injunction and that
 decision was affirmed on appeal. While the union’s state court appeal was pending, the
 construction project was completed. The state court of appeal affirmed the entry of the
 injunction on the merits, and also opined that the case was moot because construction had
 been completed. On further appeal to the U.S. Supreme Court, the respondent contractor
 contended that the case should be dismissed as moot, and alternatively that the injunction
 should be affirmed on the merits.
 On 10th anniversary of Attorney Archie Jennings’ treason
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 The Supreme Court rejected the argument that the completion of construction
 mooted the case. The claim was still live, the Court held, because the union sought
 payment under a bond for the alleged wrongful entry of the injunction. Thus, the Court
 held, a decision on the merits would “affect the rights of the litigants,” and the claim was
 therefore not moot.
 The resemblance with our case could not be more dramatic (the only difference is
 that instead of picketing –blogging about the wrongdoing of Defendant’s personnel- we
 continued working for the success of the campaign): we were asked not to blog about the
 wrongdoing pending a meeting; we filed injunctive action requesting, among other
 remedies, to be issued a letter of apology to restore our reputation in our community,
 and pending order from the court the election was over. The fact is that statistically
 employment discriminations claims are rising in U.S. and other presidential elections, as
 well as other elections, will be held in the future and other people might complain of
 discrimination on employment against other campaigns, and because of the short time
 available their cases will be left unresolved.
 Our case clearly falls within one of the two exceptions, the: “Capable of repetition, yet evading review” by which:
 “A court will allow a case to go forward if it is the type for which persons will frequently be faced with a particular situation, but will likely cease to be in a position where the court can provide a remedy for them in the time that it takes for the justice system to address their situation.
 This condition, known as "capable of repetition, yet evading review," has
 allowed the court to take cases which it otherwise would be unable to decide upon,
 because the appellant would otherwise have no grounds to appeal. This issue has become
 important in a number of areas including First Amendment cases involving press
 coverage of trials Richmond Newspapers, Inc. v. Virginia 448 U.S. 555 (1980), and, as
 stated above, statutes involving abortion Roe v. Wade, 410 U.S. 113 (1973).
 The most frequently cited example is the 1973 United States Supreme Court case
 of Roe v. Wade , 410 U.S. 113 (1973), which challenged a Texas law forbidding abortion
 On 10th anniversary of Attorney Archie Jennings’ treason
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 in most circumstances. The state argued that the case was moot because plaintiff Roe was
 no longer pregnant by the time the case was heard. As Justice Blackmun wrote in the
 majority opinion:
 “The normal 266-day human gestation period is so short that the pregnancy will come to term before the usual appellate process is complete. If that termination makes a case moot, pregnancy litigation seldom will survive much beyond the trial stage, and appellate review will be effectively denied. Our law should not be that rigid”.
 Even in the event that the Defendant could prove that they ceased discriminating
 in employment at any time during the campaign that could not render moot our case
 under the “voluntary cessation” doctrine. Let’s take a look at the text of this doctrine.
 “Voluntary cessation
 Where a defendant is acting wrongfully, but ceases to engage in such conduct once litigation has been threatened or commenced, the court will still not deem this correction to moot the case. Obviously, a party could stop acting improperly just long enough for the case to be dismissed and then resume the improper conduct. For example, in Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 U.S. 167 (2000), the Supreme Court held that an industrial polluter, against whom various deterrent civil penalties were being pursued, could not claim that the case was moot, even though the polluter had ceased polluting and had closed the factory responsible for the pollution. The court noted that so long as the polluter still retained its license to operate such a factory, it could open similar operations elsewhere if not deterred by the penalties sought. “
 The obligated question, which David Hume attempted to answer hundred of years ago when he asked “Will the Sun Rise Tomorrow?” that seemingly comes to haunt the Defendants’ Counsels again, is:
 a) Will President elected Barack Obama seeks reelection in 2012? This is a question that, probably, President elect Barack Obama will be able to answer himself, if we decide to call him as a witness, but that leads us to the following questions:
 b) Will he use his “genius campaign” again, regarded as “the greatest in modern American history” when he praised David Plouffe as a genius?
 On 10th anniversary of Attorney Archie Jennings’ treason
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 c) Is the Campaign, Obama For America, Inc., legally dissolved? The Court stated in Walling v. Reuter Co., 321 U.S. 671 (1944) (defendant’s decision to cease business activities will not deprive court of jurisdiction).
 d) Will the Campaign make use of the resources represented by the grassroot movement, built during this election, to win a reelection for Obama?
 e) Are the individual parties involved in this litis active and connected in a similar way in this grassroot movement, as they were before the election was over?
 Most of these questions are answered by the prima facie evidence provided at the
 time of filing of our Complaint but will be supplemented by exhibit “A”, showing that:
 Obama for America, Inc. still an active Corporation and regarded as an employer for the
 State of Florida; Exhibit “B” showing that the following persons still listed as employee
 of the Campaign “Obama for America, Inc.”: Oliva Lopes, as the Deputy Field Director
 for Miami-Dade, Collier, Lee and Monroe Counties; Alejandro Miyar, as the OFA
 Deputy Communications Director for Miami-Dade, Southwest and Hispanic Media and
 Exhibits “C” & “C-a”, showing that: Plaintiff is still regarded as a “Leader of this
 grassroot movement” being contacted by both: the Obama for America Campaign,
 before the Presidential elections, and by the Obama-Biden Transition Team, post
 elections, as well as the involvement of the Plaintiff on the affairs of the Democratic
 Party, as the elected precinct Democratic Committeeperson, as requested by Obama for
 America, Inc., on June 18, 2008. See Exhibits “D”, “E”, and “F”.
 On her ARGUMENT Defendants alleges an undisputed matter of law when she
 states, I quote:
 “The purpose of a motion to dismiss is to “streamline litigation by
 dispensing with needless discovery and fact finding.” Neitzke v. Williams,
 490 U.S. 319, 326-27 (1989) (holding 12(b)(6) dismissal mandatory when “as
 a matter of law, ‘it is clear that no relief could be granted under any sets of
 facts that could be proved consistent with the allegations’”). Adding, with
 legal certainty: “…a court must accept the allegations in the complaint as true
 On 10th anniversary of Attorney Archie Jennings’ treason

Page 14
                        

Richard Charman Vs. State Of Florida et alCase Num. 08-23076-CIV-GOLD/MCALILEYPage 14 of 21
 and construe them in the light most favorable to the plaintiff. See Hill v.
 White, 321 F.3d 1334, 1335 (11th Cir. 2003) (per curiam).” See Motion to
 Dismiss…. at 3.
 However, Defendants Counsels has failed to file any statement in regard to
 dispelling the issue of fact central to the case against Defendant Obama For America,
 Inc., which is the factual allegation of Employment discrimination against the Plaintiff by
 the Defendants, in a concerted action, which is still in essence the basis of his complaint.
 Additionally, there is still a clear factual dispute that warrants that matters raised in this
 case should be tried by a fact finder. The Court stated in Princeton Cmty. Phone Book,
 Inc. v. Bate, 582 F.2d 706, 710 (3d Cir.1978) ("party arguing that a case is moot must
 bear a heavy burden of demonstrating the facts underlying that contention", quoting
 United States v. W.T. Grant Co., 345 U.S. 629, 633, 73 S.Ct. 894, 97 L.Ed. 1303 (1953).
 Furthermore, Defendant’s cited Rule 12(b)(6) states:
 “If, on a motion to dismiss for failure of the pleading to state a claim upon
 which relief can be granted, matters outside the pleadings are presented to
 and not excluded by the court, the motion shall be treated as one for
 summary judgment and disposed of as provided in Rule 56, and all parties
 shall be given reasonable opportunity to present all material made pertinent
 to such motion by Rule 56.”
 It has generally been held that the function of a summary judgment is to avoid a
 useless trial; and a trial is not only not useless, but absolutely necessary where there exist
 a genuine issue as to any material fact, MOORE’S FEDERAL PRACTICE, ph.
 56.15[1] [1.0].
 As stated by the court in Burley v. Elgin J&E Ry, Co., 140 F.2d. 488, 490; and as
 affirmed by the Supreme Court at 355 U.S. 711, 719, wherein the court stated:
 “The procedure for summary judgment was intended to expedite the
 settlement of litigation where it affirmatively appears upon the record that in
 the last analysis there is only a question of law as to whether the party should
 On 10th anniversary of Attorney Archie Jennings’ treason
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 have judgment in accordance with the motion for summary judgment. If
 there was any question of fact presented on the record in the proceedings for
 summary judgment, the motion could not be sustained.”
 The court’s role at this stage can be said to encompass the following tasks:
 1) To determine whether there exists any genuine issue of fact and not
 resolve any factual disputes, see United States v. Diebold, Inc., 369 U.S. 654 (1962);
 Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620 (1944); United States ex rel Jones v.
 Rundle, 453 F. 2d. 147 (3rd Cir. 1971).
 2) To sift the issues and to specify which material facts are really in issue
 and which are not, see More v. Deal, 240 F. Supp. 1004 (E.D. Pa. 1965).
 3) To deny motion for summary judgment where there is a genuine issue as
 to any material fact, see Adickes v. S.H. Kress & Co., 398 U.S. 144, (1970); Olympic
 Junior Inc. v. David Crystal Inc., 463 F.2d. 1141 (3rd Cir. 1972).
 Generally, the party moving for summary judgment has the burden of showing
 the absence of a genuine issue as to any material fact, see Weinberger v. Hynson,
 Wescott & Donning, 412 U.S. 609 (1973), Drexel v. Union Prescription Centers, Inc.,
 582 F. 2d.781 (3rd Cir. 1981).
 The Burden of proof is the obligation to shift the assumed conclusion away from an oppositional opinion to one's own position (this may be either a negative or positive claim). The burden of proof may only be fulfilled by evidence.
 Under the Latin maxim necessitas probandi incumbit ei qui agit, the general rule is that "the necessity of proof lies with he who complains." The burden of proof, therefore, usually lies with the party making the new claim. The exception to this rule is when a prima facie case has been made.
 He who does not carry the burden of proof carries the benefit of assumption meaning he needs no evidence to support his claim. Fulfilling the burden of proof effectively captures the benefit of assumption, passing the burden of proof off to another party.
 There are generally two broad types of burdens:
 On 10th anniversary of Attorney Archie Jennings’ treason
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 1. A "legal burden" or a "burden of persuasion" is an obligation that remains on a single party for the duration of the claim. Once the burden has been entirely discharged to the satisfaction of the trier of fact, the party carrying the burden will succeed in its claim.
 2. An "evidentiary burden" or "burden of leading evidence" is an obligation that shifts between parties over the course of the hearing or trial. A party may submit evidence that the court will consider prima facie evidence of some state of affairs. This creates an evidentiary burden upon the opposing party to present evidence to refute the presumption.
 The "standard of proof" is the level of proof required in a legal action to discharge the burden of proof that is to convince the court that a given proposition is true. The degree of proof required depends on the circumstances of the proposition. Typically, US Courts deals with two levels of proof or the balance of probabilities:
 beyond a reasonable doubt - (highest level of proof, used mainly in criminal trials)
 preponderance of evidence - (lowest level of proof, used mainly in civil trials)
 In arriving at the decision as to whether any material fact exists all evidence
 must be considered in a light most favorable to the non-moving party. See Lang v. New
 York Life Ins., 721 F 2d. 118 (3rd Cir. 1980).
 Defendants’ Counsels claims that the Complaint should, also, be dismissed on the
 following ground:
 “II. ANY PURPORTED CLAIM UNDER SECTION 1983 SHOULD BE
 DISMISSED FOR LACK OF ACTION UNDER COLOR OF STATE LAW alleging
 that: “42 U.S.C. §1983 provides that: Every person who, under color of any statute,
 ordinance, regulation, custom, or usage, of any State… subjects, or causes to be
 subjected, any citizen of the United States… to the deprivation of any rights,
 privileges, or immunities secured by the Constitution and laws, shall be liable to the
 party injured in an action at law, suit in equity, or other proper proceeding for
 redress.”.
 This particular claim was intended to bring charges against the State of Florida for
 the reasons stated on our complaint, because, among other reasons, at the time of the
 On 10th anniversary of Attorney Archie Jennings’ treason
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 alleged harmful acts against the Plaintiff derived of the racial remarks proffered by
 co-Defendant Luis R. Garcia, State Representative for District 107’s, was acting as an
 official of the state in his “territory”, as he stated in front of numerous witness when
 he was invited as a keynote speaker to an activity of the community group
 IAM4OBAMA, NEIGBORS OF ALLAPATTAH IN MIAMI, fact captured on video
 of that activity that is posted online at http://www.youtube.com/eltigueremacorisano.
 The Reconstruction Era statute establishes that any state or local government
 employee sued for acting in an individual capacity is a person under §1983.
 Defendant has failed to established reasons why Defendant District 107 State
 Representative Luis Garcia should be granted the qualified immunity established
 under §1983, being that in Harlow v. Fitzgerald, 457 U.S. 800 (1982) The Supreme
 Court established that individuals are entitled to qualified immunity when their
 conduct does not violate “Clearly established statutory or constitutional rights of
 which a reasonable person would have known”.
 Essentially, the Defendants’ counsels’ motion ignores the aspect of the
 Employment discrimination³ by the Defendant Obama For America, Inc. with the
 involvement of a public elected official, in function, in a concerted way, which as a
 corollary, deprived Plaintiff of his right to fully participate in the campaign in
 representation and on behalf of his community, in his double role as
 Committeeperson for the Democratic Party and as a Poll Inspector certified by the
 Miami-Dade County Department of Elections, when he was performing a public
 obligation. In GJR Investments, Inc. v County of Escambia, 132 F.3d 1359, 1366
 (11th Cir. 1998) the Court established the standard that a government official, such as
 state representative Luis R Garcia, is given the “benefit of the doubt unless her
 actions were so obviously illegal in light of then-existing law that only an official
 who was incompetent or who knowingly was violating the law would have
 committed them.”, which satisfies the required nexus/joint action test as established
 in Nat’l Broadcasting Co., Inc. v Communication Workers of Am., AFL-CIO, 860
 F.2d 1022, 1026 (11th Cir. 1988).
 On 10th anniversary of Attorney Archie Jennings’ treason
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 ____________________________________
 ³ (not considering Plaintiff professional qualifications, because his resume –see Exhibit “H”- was never
 requested since Defendant’s personnel were well acquainted with Plaintiff’s persona).
 Eventually, upon receiving reply from the State of Florida, we will illustrate in
 deep how State Representative Luis R Garcia, by his conduct, violated clearly
 established statutory and/or constitutional rights of Plaintiff Richard Charman, as a
 matter of public policy.
 Finally, Defendants, contentious jurisdiction, argue that “III. PLAINTIFF’S
 CLAIMS UNDER TITLE VII AND AMERICANS WITH DISABILITIES ACT
 MUST BE DISMISSED FOR FAILURE TO EXHAUST ADMINISTRATIVE
 REMEDIES. Plaintiff’s remaining claims are defective because he admittedly has not
 exhausted administrative remedies, as required by law, before instituting this
 Complaint.”
 Plaintiff is going to defeat this argument by submitting to the consideration of this
 Honorable Court the NOTICE OF RIGHT TO SUE Number 510-2009-00780,
 dated December 12, 2008, which states “…This is your Notice of Right to Sue,
 issued under Title VII and/or the ADA based on the above-numbered charge”.
 This NOTICE OF RIGHT TO SUE was issued by the U.S. Equal Employment
 Opportunity Commission (E.E.O.C.) on our behalf, as a result of our CHARGE
 OF DISCRIMINATION, based on Race, Color and National Origin, filed with
 the aforementioned agency against the Defendant Obama for America, Inc (See
 Exhibit “G”).
 CONCLUSION
 In sum, the motion for summary judgment may be granted only when the
 materials of record “show that there is no genuine issue as to any material fact
 and that the moving party is entitled to judgment as a matter of law” see Hersh
 v. Allen Prod. Co. Inc., 789 F.2d. 230, 232 (3rd Cir. 1986). As to materiality, the
 On 10th anniversary of Attorney Archie Jennings’ treason
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 substantive law will identify which facts are materials. As we contended previously,
 generally, the party moving for summary judgment has the burden of showing
 the absence of a genuine issue as to any material fact. See Weinberger v. Hynson,
 Wescott & Donning, 412 U.S. 609 (1973), Drexel v. Union Prescription Centers, Inc.,
 582 F. 2d.781 (3rd Cir. 1981). Defendants’ legal counsels failed to do so.
 In arriving at the decision as to whether any material fact exists all evidence
 must be considered in a light most favorable to the non-moving party. See Lang v.
 New York Life Ins., 721 F 2d. 118 (3rd Cir. 1980).
 Finally, we concur with the Defendants’ legal counsels’ allegations, whereas
 they stated “A Court must accept the allegations in the complaint as true and
 construe them in the light most favorable to the plaintiff. See Hill v. White, 321 F.3d
 1334, 1335 (11th Cir. 2003) (per curiam). See Defendants’ Motion to Dismiss…
 ARGUMENT at 3.
 Therefore Plaintiffs, respectfully, requests this Honorable Court to:
 A. deny the request of the Defendants
 B. Issue order to proceed with this matter on the merits of his legal
 claims.
 Respectfully submitted, today January 8, 2009, in Miami, Florida.
 ____________________________Richard CharmanPRO SE d/b/aIAM4OBAMA, NEIGHBORS OFALLAPATTAH IN MIAMI1201 NW 32ND St.Miami, Florida 33142(305)636-4400
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 CERTIFICATE OF SERVICE
 I, hereby, certify that on the 8th day of January 2009, a true and exact copy of the
 foregoing was delivered to Bill McCollum, Attorney General of Florida, for the
 Defendant State of Florida, at: Office of Attorney General, State of Florida, The Capitol
 PL-1, Tallahassee, Florida 32399-1050; to Patra Liu, Esq., C.I.G., Assistant Inspector
 General/Legal Counsel, Miami-Dade County General Attorney Office, located at Stephen
 P. Clark Center 111 N.W. 1rst Street, Suite 2510, Miami, Florida 33128; to Defendants
 Obama for America, Inc. d/b/a Obama Campaign for Change, Florida Campaign for
 Change, through their legal counsels Attorney John F. O’Sullivan, from the Law Firm
 HOGAN & HARTSON LLP, at Mellon Financial Center, 1111 Brickell Avenue, Suite
 1900, Miami, Florida 33131 and to Richard B. Rosenthal, from the Law Firm THE LAW
 OFFICES OF RICHARD B. ROSENTHAL, P.A., at 169 East Flagler Street, Suite 1422,
 Miami, Florida 33131 and Stephen F. Rosenthal, 25 West Flagler Street, Suite 800,
 Miami, Fl 33130. Also, to: co-Defendants Oliva Lopes, Lucy Laflemme, Bruno Lopes,
 Damian Perez and District 107 State Representative Luis Garcia, through their legal
 counsel Attorney Robert J. Telfer III, from the Law Firm MESSER, CAPARELLO &
 SELF, P.A., at 2618 Centennial Place, Tallahassee, Florida 32308.
 Respectfully submitted, today, January 8, 2009, in Miami, Florida.
 ____________________________Richard CharmanPRO SE d/b/aIAM4OBAMA, NEIGHBORS OFALLAPATTAH IN MIAMI1201 NW 32ND St.
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 Miami, Florida 33142(305)636-4400
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