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AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE
 GLOBAL RIGHTS is a human rights advocacy group that partners with localactivists to challenge injustice and amplify new voices within the globaldiscourse. With offices in countries around the world, we help local activistscreate just societies through proven strategies for effecting change.
 • We seek justice for victims of human rights abuses.
 • We work to promote racial and gender equality and help people andcommunities feel empowered to change their societies.
 • We work through field offices, partnering with local human rights advocatesto strengthen their effectiveness in combating abuses in their countries
 • We focus on developing the skills of local activists that are essential toaddressing human rights concerns and promoting justice such as:documenting and exposing abuses; conducting community education andmobilization, advocating legal and policy reform in countries andinternationally; and using the courts to increase access to justice fordisadvantaged persons.
 • We help local activists to engage with the international community,including the United Nations, to further their human rights objectives athome in Asia, Africa, Latin America, Europe, and the United States.
 The development and publication of the this report was made possible with the generous support ofThe Ford Foundation, the John D. & Catherine T. MacArthur Foundation, The John Merck Fund,the Open Society Institute, and an anonymous donor.
 The opinions, findings, and conclusions or recommendations expressed in this publication are thoseof Global Rights and do not necessarily reflect the views of its funders.
 © Copyright 2005 Global Rights. In the spirit of the United Nations’ encouragement of collectiveefforts at the international level (Resolution 49/184), this Guide is placed in the public domain andput at the disposal of all interested persons to consult or use. Reproduction is authorized providedthat the text is for educational ends, not commercial use, and on the condition that credit is given tothe publisher.
 ISBN 0-9753197-4-4
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PREFACERacism and racial discrimination exist throughout the world. These problems manifest themselves inthe unequal and unfair treatment of certain groups through economic marginalization, bias withinthe criminal justice system, denial of cultural rights or control of ancestral lands, and unequal accessto education, jobs, and other opportunities.
 Numerous international agreements have denounced racial discrimination as a human rightsviolation. In particular, the International Convention on the Elimination of All Forms of RacialDiscrimination, widely ratified, clearly defines the obligations of governments to combatdiscrimination and to protect the rights of all people, regardless of race or ethnicity. TheInternational Covenant of Civil and Political Rights, the International Covenant of Economic, Socialand Cultural Rights, and the Convention on the Elimination of Discrimination against Womenaddress these issues as well.
 Throughout its 27 years, Global Rights has combated racial discrimination by using strategiclitigation and amplifying the voices of activists in countries around the world through itsinternational advocacy efforts. Today, Global Rights works to strengthen the collaboration betweensocial justice groups in different countries working on similar concerns and, among other things,aims to link organizations defending the rights of people of African descent across the Americas.Global Rights is also leading a campaign to draft and adopt a regional human rights treatycombating racial discrimination throughout the Americas.
 Gay McDougallExecutive DirectorGlobal Rights: Partners for Justice1200 18th Street NW, Suite 602Washington DC, 20036USA
 Tel: 202-822-4600Fax: 202-822-4606www.globalrights.org
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1GLOBAL RIGHTS: PARTNERS FOR JUSTICE
 PART A: INTERNATIONALLEGAL STANDARDSI. INTRODUCTIONIn 2001, representatives from throughout theAmericas gathered to develop strategies toremedy racial discrimination. Chief among thegroup’s tactics was the adoption of “affirmativeor positive actions and strategies” aimed at“creating conditions for all to participateeffectively in decision-making and realize civil,cultural, economic, political, and social rights inall spheres of life on the basis of non-discrimination.”1 These ideas found significantsupport at the World Conference AgainstRacism, whose Declaration and Programme ofAction recognize affirmative action as a keyelement in the international struggle againstracism and racial discrimination.
 As the results of these meetings might indicate,affirmative action is strongly endorsed byinternational law, as seen through the languageof regional and international treaties and thedecisions of global and regional institutions.Countless norms mandate equality and non-discrimination, while additionally requiringstates to take active measures to guarantee theserights. Certain norms implicitly requireaffirmative action where inequalities are present.Some norms mention affirmative action to notethat such actions would be permissible undernon-discrimination provisions. Others explicitlymandate affirmative action. While the contoursof these norms differ slightly, one thing iscertain: Where there is proven inequality amongpeople of different races, international law—either implicitly or explicitly—requires states toengage in affirmative action.
 II. REGIONAL ANDINTERNATIONAL GROUPSRECOGNIZE AFFIRMATIVEACTION AS A CENTRAL TOOLIN COMBATING RACIALDISCRIMINATION
 A. REGIONAL ACTIVITIES PRIOR TO THEWORLD CONFERENCE
 The regional meetings in preparation for the2001 World Conference against Racism, RacialDiscrimination, Xenophobia and RelatedIntolerance (World Conference) focusedheavily on affirmative action. The end productof these meetings was the Santiago Proposal,which is a Declaration and Plan of Actionarticulating a detailed agenda for fighting racediscrimination, xenophobia, and relatedintolerance in the Americas.2 This documentcalls for the full enjoyment of civil and politicalrights without discrimination of any kind,“including…more effective access to thepolitical, judicial and administrative functionsof institutions” and “protection of theeconomic, social and cultural rights of[marginalized groups]….”3 The Declarationspecifically urges states to:
 Establish national programmes,
 including affirmative action
 measures, to promote the access
 of indigenous peoples, people of
 African descent, migrants and
 other ethnic, racial, cultural,
 religious, and linguistic groups or
 minorities to education, medical
 care, and basic social services.4
 B. THE WORLD CONFERENCEThe World Conference brought togethergroups from all corners of the world,
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transforming domestic and regional agendasinto strategies to be applied globally. TheDeclaration and Programme of Actionemerging from the conference stress theimportance of full and effective racial andethnic equality, noting the need for specialmeasures for victims of racism, racialdiscrimination, xenophobia, and relatedforms of intolerance.5
 In addition, the Declaration repeatedly asksthat special attention be devoted to, andfunding be provided for, marginalizedgroups. It also provides a mandate for“[a]ction-oriented policies and action plans,including affirmative action to ensure non-discrimination, in particular as regardsaccess to social services, employment,housing, education, health care etc.”6 TheProgramme recommends “affirmative orpositive actions and strategies” aimed at“creating conditions for all to participateeffectively in decision-making and realizecivil, cultural, economic, political, andsocial rights in all spheres of life on the basisof non-discrimination.”7 The Programmecalls on states to:
 Establish, on the basis of
 statistical information, national
 programmes, including affirmative
 or positive measures, to promote
 the access of individuals and groups
 of individuals who are or may be
 victims of racial discrimination to
 basic social services, including
 primary education, basic health
 care, and adequate housing.8
 C. THE URUGUAY FOLLOW-UPWORKSHOP
 The regional follow-up meetings to the WorldConference further confirmed the demand foraffirmative action at the regional level. Forinstance, the 2003 regional workshop inMontevideo, Uruguay produced Conclusionsand Recommendations that resoundinglysupport race-conscious programs.9 Theworkshop points out that “affirmative action isa means of addressing and overcominginjustice and inequities based on racism anddiscrimination, and must be incorporated intodomestic policies.”10 Among the main strategiesfor combating discrimination are “nationalaction plans to promote diversity, equality,equity, social justice, equality of opportunity,and…participation.”11 The workshop’s generalrecommendations include urging states toestablish permanent monitoring programs forimplementation of their affirmative actionpolicies, including development of validmarkers of advancement.12
 III. INTERNATIONAL LAWSTRONGLY SUPPORTSAFFIRMATIVE ACTION TO COMBAT INEQUALITYOR DISCRIMINATION
 As the conclusions of these internationalmeetings suggest, international law providesstrong support for affirmative actionmeasures to combat racially discriminatorylaws and practices. Non-discrimination is acornerstone concept in international humanrights, as international norms are virtuallyunanimous in requiring that states takespecific steps to support the right to non-discrimination and equality before the law.
 2 AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE
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Non-discrimination provisions arefundamental to major international humanrights norms, and these norms compelaffirmative action in certain cases. As theUnited Nations Human Rights Committeedeclared, “non-discrimination, together withequality before the law and equal protection ofthe law without any discrimination, constitutea basic and general principle relating to theprotection of human rights.”13 Importantregional treaties and universal norms like theInternational Covenant on Civil and PoliticalRights (ICCPR), the International Covenant onEconomic, Social, and Cultural Rights(ICESCR), and the International Conventionon the Elimination of All Forms of RacialDiscrimination (ICERD) repeatedly emphasizethe importance of non-discrimination. Theseand other norms also affirm the need to takemeasures to make this obligation effective.14 Asdescribed below, certain norms specify thatrace-conscious affirmative action policies donot violate non-discrimination provisions,while others explicitly call for affirmativeaction to combat discrimination.
 A. REGIONAL NORMSNon-discrimination is a core principle of theOrganization of American States (OAS)system.15 The OAS Charter (Charter), theAmerican Declaration of the Rights and Dutiesof Man (American Declaration), and theAmerican Convention on Human Rights(American Convention), which collectivelycomprise the principal documents shaping theInter-American system, contain strongemphases on non-discrimination. Inter-American norms and jurisprudence alsomandate that states take effective action toguarantee these rights, thereby suggesting theneed for affirmative measures. Although the
 Commission and Court have not yet stated aposition on race-based affirmative action, theyhave endorsed it whole-heartedly in the contextof gender discrimination.
 1. The Importance of Non-DiscriminationThe OAS Charter sets forth the purposes of theorganization and the basic principles uponwhich it is founded; among them is thatfundamental rights be respected without anydistinction as to race, nationality, creed, orsex.16 The Charter also stresses equality ofopportunity17 and asserts that all human beingshave the right to material well-being andspiritual development, under circumstances ofdignity and equality, without distinction as torace, sex, nationality, creed, or socialcondition.18
 The American Declaration, in Article 2, and theAmerican Convention, in Article 1, bothmandate equality before the law, asserting thatrights should be guaranteed withoutdistinctions made on the basis of race.19
 Specifically, Article 1 of the Conventionrequires states to:
 Respect the rights and freedoms
 recognized herein and to ensure to
 all persons subject to their
 jurisdiction the free and full exercise
 of those rights and freedoms,
 without any discrimination for
 reasons of race, color, sex,
 language, religion, political or other
 opinion, national or social origin,
 economic status, birth, or any other
 social condition.
 In addition, the American Convention, inArticle 24, explicitly guarantees equaltreatment before the law; this principle of non-
 3GLOBAL RIGHTS: PARTNERS FOR JUSTICE
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discrimination is non-derogable, meaning itcannot be suspended, even in times of war.The Additional Protocol to the Convention,known as the Protocol of San Salvador, whichis the primary treaty addressing economic,social, and cultural rights in the Americas,further mandates state action to preventdiscrimination.20
 2. The Obligation to Take NecessaryMeasures
 Regional norms require aggressive action bystates to implement the commitments madetherein. In a provision echoing the language inuniversal norms, Article 2 of the Protocol ofSan Salvador specifies that:
 [Where the exercise of any of the
 rights or freedoms referred to in
 Article 1 is not already ensured] by
 legislative or other provisions, the
 States Parties undertake to adopt, in
 accordance with their constitutional
 processes and the provisions of this
 [Convention], such legislative or
 other measures as may be
 necessary [to give effect to those
 rights or freedoms].
 Article 1 of the Convention reinforces theseobligations and expressly applies them to thenon-discrimination context, noting that statesmust “ensure to all persons subject to theirjurisdiction the free and full exercise of thoserights and freedoms, without anydiscrimination for reasons of race, color, sex[etc.].” Moreover, Articles 1 and 2 of theProtocol of San Salvador require states toadopt measures to achieve those rightsrecognized in the Protocol and to enactlegislation to make those rights a reality.21 The
 Protocol charges states with “undertak[ing] toadopt the necessary measures” to achieve“full observance of the rights recognized inthis Protocol.”22 Furthermore, it mandates“such legislative or other measures as may benecessary for making those rights a reality.”23
 The jurisprudence of the Inter-American Court(the Court) also confirms such a requirement. Inits hallmark case, Velásquez Rodriguez, the Courtdescribed the Article 1(1) obligation, noting:
 The obligation to ensure the free
 and full exercise of human rights
 is not fulfilled by the existence of
 a legal system designed to make
 it possible to comply with this
 obligation—it also requires the
 government to conduct itself so
 as to effectively ensure the free
 and full exercise of human
 rights.24
 This requires not only taking action throughlegislative and other means, but involvesengaging in activities that influence the acts ofprivate individuals. Indeed, as severalopinions have suggested:
 An illegal act which violates
 human rights and which is initially
 not directly imputable to a State
 (for example, because it is the act
 of a private person or because the
 person responsible has not been
 identified) can lead to international
 responsibility of the State, not
 because of the act itself, but
 because of the lack of due
 diligence to prevent the violation
 or to respond to it as required by
 the Convention.25
 4 AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE
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3. Support for Affirmative ActionThe Court also has made clear that non-discrimination provisions in regional norms donot preclude all differences in treatment. Forexample, in considering Costa Rica’sestablishment of different citizenshiprequirements for people from Central Americaand Spain, and Ibero-Americans, the Courtheld that a distinction based on “reasonableand objective criteria” more than passes musterunder Article 24.26
 The Commission has gone further in itsendorsement of affirmative action, stating that“In principle, affirmative measures are fully incompliance with the principle of non-discrimination and the applicable provisions ofhuman rights law; in fact, such measures maywell be required to bring about substantiveequality of opportunity.”27 Although made in thecontext of a careful study of laws aimed atincreasing women’s political participation andtheir compatibility with non-discriminationnorms, this view would very likely apply to race-conscious affirmative action measures as well.
 Also, just as they informed the Commission’sanalysis of gender-based affirmative action,universal human rights norms, discussed below,should likewise shape the analysis of race-based affirmative action. In fact, in AdvisoryOpinion OC-1/82, the Inter-American Courtasserted its right to interpret other treatieswhen evaluating a state’s human rightsobligations.28 The Commission echoed thisapproach in assessing Guatemala’s obligationsunder the American Convention and theConvention on the Elimination of All Forms ofDiscrimination Against Women (CEDAW),applying the definition of discrimination fromCEDAW to find violations of the AmericanConvention.29
 B. THE INTERNATIONAL CONVENTION ONTHE ELIMINATION OF ALL FORMS OFRACIAL DISCRIMINATION (ICERD)
 ICERD provides the international community’smost specific treaty-based guidance onaffirmative action. ICERD defines racialdiscrimination as:
 Any distinction, exclusion,
 restriction or preference based on
 race, colour, descent, or national or
 ethnic origin which has the purpose
 or effect of nullifying or impairing
 the recognition, enjoyment or
 exercise, on an equal footing, of
 human rights and fundamental
 freedoms in the political, economic,
 social, cultural or any other field of
 public life.30
 The treaty also enumerates a host of rights tobe enjoyed without discrimination. Theseinclude the right to equal treatment before thelaw, numerous civil and political rights, and avariety of economic, social, and culturalrights.31
 1. The Obligation to Take ActionTaking action is a critical component ofICERD. Even in its preamble, the Conventionnotes its “resolv[e] to adopt all necessarymeasures for speedily eliminating racialdiscrimination in all its forms andmanifestations.”32 ICERD also requires statesto “pursue by all appropriate means andwithout delay a policy of eliminating racialdiscrimination in all its forms and promotingunderstanding among all races.”33 The samearticle also requires states to review theirlegislation34 and “prohibit and to bring an end,by all appropriate means, including legislation
 5GLOBAL RIGHTS: PARTNERS FOR JUSTICE
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as required by circumstances, racialdiscrimination by any persons, group ororganization.”35 ICERD also expressly requiresstates to take “special and concrete measures.”Finally, it requires states to guarantee theadequate development and protection ofcertain racial groups so as to promote fullenjoyment of human rights and fundamentalfreedoms.36
 Notably, ICERD’s reach is not just to prohibitdiscrimination, but to eliminate it altogether.The preamble targets “racial discrimination inall its forms and manifestations” and the phrase“racial discrimination in all its forms” isrepeated throughout the Convention.37
 Accordingly, ICERD addresses a panoply offields — from employment to the media — andtargets different manifestations of racism.ICERD also establishes the state’s obligation toaddress laws and regulations “which have theeffect of creating or perpetuating racialdiscrimination wherever it exists.”38 Otherprovisions reiterate this, referring to racialdiscrimination by state actors but also by “anypersons, group or organization.”39 And stillother provisions reference “all practices” ofsegregation or apartheid, “all acts of violence,”“all dissemination of ideas,” and “allpropaganda activities.”40 ICERD’s provisionsthus cover matters of public life but also certainprivate matters that other human rights normsdo not expressly address and arguably mightnot cover.
 2. Direct Support for Affirmative ActionThe Convention thus compels aggressive actionto combat discrimination. It alsoincontrovertibly asserts that makingdistinctions among groups is not inherentlyimpermissible discrimination. On the contrary,
 whether or not any given racial or ethnicclassification constitutes prohibiteddiscrimination depends on its purpose andeffects. Article 1, paragraph 4, states that“special measures” adopted only to secure“adequate advancement” of marginalizedracial or ethnic groups requiring suchprotection, and to ensure equal enjoyment ofhuman rights and basic freedoms, do notconstitute invidious racial discrimination. Thesame provision sets forth limitations on suchspecial measures, noting that they must notresult in “the maintenance of separate rightsfor different racial groups,” and that themeasures shall cease when the objectives thatled to their creation have been achieved.41
 In General Recommendation 14, theCommittee on the Elimination of All Forms ofRacial Discrimination (the Committee) furtherclarifies the contours of permissible racial orethnic distinctions, taking care to note that “adifferentiation of treatment will not constitutediscrimination if the criteria for suchdifferentiation, judged against the objectivesand purposes of the Convention, are legitimateor fall within the scope of [A]rticle 1,paragraph 4, of the Convention.”42 TheGeneral Recommendation stipulates that whenascertaining whether an action has an effectcontrary to the Convention, one must look tosee whether that action has an “unjustifiabledisparate impact upon a group distinguished byrace, colour, descent, or national or ethnicorigin.” The Committee’s country reports alsopoint to affirmative action as a means ofpromoting compliance with treaty provisions.In numerous reports, the Committee hasrecommended implementation of affirmativeaction measures to benefit certain groups.43
 6 AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE
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Notably, in a 2001 report on the United States,the Committee rejected the United States’position that ICERD only permits, but does notrequire, affirmative action.44 The Committeecategorically stated otherwise, explaining:
 The adoption of special measures
 by States parties when the
 circumstances so warrant, such as
 in the case of persistent disparities,
 is an obligation stemming from
 article 2, paragraph 2 of the
 Convention.45
 C. THE INTERNATIONAL COVENANT ONCIVIL AND POLITICAL RIGHTS (ICCPR)
 The ICCPR also mandates non-discriminationand state action to promote equality, andsupports affirmative action in certaincircumstances. Articles 2, 25, and 26, amongothers, contain specific non-discriminationprovisions.46 Article 2(1) precludesdiscrimination, Article 26 establishes equalitybefore the law without discrimination, andArticle 25 mandates the right to politicalparticipation absent discrimination. Althoughthe ICCPR permits derogation of certain rights,it mandates that such measures not involvediscrimination “solely on the grounds of race,colour, sex, language, religion or socialorigin.”47
 1. The Obligation to Take ActionArticle 2(2) of the ICCPR affirms that thesenorms require state action, noting that:
 Where not already provided for by
 existing legislative or other
 measures, each State Party to the
 present Covenant undertakes to
 take the necessary steps, in
 accordance with its constitutional
 processes and with the provisions
 of the present Covenant, to adopt
 such legislative or other measures
 as may be necessary to give effect
 to the rights recognized in the
 present Covenant.48
 Precisely what the required measures might beis fact-specific, but the obligation is anobjective one. It is further explained in thecontext of race discrimination by GeneralComment 18. Here, the Human RightsCommittee notes:
 The principle of equality sometimes
 requires States parties to take
 affirmative action in order to
 diminish or eliminate conditions
 which cause or help to perpetuate
 discrimination prohibited by the
 Covenant. For example, in a State
 where the general conditions of a
 certain part of the population
 prevent or impair their enjoyment of
 human rights, the State should take
 specific action to correct those
 conditions. Such action may involve
 granting for a time to the part of the
 population concerned…certain
 preferential treatment in specific
 matters as compared with the rest
 of the population. However, as long
 as such action is needed to correct
 discrimination in fact, it is a case of
 legitimate differentiation under the
 Covenant.49
 The ICCPR also suggests a duty to combatprivate discrimination.50 The Committee notesthat many states report on legislative,administrative, and judicial decisions on
 7GLOBAL RIGHTS: PARTNERS FOR JUSTICE
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discrimination, “but they very often lackinformation which would revealdiscrimination in fact.”51 Accordingly, theCommittee requires that states not onlyprovide information on articles 2(1), 3, and26 with regard to their constitution or equalopportunity laws, but that they also report on“any problems of discrimination in fact,which may be practiced either by publicauthorities, by the community, or by privatepersons or bodies” because “[t]he Committeewishes to be informed about legal provisionsand administrative measures directed atdiminishing or eliminating suchdiscrimination.”52
 This position is supported by the Committee’sdecision in the Nahlik case, where theCommittee rebuffed an admissibilitychallenge because of employmentdiscrimination arising from a privateagreement. The Committee observed that:
 Under [A]rticles 2 and 26 of the
 Covenant[,] the State party is
 under an obligation to protect
 individuals against discrimination,
 whether this occurs within the
 public sphere or among private
 parties in the quasi-public sector
 of, for example, employment.53
 2. Direct Support for Affirmative ActionThe Human Rights Committee has declaredthat the adoption of special measures inanother arena—addressing equality inpolitical participation—complies with Article25. The Committee stated that “affirmativemeasures may be taken in appropriate casesto ensure that there is equal access to publicservice for all citizens.”54
 The Committee’s individual case decisionsand comments on country reports submittedunder Article 40 also reflect its welcomedapproach to affirmative action. In StallaCosta v. Uruguay, the Committee consideredspecial measures benefiting public officialswho were previously dismissed from theirposts for ideological, political, union-related, or arbitrary reasons.55 TheCommittee scrutinized carefully the purposeof the measures in question, ultimatelyopting against any finding of violations ofArticles 2, 25, and 26, since the law couldnot “be regarded as incompatible with thereference to ‘general terms of equality’ inarticle 25(c)” and its implementation couldnot be considered “invidious distinctionunder article 2, paragraph 1,” or“prohibited discrimination” under Article26.56
 Moreover, in numerous comments incountry reports, the Committee hasrecommended that certain nations adoptaffirmative action measures, while praisingothers’ efforts in this regard. In itscomments on the United States’ report in1995, the Committee stated that “whendetermining whether currently permittedaffirmative action programmes forminorities and women should bewithdrawn, the obligation to provideCovenant’s rights in fact as well as in law[should] be borne in mind.”57
 The Committee also suggested that Irelandundertake “affirmative action aimed atimproving the situation of the ‘TravelingCommunity’ and, in particular, facilitatingand enhancing the participation of‘travelers’ in public affairs, including theelectoral process.”58
 8 AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE
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D. THE INTERNATIONAL COVENANT ONECONOMIC, SOCIAL, AND CULTURALRIGHTS (ICESCR)
 The ICESCR similarly contains numerous non-discrimination provisions. The Conventionrequires states to guarantee the rights in theCovenant “without discrimination of any kindas to race, colour, sex, language, religion,political or other opinion, national or socialorigin, property, birth, or other status.”59 Itfurther mandates equal opportunity inemployment under Article 7(c), and requiresthat higher education “be made equallyaccessible to all, on the basis of capacity, byevery appropriate means....”60 Moreover, theGeneral Comments and related articles of theConvention indicate affirmative action’s crucialrole in promoting effective non-discrimination.
 1. The Obligation to Take ActionThe ICESCR also expressly mandates thatstates take measures to make effective therights it guarantees. Article 2, paragraph 1,mandates taking “steps” with respect to allrights under the treaty, while other articlesreiterate that obligation with respect to specificrights like the right to work, the right to adecent standard of living, and the right toeducation. Article 2, paragraph 1, mandatesthat:
 [E]ach State Party to the present
 Covenant undertakes to take
 steps, individually and through
 international assistance and co-
 operation, especially economic and
 technical, to the maximum of its
 available resources, with a view to
 achieving progressively the full
 realization of the rights recognized
 in the present Covenant by all
 appropriate means, including
 particularly the adoption of
 legislative measures.
 Article 6(2) mandates work-related measureslike “technical and vocational guidance andtraining programmes, policies and techniquesto achieve steady economic, social and culturaldevelopment and full and productiveemployment….” Article 11(1) requires steps toguarantee the right to an adequate standard ofliving, including “adequate food, clothing andhousing, and to the continuous improvement ofliving conditions.” And Article 13, paragraph2, requires particular steps to guarantee theright to education at various levels, toencourage education and develop schoolsystems.
 The Committee on Economic, Social andCultural Rights’ (CESCR) General Comment 3clarifies these obligations.61 The CESCRindicates that “steps towards that goal must betaken within a reasonably short time after theCovenant’s entry into force for the Statesconcerned.”62 It further notes that the stepsshould be “deliberate, concrete and targeted asclearly as possible towards meeting theobligations recognized in the Covenant.” Theycan include legislative and judicial measures, aswell as administrative, financial, educationaland social ones.63
 General Comment 5 builds on this idea in thecontext of people with disabilities, noting thatthe Covenant:
 Requires Governments to do much
 more than merely abstain from
 taking measures which might have
 a negative impact on persons with
 disabilities. The obligation in the
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case of such a vulnerable and
 disadvantaged group is to take
 positive action to reduce structural
 disadvantages and to give
 appropriate preferential treatment
 to people with disabilities in order
 to achieve the objectives of full
 participation and equality within
 society for all persons with
 disabilities.64
 2. Direct Support for Affirmative ActionElaborating on this view in its GeneralComment addressing education, the CESCRprovides direct support for affirmative action,establishing that adoption of “specialmeasures intended to bring about de factoequality for men and women and fordisadvantaged groups is not a violation of thenon-discrimination [principle].”65 Suchmeasures, however, must not “lead to themaintenance of unequal or separate standardsfor different groups” nor be “continued afterthe objectives for which they were taken havebeen achieved.”66
 CESCR comments to state party reportssimilarly speak out in favor of affirmativeaction. In a report on Guatemala’scompliance, the Committee recommendsaffirmative action measures to benefitindigenous communities.67 Specifically, theCommittee stated that:
 All legislative and other reforms
 should take into account the need to
 promote equality and reverse the
 devastating affects of discrimination
 against the indigenous populations,
 in particular through affirmative
 action.68
 Similarly, the Committee recently applauded Brazil’sestablishment of “affirmative action programs forAfro-Brazilians, in particular women.”69
 E. CONVENTION ON THE ELIMINATIONOF ALL FORMS OF DISCRIMINATIONAGAINST WOMEN (CEDAW)
 CEDAW unquestionably establishes thataffirmative action measures are an integralpart of combating discrimination.70 AlthoughCEDAW does not contain provisions specificto racial discrimination, reasoning by analogy,it should be interpreted as supportingaffirmative action based on race.
 1. The Obligation to Take Action Article 1 of CEDAW defines discrimination,while Article 2 requires states to “pursue byall appropriate means and without delay apolicy of eliminating discrimination againstwomen.” The remaining provisions of Article2 make clear that the end goal is to abolishdiscriminatory “laws, regulations, customsand practices…against women by any person,organization or enterprise.” Article 3 notesthat measures toward this end be taken in“political, social, economic and culturalfields.” Further provisions target specificrights and outline more concrete measures.71
 2. Direct Support for Affirmative ActionCEDAW states that “adoption by StatesParties of temporary special measures aimedat accelerating de facto equality between menand women shall not be considereddiscrimination.”72 General Recommendation5 of the Committee on the Elimination ofDiscrimination Against Women furthersuggests that, despite progress alreadyachieved, “there is still a need for action to betaken to implement fully the Convention by
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introducing measures to promote de factoequality between men and women.”73 TheCommittee specifically recommends “temporaryspecial measures such as positive action,preferential treatment or quota systems toadvance women’s integration into education, theeconomy, politics and employment.”74
 General Recommendation 23 addresseswomen’s political participation and contains atargeted discussion on the role of temporaryspecial measures.75 The comment suggests thatremoval of de jure barriers “is necessary, [but]it is not sufficient,” and that temporary specialmeasures can give effect to non-discriminationprovisions.76 Such strategies have includedrecruiting, financially assisting, and trainingwomen candidates; amending electoralprocedures; developing campaigns; settingnumerical goals and quotas; and targetingwomen for appointment to public positions.77
 F. OTHER INTERNATIONAL NORMSAND INSTITUTIONS
 The International Labor Organization’s (ILO)Discrimination Convention also decisivelyprecludes discrimination and endorsesaffirmative action.78 The Convention definesdiscrimination in two ways. First, it is “anydistinction, exclusion or preference made onthe basis of race, colour, sex, religion, politicalopinion, national extraction, or social origin,which has the effect of nullifying or impairingequality of opportunity or treatment inemployment or occupation.”79 Second it is any“other distinction, exclusion or preferencewhich has the effect of nullifying or impairingequality of opportunity or treatment inemployment or occupation….”80 TheConvention also commits all state parties toformulate and implement national policies to
 promote equal opportunity in employment, toeliminate discrimination in this area, and tostrive to achieve cooperation between industryand labor, as well as among other relevantorganizations.81 Here, the Conventionmandates that:
 [E]ach Member for which this
 Convention is in force undertakes
 to declare and pursue a national
 policy designed to promote, by
 methods appropriate to national
 conditions and practice, equality of
 opportunity and treatment in
 respect of employment and
 occupation, with a view to
 eliminating any discrimination in
 respect thereof.
 To this end, Article 5 expressly authorizes“special measures of protection or assistance”oriented toward satisfying particular needs ofpeople who, for reasons of sex, age, disability,family obligations, social, or culturalbackground, require it.
 The United Nations’ Economic and SocialCouncil’s Human Rights Subcommittee hasalso articulated its support of affirmativeaction. The Subcommittee’s Special Rapporteuron Racial Discrimination has issued multiplereports on specific states and on affirmativeaction in general. In the Special Rapporteur’s1995 report following a visit to the UnitedStates, he recommended that the United States“revitalize ‘affirmative action programmes…inorder to offset the negative consequences of thepolicy pursued during the 1980s in the fields ofhealth, housing, education and employment.’”82
 The Special Rapporteur also drew the GeneralAssembly’s attention to the importance that
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attaches to maintaining affirmative actionprogrammes in order to guarantee by law aneffective equality of opportunity for membersof ethnic and racial minorities.83
 The Special Rapporteur’s 2002 report onaffirmative action describes carefully theconcept of affirmative action, its targetgroups, justifications, and limitations. It alsodetails the many sources of law supportingaffirmative action measures and distinguishesthem from impermissible discrimination.84
 G. EUROPEAN NORMS The European system similarly rejectsdiscrimination, and the norms andjurisprudence of both the European Unionand the Council of Europe buttress thepractice of affirmative action. The majornorms of the European Union precludediscrimination based on “sex, racial or ethnicorigin, religion or belief, disability, age orsexual orientation.”85 The European CouncilDirective 2000/43/EC (Jun. 29, 2000) alsotargets race discrimination and affirms therights established in international norms likeICERD, ICCPR, ICESCR, and CEDAW.86 TheDirective affirms that:
 The prohibition of discrimination
 should be without prejudice to the
 maintenance or adoption of
 measures intended to prevent or
 compensate for disadvantages
 suffered by a group of persons of a
 particular racial or ethnic origin, and
 such measures may permit
 organisations of persons of a
 particular racial or ethnic origin where
 their main object is the promotion of
 the special needs of those persons.87
 The operative provisions of the directive callfor “positive action” and note “equaltreatment shall not prevent any Member Statefrom maintaining or adopting specificmeasures to prevent or compensate fordisadvantages linked to racial or ethnicorigin.”88 Similarly, Directive 2000/78/EC(Nov. 27, 2000) establishes equal treatment inemployment and occupation and alsoprecludes discrimination, without prejudice,to “measures intended to prevent or compensatefor disadvantages suffered by a group of persons. . . where their main object is the promotion ofthe special needs of those persons.”89
 European Court of Justice (ECJ) decisionshave not directly addressed race-basedaffirmative action, but they repeatedly haveacknowledged the legitimacy of “positiveactions” to combat discrimination againstwomen.90 For example, in Marschall v. LandNordrheim-Wesstfalen, the ECJ upheld aGerman statute favoring women for positionsin fields where they were underrepresented.The court reasoned that preferencing womenwas legitimate in this instance, provided itwas based on objective criteria and wassubject to a rebuttable presumption.91
 Likewise, in Re: Badeck, Case C-158/97,2000 E.C.R. I-1875 (Mar. 28, 2000), the ECJaffirmed that affirmative action favoringwomen in employment was allowed so long asit was based on objective criteria and was notautomatic. The court also upheld quotas forgovernment training programs, interviewopportunities, and internal administrativebodies, as the quotas were not directly foremployment, were not mandatory, and thepresumption in favor of women wasrebuttable. Presumably, the ECJ wouldexpand this jurisprudence to also recognize
 12 AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE

Page 21
                        

positive actions aimed at addressingdiscrimination based on race and ethnicity.
 The Council of Europe also strongly favors non-discrimination, and its jurisprudence suggeststhat distinctions between groups are permissiblein limited situations. The European Conventionfor the Protection of Human Rights andFundamental Freedoms (European Convention),the central human rights norm in the Europeanhuman rights system, establishes that:
 The enjoyment of rights and
 freedoms set forth in this
 Convention shall be secured
 without discrimination on any
 grounds such as sex, race, colour,
 language, religion, political or other
 opinion, national or social origin,
 association with a national minority,
 property, birth or other status.92
 Although the European Convention does notcontain a provision identical to Article 2 of theICCPR and other instruments, the language ofArticle 1 comes rather close. In lieu of statingthat people have certain rights under the treaty,Article 1 requires that the state, “secure toeveryone within their jurisdiction the rights andfreedoms defined in Section I of thisConvention.”93 The treaty does not specify howa state might go about securing such rights, butthe provision makes clear that some activeeffort on the part of the state is required.
 The European Court of Human Rights (theEuropean Court) has recognized states’ positiveefforts to re-establish equality and hasinterpreted Article 14 to permit affirmativeaction, noting that it precludes only“distinctions of a ‘discriminatory’ character,”and that “[a] distinction designed ‘to re-
 establish rather than destroy equality’ or basedon ‘valid reasons’ is therefore completely‘legitimate.’”94 As a general matter, theEuropean Court finds violations of Article 14where there is “no objective and reasonablejustification” for the distinction and there is no“proportionality between the means employedand the aim sought to be realized.”95
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PART B: AFFIRMATIVEACTION AROUND THE WORLDINTRODUCTIONDespite the international and regionalguarantees discussed in Part A, discriminationagainst members of certain racial, ethnic, ornational groups has persisted around theglobe. While many countries have sought toaddress this by passing anti-discriminationlaws prohibiting the use of invidiousdistinctions among individuals because of theirrace, ethnicity, or national origin, it hasbecome clear that such laws alone are ofteninsufficient to equalize opportunities amongmembers of these groups. Rather, wherecertain groups have long been disadvantaged,affirmative action is needed to level the playingfield. There are numerous innovative ways thiscan be done, depending on the unique needsand concerns of the country affected.
 Affirmative action has had many differentimmediate goals. Specifically, affirmativeaction programs can be designed, in stages, to:
 • Eliminate present discrimination
 • Remedy past discrimination
 • Equalize opportunities between groups
 • Embrace and promote diversity96
 Among other things, affirmative action maytake the form of:
 • Trainings and complaint resolutionmechanisms
 • Outreach and counseling to certain typesof applicants
 • Self-studies to determine if discriminationexists
 • Special admissions standards for certain people
 • Allowing preferences for members ofspecific groups
 • Establishing quotas or numerical setasides for members of these groups97
 And affirmative action programs may be used both:
 • In the public sector when seeking moreproportionate numbers of under-represented government legislators,employees, contractors, or students atgovernment-run universities and schoolsand
 • In the private sector when seeking to diversifyprivate workplaces, universities, schools, andother non-governmental settings.
 This section offers a survey of some affirmativeaction programs that have been employedaround the world. By considering theexperiences of the United States, Brazil, India,South Africa, Malaysia, and Canada, thissection demonstrates how a number of differentcountries have shaped affirmative actionpolicies to meet their particular needs andconcerns, and shows some of the many modelsthat may be used to equalize opportunity for allcitizens. Throughout this section, Global Rightshas employed the terminology used in thecountry being discussed.
 II. AFFIRMATIVE ACTION INTHE UNITED STATES
 A. BACKGROUNDAffirmative action programs have beencreated in the United States to address thecountry’s longstanding and deeply entrenchedprejudice against racial and ethnic minoritiesand women.98 While anti-discrimination lawswere adopted as part of the civil rightsmovement of the 1950s and 1960s, it soonbecame clear that these laws could not, ontheir own, undo the effects of years of
 14 AFFIRMATIVE ACTION: A GLOBAL PERSPECTIVE

Page 23
                        

inequality and oppression.99 To address thiscontinuing pattern of discrimination, race andgender-specific affirmative action programswere therefore created.100
 The U.S. Constitution guarantees the equalityof all persons, mandating in the EqualProtection Clause of the 14th Amendment thatno state shall “deny to any person within itsjurisdiction the equal protection of the laws.”101
 But the question of whether equality before thelaw is consistent with the use of affirmativeaction has been widely debated. To date, theU.S. Supreme Court has said that affirmativeaction is constitutional if it is applied in certainways and for certain purposes.
 Specifically, the Court has said that first,affirmative action programs must be fashionedto remedy past discrimination or to improveeducational diversity.102 This applies to thestates103 as well as to the federal government.104
 Second, while expanding the pool of applicantsis permissible, quotas, set-asides, or other rigidnumerical requirements must be avoided.105
 Third, race-specific programs must be lookedat through a lens of “strict scrutiny” to ensurethat the measures taken have been narrowlytailored to meet compelling governmentalinterests. Fourth, programs must avoidunnecessary disruptions and burdens to themajority group.106 And finally, affirmativeaction programs must be limited in time andreviewed periodically to assess whether theyremain necessary.107
 In terms of international obligations, theUnited States has ratified ICERD and theICCPR, and has signed the ICESCR andCEDAW. But the treaties have been identifiedas “non-self-executing,” which means thatCongress must pass implementing legislation
 before their provisions may be enforced aslaw.108 To date, this has not happened.
 B. AFFIRMATIVE ACTION IN PRACTICE
 1. In the Private Sector WorkplaceUnder certain circumstances, private sectorworkplaces in the United States can legallycreate affirmative action programs to benefitmembers of certain racial groups.109 In 1979,the Supreme Court considered the legality of acompany policy that attempted to increase thenumber of black skilled workers by reserving50 percent of the openings in a trainingprogram for them.110 When the plan wasadopted, nearly all of the company’s craftworkers were white—a result of the fact thatblacks had been excluded from craft unionsand few had the necessary experience to behired into craft positions. The company madeclear that it planned to institute the affirmativeaction plan until the percentage of black craftworkers at the company was proportional tothe percentage of blacks in the local laborforce.111
 The Supreme Court held that this was legal,writing that Title VII of the Civil Rights Act of1964 “does not prohibit such race-consciousaffirmative action plans.”112 It said that the plan“falls within the area of discretion left by TitleVII to the private sector voluntarily to adoptaffirmative action plans designed to eliminateconspicuous racial imbalance in traditionallysegregated job categories.”113 So long as such anaffirmative action program is limited in timeand does not preclude whites from possibleemployment, the Court said, it is legal.114
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2. In the Distribution of Government Contracts
 Similarly, if certain criteria are met,affirmative action may be used whendetermining who receives governmentcontracts. In 1989, the Supreme Courtconsidered whether it was legal to requirecontractors who had won city constructioncontracts to subcontract a percentage of theirproject out to a minority business enterprise(a business at least 51 percent owned orcontrolled by minorities).115 The courtestablished that racial classifications must bereviewed using “strict scrutiny” to determinetheir constitutionality and, using thisstandard, ruled that for affirmative actionprograms to be legal, there must have been aclear history of discrimination and theprogram must further a compelling stateinterest. The program in question did notmeet these criteria.
 The use of strict scrutiny for “all racialclassifications, imposed by whatever federal,state or local government actor,” was confirmedin 1995 by the Supreme Court in another caseabout the use of government contracts.116 Here,too, the Court explained that racial“classifications are constitutional only if they arenarrowly tailored to further compellinggovernmental interests.”117 While the Court againfound that the particular program in questionwas illegal, they left open the possibility thatother race-based programs could beconstitutional.118 That same year, the U.S.Department of Justice made clear that affirmativeaction was still permissible “as a tool to aid inbreaking down barriers to equal employmentopportunity for women and minorities withoutimpinging on the rights and expectations of othermembers of the workforce.”119
 3. At Public UniversitiesThe Supreme Court has held that publicuniversities can use race as one factor amongmany when deciding who to admit to theirschools.120 As before, the Court has required a“strict scrutiny” test to determine whether thepolicies in question further a “compellinggovernmental interest” and, if so, whetherthey are also “narrowly tailored” to meet thatinterest. Using this standard, the Court foundthat educational institutions have acompelling governmental interest infashioning a diverse student body.121
 The Court also found that while “universitiescannot establish quotas for members ofcertain racial groups,” “put members of thosegroups on separate admissions tracks,” or“insulate applicants who belong to certainracial or ethnic groups from the competitionfor admission,”122 they can “consider race orethnicity more flexibly as a ‘plus’ factor in thecontext of individualized consideration ofeach and every applicant.”123 Said anotherway, “a university’s admissions program mustremain flexible enough to ensure that eachapplicant is evaluated as an individual and notin a way that makes an applicant’s race orethnicity the defining feature of his or herapplication” for the race-conscious policy tobe constitutional. In addition, workable race-neutral alternatives must have beenconsidered, members of non-minority racialgroups must not be unduly harmed, and thepolicy must be limited in time. Based on theserequirements, an admissions program thatconsiders race as one factor among many isthus fine, the Court found, while a programthat automatically gives members of certaingroups a specific number of points on anadmission scale is not.124
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4. In Kindergarten-12th Grade Public Education
 In 1954, the Supreme Court determined thatthe existence of racially segregated schools wasunconstitutional because these schools wereinherently unequal, and mandated that theiruse be stopped.125 In 1968, the Supreme Courtmade clear that school boards had anaffirmative duty to integrate their schools.126
 And over the next years, the Court mandatedthat if a constitutional violation was found, anaffirmative remedy, such as busing, could beemployed to make schools more raciallydiverse.127 In 1974, however, the Courtdetermined that desegregation did not requireany specific racial balance in individual schoolsand thus said that students frompredominantly-white suburban schools couldnot be forced to attend predominantly-blackinner-city schools.128 Requiring affirmativeaction to integrate public schools has been onthe wane ever since, although voluntary plansremain permissible.
 Recently, for example, a case challengingBerkeley, California’s voluntary plan todesegregate public schools came beforeCalifornia’s Supreme Court.129 The plaintiffsclaimed that the desegregation plan violatedCalifornia’s Proposition 209, which forbidsracial discrimination or the use of preferencesin education (among other fields).130
 Importantly, however, California hadpreviously adopted other legislation thatdefined “racial discrimination” as the phrase isused in ICERD.131 The defendants argued thatbecause ICERD states that “special measures”taken to “secure adequate advancement ofcertain racial…groups…shall not be deemedracial discrimination,” the state had, byapproving of this language, demonstrated its
 approval of affirmative action. As such, theyargued, the voluntary desegregation plan was notdiscriminatory.132 The judge reasoned, withexplicit reference to ICERD, that because thedesegregation plan does not have “the purpose oreffect of nullifying or impairing therecognition…on an equal footing of human rightsand freedoms of any student,” it should stand.133
 5. In HousingPublic housing for poor citizens in the UnitedStates can not legally be constructed solely inracially segregated neighborhoods, and whenthis has occurred affirmative action may beneeded to remedy the problem, the SupremeCourt has said. This decision came about afterthe Chicago Housing Authority, between 1954and 1967, built more than 10,300 publichousing units — only 63 of them outside ofpoor, racially segregated neighborhoods.134 Inresponse, a number of residents claimed that itwas a violation of the constitutional guaranteeof equality to require poor residents to live inracially segregated areas.135 In 1969, a federaljudge held that new public housing could bebuilt in predominantly African American areasonly if a similar number of housing units werebuilt in racially diverse areas.136 An appealscourt found that the Federal Department ofHousing and Urban Development was liablefor the city’s actions, a decision that theSupreme Court affirmed.137
 6. In Voting RightsIn 1965, after the U.S. Congress came tobelieve that the existing federal anti-discrimination laws were not, in themselves,proving successful in forcing states to complywith the constitutional guarantee of the right tovote, it took the step of passing the VotingRights Act.138 This Act, signed into law that
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same year, buttressed the constitutionalguarantee that no person would be denied theright to vote because of his or her race orcolor.139 When the Act was adopted, just one-third of eligible African Americans wereregistered to vote in some states, compared totwo-thirds of eligible whites.140 Over time, thislaw made possible the creation of minorityvoting districts, through which minoritieswere better able to elect representatives oftheir own choosing. The Supreme Court hassince said that such districts, which use race asa factor in their creation, can be constitutionalprovided that race is not the predominantfactor considered.141
 C. EFFECTIVENESSAffirmative action programs in the UnitedStates have been successful in reducing, but noteliminating, discriminatory practices.142 Forexample, studies have shown that affirmativeaction programs lead employers to hire moreminority employees and to pay them higherwages.143 Specifically, before the Civil RightsAct of 1964, a black male worker earned only60 percent of that of a white male worker; in1993, this was raised to about 75 percent.144
 And while blacks made up 1.2 percent of thecountry’s judges and lawyers in 1978; by 2000,this number had risen to 5.1.145 The figure rosefrom 2 percent to 5.6 percent for physicians,from 1.1 percent to 5.5 percent for engineers,and 2.6 percent to 6.1 percent for professors.146
 In the context of university admissions, whenaffirmative action programs were dismantled inTexas, the number of blacks admitted to theUniversity of Texas School of Law for the fallof 1997 fell to only eleven compared to sixty-five the year before.147 All eleven chose not toattend because of rumors of declining minorityenrollment.148
 Still, these facts, while showing thataffirmative action has increasedopportunities, indicate that racialdiscrimination persists in the United States.Differences in education and work experienceaccount for only about 50 percent of the wagegap between black and white men, and 33percent of the gap between black and whitewomen.149 And affirmative action measures inthe United States have “not sufficientlycompensated for past discrimination becausethey have not produced a significantredistribution of resources and power.”150
 While some claim that affirmative action hasmeant reverse discrimination on whites, infact white privilege remains intact.
 The United States’ self-image as a meritocracyhas also hindered acceptance of affirmativeaction programs. The idea of merit suggeststhat value-neutral measures, such asstandardized tests, job histories, andeducational credentials should be utilized todetermine who gets access to scarceeducational and professional positions.151
 However, such “neutral” measures ofaccomplishment are deceptive.152 The tests andpractices upon which meritocracy is based areoften those of the dominant group, growingout of their experiences, viewpoints, andcultures.153 As such, affirmative action remainsnecessary to truly equalize opportunity for all.
 III. AFFIRMATIVE ACTIONIN BRAZIL
 A. BACKGROUNDBrazil has long harbored a national myth thatthe country’s various races live in harmonyand equality — an untruth that has preventedthe full incorporation of Afro-descendants,indigenous peoples, and members of other
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discriminated groups into society at large.154
 Instead of pursuing a policy of nationalcolorblindness, however, Brazil’s focus on racehas led to the social and economic exclusion ofmembers of certain racial groups.155 Accordingto one study, whites earn 57 percent more thanblacks with equal levels of education, whitesattend an average of two years more schoolthan blacks, and more than 90 percent of thecountry’s diplomats and judges are white.156
 These inequalities exist despite Brazil’sconstitutional prohibition on racialdiscrimination. The Constitution alsoguarantees equal access to education andmandates that university admission be basedon merit. Specifically, it makes clear that thecountry aims “to promote the well-being of all,without prejudice as to origin, race, sex, color,age and any other forms of discrimination.”157
 Education is to be based on “equal conditionsof access and permanence in school,”158 and thestate guarantees “access to higher levels ofeducation, research and artistic creationaccording to individual capacity.”159
 Brazil has ratified ICERD, the ICCPR, theICESCR, and CEDAW, and the country’sconstitution provides that international treatieshave the force of law, noting, “The rights andguarantees expressed in this Constitution donot exclude others deriving from the regimeand from the principles adopted by it, or fromthe international treaties in which theFederative Republic of Brazil is a party.”160 Inaddition, in May 2003, the Braziliangovernment established a new ministry, calledthe “Special Secretariat for Devising Policiesfor the Promotion of Racial Equality.”161
 B. AFFIRMATIVE ACTION IN PRACTICE
 1. At Public UniversitiesBrazil has begun to experiment withaffirmative action only recently. In 2000 and2001, the state legislature of Rio de Janeiropassed laws mandating that two publicuniversities over which it had jurisdiction setaside 50 percent of their seats for applicantsfrom public high schools, 40 percent forstudents who identified themselves as black orpardo (mixed race) and 10 percent for studentswith disabilities.162 The system wasimplemented for the 2002 admissions process,and the first class of students admitted underthis rule entered the universities in 2003.163
 These laws led to an onslaught of legalchallenges, with plaintiffs claiming that theywere unconstitutional. Most significant was achallenge brought by the NationalConfederation of Educational Establishments(CONFENEN) before the Supreme Court.164
 CONFENEN alleged that the laws violated theconstitutional guarantees to equal protectionand access to education and, because theprogram’s burdens were greater than itsbenefits and other less severe measures couldhave been used, violated the principle ofproportionality.165 A congressman from Riostate filed two constitutional challenges beforethe Rio Court of Appeals as well.
 Before these cases were decided, the laws weremodified. A new law, passed in 2003, loweredthe quota percentages to 20 percent for peoplewho identified themselves as black, 20 percentfor those people who went to public schools,and 5 percent for disabled persons or “otherminorities.”166 All students admitted to theseseats were further required to have a familyincome that fell below a certain maximum
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(approximately $200/month, or $110 for eachworking member of the person’s household).167
 CONFENEN has since filed challenges to thenew law as well,168 while a group oforganizations has jointly filed an amicuscuriae brief to the Supreme Court defendingthe practice of affirmative action.169 Thecongressman from Rio state also has filed suitchallenging the revised legislation. All of thesecases are currently pending. A number ofchallenges to the affirmative action laws arepending in Rio state trial courts as well.
 Elsewhere, the state of Mato Grosso do Sulhas adopted its own affirmative action policy.Its program sets aside 20 percent of theincoming public university spaces for blacksand 10 percent for Indians.170 Those studentswho apply for the seats for blacks are requiredto submit a personal photograph and to sign adeclaration concerning their color.171 Thoseapplying for the Indian seats are required toshow an indigenous identification card and adeclaration of indigenous descent from thecountry’s Agency for Indian Affairs.172
 Other state universities have adopted theirown quota systems as well. The StateUniversity of Bahia began to reserve 40percent of seats for students of Africandescent from the public school system in2002.173 In 2003, the State University Systemof Rio de Janeiro started to hold 20 percent ofits places for poor students of African descentand 20 percent for students from publicschools.174 As of 2004, the Federal Universityof Brasilia began to reserve 40 percent of itsseats for students who identified themselves asof African descent and sent a photograph asconfirmation; the Federal University ofParaná started to hold 40 percent of seats for
 students who declared themselves of Africandescent and another 20 percent for publicschool students.175 The Federal University ofBahia will begin to set aside 43 percent of itsseats for students who are of African descentand from public schools in 2005.176 As of May2004, five federal universities and four stateuniversities have adopted and maintainquotas systems.177
 2. At Private UniversitiesOn January 13, 2005, Brazil adopted a lawthat will provide private universities taxbreaks if they reserve as many as 20 percent oftheir seats for poor students.178 “We’re notdoing people favors,” President Luiz InacioLula da Silva reportedly explained.179 “We’repaying a debt build up over 500 years.”180 Thelaw encourages universities to providescholarships for admitted students, somethingnot done by public universities. Although thisprogram may open university doors for manystudents who might not otherwise be able toattend, it remains to be seen whether this willultimately segregate poor students in private— and less prestigious — schools.
 3. In the GovernmentIn September 2001, Brazil’s Minister ofAgriculture issued an order mandating that 20percent of his staff be black and that firmswith which his agency had contracts be madeup of 20 percent African descendents andanother 20 percent women.181 The federalSupreme Court soon followed, establishing asimilar affirmative action hiring target.182 Atthe same time, the president of the Courtpublicly spoke out about the constitutionalityof affirmative action, explaining thataffirmative action programs were necessary tofulfill guarantees of equality.
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In December 2001, then-President FernandoHenrique Cardoso brought affirmative actionto his own governmental agencies, mandatingthat 20 percent of the positions that did notrequire civil service examinations would bereserved for blacks and browns.183 The Ministryof Justice, too, made clear that it would onlycontract with those firms with 20 percent blackor brown employees. The Labor Ministryreserved 20 percent of its job-training budgetfor courses targeting Afro-Brazilians.184
 The Ministry of Foreign Relations also hasinstituted its own affirmative action program atthe Instituto Rio Branco diplomatic trainingschool. This program, however, did notestablish a quotas system, but created ascholarship (2,500 Brazilian Real monthly —approximately US$850) for students of Africandescent instead. In 2002, of the 20 scholarshiprecipients, only one student, a black woman,passed the last of the three-stage selectionprocess. That same year, only .7 percent of thetotal population of incoming students passedthe final selection stage.185 The school increasedits scholarship numbers to 40 in 2004 andcreated an internal mentoring system toprovide guidance for students throughout theircareers.186
 In 2003, President Luiz Inacio Lula da Silvaestablished a National Policy for the Promotionof Racial Equality, which has set out toestablish quotas for certain government jobs.That same year, the Sao Paulo City Councilapproved a law to develop quotas for people ofAfrican descent in the city government.187
 C. EFFECTIVENESSWhile affirmative action is relatively new inBrazil, some preliminary effects may be noted.First, critics of the program have argued that
 some students admitted under the quota systemmay be unprepared to compete academically;others, by contrast, argue that quota studentsare able to thrive once in the university setting.188
 Recent data released by the University of theState of Bahia suggests that with opportunity,students are prepared to compete and succeed.Students who entered in 2003 under the quotasprogram earned grades on average of 7.7 out of10 (just .2 percent lower than the average ofstudents overall) and Portuguese languagemajors who entered under quotas actuallyperformed .4 percent higher than their non-quota counterparts at 8.8 out of 10.189 Second,and perhaps more critically, many of thestudents admitted to quota seats remain unableto attend school due to a lack of financialresources and a dearth of scholarship funds.190
 IV. AFFIRMATIVE ACTION IN INDIA
 A. BACKGROUNDAffirmative action in India is used to addressthe discriminatory effects of the caste system, inwhich groups were seen hierarchicallyaccording to their traditional roles in society.191
 Outside this system were the “untouchables,”who suffered serious prejudice and who noware one of the primary beneficiaries ofaffirmative action (along with other groupswho have been systematically marginalized).192
 Although the caste system has long beenofficially abolished, its effects persist and, assuch, affirmative action is critical for equalizingopportunity for members of all groups.193
 The Indian Constitution guarantees equalityfor all citizens by making clear that “The Stateshall not deny to any person equality before thelaw or the equal protection of the laws withinthe territory of India.”194 At the same time, itexplicitly allows for affirmative action
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programs, providing that “Nothing…shallprevent the State from making any specialprovision for the advancement of any sociallyand educationally backward classes of citizensor for the Scheduled Castes and the ScheduledTribes.”195 In the field of public employment,the Constitution says “Nothing in this articleshall prevent the State from making anyprovision for the reservation of appointmentsor posts in favor of any backward class ofcitizens which, in the opinion of the State, isnot adequately represented in the servicesunder the State.”196 Part XVI of theConstitution specifically lays out in detail theaffirmative action, or “reservation,” programfor Scheduled Castes and Scheduled Tribes.197
 In addition, India has ratified ICERD, theICCPR, the ICESCR and CEDAW.
 B. AFFIRMATIVE ACTION IN PRACTICE
 1. In University Admissions and thePublic Sector
 In 1953, a Backward Classes Commissionwas established with a mandate to create a listof groups it believed to be “backward” and torequire an improvement in status.198 (Despitethe fact that affirmative action in India isoften referred to as a way to help “backward”groups, this term, as used in this paper, shouldnot be seen as pejorative.199) In 1963, theIndian Supreme Court made clear that amaximum of 50 percent of seats could bereserved for these Backward Classes.200
 A second Backward Classes Commission,known as the Mandal Commission, issued asubsequent report in 1980.201 Using theSupreme Court’s decision as guidance, thisCommission recommended that a total 49.5percent of federal government jobs should beset aside for scheduled castes,202 scheduled
 tribes203 and other backward classes (OBCs).204
 Stressing that a lack of discrimination andstated policy of equal opportunity wereinsufficient to remedy the negative effects ofthe caste system, the Commission said:“People who start their lives at a disadvantagerarely benefit significantly from equality ofopportunity. Equality of opportunity is alsoan asocial principle, because it ignores themany invisible and cumulative hindrances inthe way of the disadvantaged.”205 It was notuntil 1992, after months of hearings by theSupreme Court, that this report wasimplemented.206 Many people were unhappyabout the benefits that affirmative actionwould provide to certain groups, and took tothe streets in violence.207
 Today, scheduled castes and scheduled tribesare reserved seats in universities, the civilservice, and the legislature, in roughproportion to their percentages in thepopulation. Specifically, the Scheduled Castequota for government service is 15 percentand the Scheduled Tribe quota is 7.5percent.208 Similarly, seats in the Lok Sabha(House of the People) and in the statelegislative assemblies are reserved formembers of Scheduled Castes and ScheduledTribes in proportion to their populations ineach state.209 Twenty seven percent of seats ingovernment jobs and at universities arereserved for OBCs, though they are reservednone in legislatures (since in many states theymake up a majority of the population and arealready represented in politics).210
 Because the Indian Constitution explicitlycharges the government with implementingaffirmative action programs for backwardclasses, Indian courts have not heardchallenges on the use of affirmative action per
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se.211 Instead the courts have been moreconcerned with determining who falls withinprotected classes.212 In one prominent case, forexample, the Supreme Court held thatimplementation of the Mandal Commissionrecommendations was constitutional.213
 Importantly, it also held that the financiallywell-off portion of the population must beexcluded when determining which members ofa class should get affirmative action benefits.214
 According to the Court, both class and caste areimportant in determining who should benefitfrom affirmative action. They held that nopotential beneficiary could have parents thatearn above a certain income, and insisted thatchildren whose parents had reached high-rank ingovernment or military could not claim reservedpositions.215 This decision also made clear that “apermanent body, in the nature of a Commissionor a Tribunal, to which complaints of wronginclusion or non-inclusion of groups, classes,and sections in the list of OBCs can be made,”should be established.216 The government hassince established a National Commission forScheduled Castes and Scheduled Tribes, whichwas later split into two separate Commissions.
 C. EFFECTIVENESSToday, affirmative action, in the form ofreservations, is available for approximately 65percent of the population.217 Althoughproblems remain, India’s reservation systemhas brought affirmative action’s beneficiariesinto the middle class and has increased themobility of members of the scheduled castes,scheduled tribes, and other backward classes.218
 It also has given members of these groupsopportunities to participate in government atall levels.219
 V. AFFIRMATIVE ACTION INSOUTH AFRICA
 A. BACKGROUNDWhen South Africa’s apartheid era came to aclose, whites, who comprised 13 percent of thepopulation, earned 55 percent of the country’spersonal income.220 Black South Africans, whomade up 76 percent of the population, earnedjust 29 percent.221 And whites held adisproportionate number of managementpositions as well, with one survey showingthem in 80 percent of such posts.222
 To remedy these types of discrepancies, theSouth African Constitution guarantees equalityamong persons, and prohibits discriminationon the grounds of “race, gender, sex,pregnancy, marital status, ethnic or socialorigin, color, sexual orientation, age, disability,religion, conscience, belief, culture, languageand birth.”223 At the same time, it explicitlypermits affirmative action. According toChapter 2, Section 9(2), “To promote theachievement of equality, legislative and othermeasures designed to protect or advancepersons, or categories of persons,disadvantaged by unfair discrimination may betaken.” Affirmative action is thus not seen asan exception to the requirement of equality, buta means by which equality may be broughtabout. In addition, South Africa has ratifiedICERD, the ICCPR, the ICESCR, and CEDAW.
 Two South African laws, in particular, supportthe use of affirmative action. The Promotion ofEquality and Prevention of UnfairDiscrimination Act recognizes theconstitutional requirement of equality andnotes that “this implies the advancement, byspecial legal and other measures, of historicallydisadvantaged individuals, communities and
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social groups who were dispossessed of theirland and resources, deprived of their humandignity and who continue to endure theconsequences.”224 At the same time, theEmployment Equity Act aims to “achieveequity in the workplace by: a) promotingequal opportunity and fair treatment inemployment through the elimination of unfairdiscrimination; and b) implementingaffirmative action measures to redress thedisadvantages in employment experienced bydesignated groups, in order to ensure theirequitable representation in all occupationalcategories and levels in the workforce.”225
 Designated groups include “black people,women, and people with disabilities.”226
 The Employment Equity Act requires, amongother things, that “Every designated employermust, in order to achieve employment equity,implement affirmative action measures forpeople from designated groups in terms of thisAct.”227 According to Article 15 of this Act:
 1. Affirmative action measures
 are measures designed to ensure
 that suitably qualified people from
 designated groups have equal
 employment opportunities and are
 equitably represented in all
 occupational categories and levels
 in the workforce of a designated
 employer.
 2. Affirmative action measures
 implemented by a designated
 employer must include:
 a. measures to identify and
 eliminate employment barriers,
 including unfair discrimination,
 which adversely affect people
 from designated groups;
 b. measures designed to further
 diversity in the workplace based
 on equal dignity and respect of
 all people;
 c. making reasonable accommo-
 dation for people from designated
 groups in order to ensure that they
 enjoy equal opportunities and are
 equitably represented in the
 workforce of a designated employer;
 d. Subject to subsection (3),
 measures to:
 i. ensure the equitable
 representation of suitably
 qualified people from
 designated groups in all
 occupational categories and
 levels in the workforce; and
 ii. retain and develop people
 from designated groups and
 to implement appropriate
 training measures, including
 measures in terms of an Act
 of Parliament providing for
 skills development.
 3. The measures referred to in
 subsection (2)(d) include preferential
 treatment and numerical goals, but
 exclude quotas.
 4. Subject to section 42, nothing
 in this section requires a
 designated employer to take any
 decision concerning an
 employment policy or practice that
 would establish an absolute
 barrier to the prospective or
 continued employment or
 advancement of people who are
 not from designated groups.228
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In addition, the Employment Equity Actrequires employers to provide information,disaggregated by race and gender, showing thecompensation and benefits provided for eachjob category and, if differentials exist betweenemployees, to take remedial measures toaddress this.229 It also makes clear that aperson’s lack of relevant experience is not anadequate reason for not hiring them if theyhave the “capacity to acquire, within areasonable time, the ability to do the job.”230
 Finally, South Africa has adopted “blackempowerment charters,” which designate, forvarious industries, the number of shares in thatindustry that must be held by blacks.231 Thesecharters indicate that approximately onequarter of shares held in South Africa should beowned by blacks within about a decade.232
 B. AFFIRMATIVE ACTION IN PRACTICE
 1. In EmploymentSouth Africa’s Constitutional Court hasrepeatedly affirmed the need for affirmativeaction to give weight to the country’sconstitutional guarantees of equality.233
 Similarly, in a case about whether an individualcould bring suit alleging a violation ofaffirmative action obligations, the country’sLabor Court provided its own backing.234 Here,the Labor Court held that the EmploymentEquity Act “indicates a role for affirmativeaction that goes beyond the passivity of itsstatus as a defense” to “pro-activeness and self-activity on the part of the employer.”235 TheCourt said that it must develop “a concept ofdiscrimination which recognizes that althougha society which affords each human beingequal treatment on the basis of equal worthand freedom is our goal, we cannot achievethat goal by insisting upon identical treatment
 in all circumstances before that goal isachieved.” In essence, the Court concluded thatan individual employee may have a cause ofaction against an employer for failing toinstitute affirmative action measures.
 But in 2004, the Labor Court seemed to reverseitself. In this case, the plaintiff, a black womandoctor who applied for the position of the city’sdirector of health and was not selected for thepost, sued the city alleging it failed to complywith its affirmative action obligations.236 Butthis time, the Labor Court held that theEmployment Equity Act does not provide anindividual right to affirmative action anddistinguished between provisions of the Actthat deal with unfair discrimination and can beenforced by an aggrieved individual, and othersthat involve affirmative action and can only befulfilled on a collective level.237 The plaintiffapplied for leave to appeal directly to theConstitutional Court, a request that wasdenied.238 It remains to be seen how these twocases will be squared.
 C. EFFECTIVENESSAs of 2004, approximately one half of thosepeople in South Africa’s middle managementpositions and one quarter in its topmanagement positions were black, a significantimprovement from a decade earlier.239 Inparticular, blacks have increased their numbersin top posts within the government in greatnumbers.240 The South African government hasreported that the country’s Public Service isnow “very close to achieving perfectrepresentation, edging its way to matching thepopulation profile in both race and gender.”241
 Despite these successes, however, manychallenges remain, including, among otherthings, the practice of white-owned companies
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propping up black-owned companies and thefact that for the empowerment charters, itremains to be seen how the transfer of shareswill be funded. 242
 VI. AFFIRMATIVE ACTIONIN MALAYSIA
 A. BACKGROUNDMalaysia achieved independence in 1957.However, despite constituting a majority of thecountry’s population, Malays and otherindigenous groups, known as Bumiputera (sonsof the soil), enjoyed few of the economicsuccesses of the Chinese minority populationand, to a lesser extent, the Indian minoritypopulation.243 The Constitution thus set out toprovide special rights for ethnic Malays to helpremedy this imbalance, while also grantingcitizenship to the country’s Chinese and Indianresidents.244
 Specifically, the Malaysian Constitutionprovides that “All persons are equal before thelaw and entitled to the equal protection of thelaw.”245 It also states that “Except as expresslyauthorized by this Constitution, there shall beno discrimination against citizens on the groundonly of religion, race, descent or place of birthin any law relating to the acquisition, holding ordisposition of property or the establishing orcarrying on of any trade, business, profession,vocation or employment.”246 At the same time,the Constitution makes clear that it does notprohibit “any provision for the protection, wellbeing or advancement of the aboriginal peoplesof the Malay Peninsula (including thereservation of land) or the reservation toaborigines of a reasonable proportion ofsuitable positions in the public service.”247
 Malaysia has not signed or ratified ICERD, theICCPR, or the ICESCR; it has ratified CEDAW.
 B. AFFIRMATIVE ACTION IN PRACTICE
 1. In Business The above-mentioned constitutionalprovisions made possible the creation ofaffirmative action programs to benefit ethicMalays.248 Such programs began to proliferateafter Malaysia experienced ethnic riots in1969, and violence against the country’seconomically dominant Chinese populationbecame rampant.249 To curb the simmeringethnic conflicts, the government announced a“New Economic Policy,” a goal of which wasto increase the economic standing of ethnicMalays in the hopes that this would decreasetensions between them and the ethnicChinese.250
 Under this new policy, Malaysian Chinesecompanies were required to set aside 30percent of their corporate equity for ethnicMalays.251 This meant that a company thatwanted to expand or to receive an exportlicense was required to sell 30 percent of itsshares to ethnic Malays or issue new shares toensure a similar ownership percentage.252 Inaddition, 30 percent of governmentconstruction contracts were required to comefrom Malay firms.253 And banks increasedtheir lending to the Malay population.254
 2. In EducationAfter the ethnic riots of 1969, the Malaysiangovernment amended the constitution in away that was able to increase the percentageof Malay students in university programsfrom 39.7 percent in 1970 to 52.7 percent justthree years later.255 Specifically, Malaysianuniversities were required to reserve a“reasonable proportion of places” for ethnicMalay students and faculty members.256
 Schools that had used English as the language
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of instruction were changed to use Malay.257
 And different educational standards for Malaysand non-Malays were set.258
 C. EFFECTIVENESSThe effects of Malaysia’s experiment withaffirmative action are somewhat ambiguous, asmany factors have contributed to changingdemographics within the country over the yearsand, in turn, in its business and educationalsectors. In the field of education, for example,fewer than 10 percent of universityundergraduates in the 1970s were ethnic Malayand approximately 70 percent were Chinese;today the percentages are reversed.259 Thisreversal was due to a number of developments,some related to the affirmative action policyand some not. In the latter category is the factthat Singapore, a majority-Chinese city-stateonce part of Malaysia, separated into its ownsovereign entity in 1965, increasing theproportion of ethnic Malays in Malaysia anddecreasing the overall percentage of ethnicChinese in the country.
 On top of this, however, the introduction ofaffirmative action also had a significant effecton the changing educational demographics,increasing the number of ethnic Malays inuniversities through a strict set-aside systemthat provided for the admissions of ethnicMalay students and the hiring of ethnic Malayteachers. The exclusiveness of this program ledapproximately 30,000 Malaysian students,most of them ethnically Chinese, to go abroadfor university degrees every year.
 Three years ago, Malaysia’s affirmative actionprogram came under attack when the country’sminister of education announced that fewethnic Malays had met the minimum academicstandards needed to gain university admission,
 a claim he would later take back.260
 Nonetheless, by June 2003, Malaysianuniversities had dismantled their officialaffirmative action programs, and they nowmake admissions decisions without takingethnic origin into account.261
 VII.AFFIRMATIVE ACTIONIN CANADA
 A. BACKGROUNDAs of 1996, people of aboriginal ancestry madeup two percent of Canada’s population, andvisible minorities comprised another 11percent.262 These people, along with women andpeople with disabilities, are providedaffirmative action, known in Canada as“employment equity,” in a number of ways.The purpose of employment equity is to makethe Canadian workforce reflective of thepopulation at large and to correct conditions ofemployment disadvantage.
 Canada’s constitution guarantees equalityamong citizens, providing that “Everyindividual is equal before and under the lawand has the right to the equal protection andequal benefit of the law without discriminationand, in particular, without discriminationbased on race, national or ethnic origin, color,religion, sex, age or mental or physicaldisability.”263 It also makes clear, however, thataffirmative action is permissible by stating thatthe above guarantee “does not preclude anylaw, program or activity that has as its objectthe amelioration of conditions ofdisadvantaged individuals or groups includingthose that are disadvantaged because of race,national or ethnic origin, color, religion, sex,age or mental or physical disability.”264 Canadahas ratified ICERD, the ICCPR, the ICESCR,and CEDAW.
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B. AFFIRMATIVE ACTION IN PRACTICE
 1. In the Public and Private SectorsCanada’s Employment Equity Act aims tobring about equality in the workplace and, inso doing, “to correct the conditions ofdisadvantage in employment experienced bywomen, aboriginal peoples, persons withdisabilities and members of visible minoritiesby giving effect to the principle thatemployment equity means more than treatingpersons in the same way but also requiresspecial measures and the accommodation ofdifferences.”265 The act applies to employers inthe private sector, and select employers in thepublic sector, including those with more than100 employees.266
 Among other things, the Employment EquityAct requires employers to take positive stepsto ensure that people in the designated groupsare represented in the workplace inproportion to their representation in theCanadian workforce, or the sector of theCanadian workforce from which theemployer can be expected to hire.267 Employersmust analyze their organizational practices todetermine whether designated groups areunderrepresented, and develop employmentequity plans to lay out remedial policies whereneeded.268 A finding that certain groups areunderrepresented should lead to the use of“short term numerical goals for the hiring andpromotion of persons in designated groups inorder to increase their representation in eachoccupational group in the workforce.”269
 The Canadian Human Rights Commission,established under section 26 of the CanadianHuman Rights Act, is charged with enforcingthe Employment Equity Act.270 Tribunals maybe convened to review potential non-
 compliance and order remedial action, andemployers who breach the Act may be fined amaximum of C$10,000 for one violation orC$50,000 for continued violations.271
 C. EFFECTIVENESSData collected through the requirements of theEmployment Equity Act shows that thenumber of people employed from thedesignated groups increased between 1987 and2000.272 Employers surveyed also indicated thatwhile they did not believe they met the Act’srequirements when it was enacted, 37 percentsay they now feel that they do and 5 percentsay they have come to exceed the standardsset.273 Despite these positive reports, 59 percentof employers surveyed said improvement inthis area was still needed.274
 VIII. CONCLUSIONSAs Part B of this report has shown, there are anumber of different ways in which affirmativeaction programs may be instituted, and a numberof reasons why they might be needed. Countriesmust therefore take into account their ownunique histories and concerns to determine whattype of affirmative action programs could bestaccomplish their goals. But despite the vastnumber of ways these programs may be applied,it remains clear that they are often criticallyneeded to make real any promises of equality.
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 consideration of other relevant factors that favored malecandidate); see Pager at 38-48 (discussing Kalanke).
 93 Convention for the Protection of Human Rights andFundamental Freedoms, 213 U.N.T.S. 222, entered intoforce Sept. 3, 1953, Art. 14. 94 Id. at Art. 195 Case Relating to Certain Aspects of the Laws on theUse of Languages in Education in Belgium v. Belgium,Eur. Ct. H.R., Judgment of July 23, 1968, Series A, No. 6(Merits) § A(4) (upholding Belgium’s policies favoringDutch languages in certain regions, given that thepolicies are aimed at achieving “linguistic unity” andavoiding discord). 96 Id. § B(10). See Mazurek v. France, Eur. Ct. H.R. (Feb.1, 2000) I(B) paragraphs 54-56 (finding a violation basedon proportionality where a child out of wedlock wasdenied equal rights to his parents’ assets).97 john a. powell, Transformative Action: A Strategy forEnding Racial Hierarchy and Achieving True Democracy inBEYOND RACISM: RACE AND INEQUALITY IN BRAZIL, SOUTH AFRICA,AND THE UNITED STATES 389-390 (2001).98 Id. at 390.99 See Affirmative Action Review: Report to the President,Clinton White House Staff, July 19, 1995, available athttp://clinton2.nara.gov/WH/EOP/OP/html/aa/aa-index.html. 100 See id. 101 See id.102 U.S. Const. 14th Amend.103 See powell, supra note 96 at 391, Grutter v. Bollinger,539 U.S. 306 (2003).104 City of Richmond v. J. A. Croson Co., 488 U.S. 469,498 (1989).105 Adarand Constructors, Inc. v. Pena, 515 U.S. 200,217 (1995).106 See generally, Adarand Constructors, Inc. v. Pena,515 U.S. 200 (1995), Regents of the Univ. of Cal. v.Bakke, 438 U.S. 265 (1987), Grutter v. Bollinger, 539U.S. 306 (2003). See also powell, supra note 96.107 See, e.g., Wygant v. Jackson Bd. of Educ., 476 U.S.267, 280-281 (1985). See also powell, supra note 96.108 See Local 28 of the Sheet Metal Workers’ Int’l Ass’nv. EEOC, 478 U.S. 421 (1986). See also powell, supranote 96.109 See U.S. reservations, declarations, andunderstandings, International Convention on theElimination of All Forms of Racial Discrimination, 140Cong. Rec. S7634-02 (daily ed., June 24, 1994).
 110 See United Steelworkers v. Weber, 443 U.S. 193(1979). Title VII of the Civil Rights Act of 1964 prohibitedracial discrimination, but made no exception for the“affirmative” use of race.
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111 Id.112 Id.113 Id. 114 Id. 115 Despite the Court’s holding, white workers have attimes challenged affirmative action programs, claimingthey have been denied jobs because of racial bias.116 City of Richmond v. J. A. Croson Co., 488 U.S. 469(1989).117 Adarand Constructors, Inc. v. Pena, 515 U.S. 200,(1995).118 Id. 119 Id.120 Office of Federal Contract Compliance Programs,U.S. Dept. Labor Employment Standards Administration,OFCCP Notice Reaffirming Affirmative Action Goals inLight of Adarand Decision, Administrative Review (Aug.2, 1995), reprinted in Daily Lab. Rep. (BNA) No. 155,at E-1 (Aug. 11, 1995), cited in Lan Cao, The Diasporaof Ethnic Economies: Beyond the Pale? 44 WM AND MARY
 L. REV. 1521, 1540 (2003).121 See Univ. of Calif. Regents v. Bakke, 438 U.S. 265(1978); Grutter v. Bollinger, 539 U.S. 306 (2003); Gratzv. Bollinger, 539 U.S. 244 (2003).122 See Univ. of Calif. Regents v. Bakke, 438 U.S. 265(1978) and Grutter v. Bollinger, 539 U.S. 306 (2003).In Bakke, Justice Powell, who crafted the majority’scrucial fifth vote, struck down an admissions policy thatreserved 16 out of 100 available seats fordisadvantaged minority applicants as too rigid, but heldthat race could be considered as one of many factorsin the admissions process.123 Grutter v. Bollinger, 539 U.S. 306 (2003). It isimportant to note that quotas may still be used toremedy past discrimination, though not to promoteeducational diversity. See Reaffirming Diversity: A LegalAnalysis of the University of Michigan Affirmative ActionCases, A Joint Statement of Constitutional LawScholars, The Civil Rights Project, Harvard Univ., July2003.124 Grutter v. Bollinger, 539 U.S. 306 (2003).125 In Grutter, v. Bollinger et al. the policy in questionexpressed a commitment to enrolling a “critical mass”of underrepresented minority students in the school’sstudent body, and to that end, considered race as onefactor among many when deciding whom to admit. TheCourt found this was constitutional. In Gratz v. Bollingeret al. admissions officers employed a point system todetermine who would be offered a space in theschool’s entering class; members of underrepresentedminority groups automatically received 20 points, out ofa total of 150, under the system. The Court found thiswas not permissible. It is important to note that when
 these cases were argued, several groups submittedfriend of the court briefs laying out the societal benefitsof affirmative action. The General Motors companyasserted, for example, that “the Nation’s interest insafeguarding the freedom of academic institutions toselect racially and ethnically diverse student bodies isindeed compelling: the future of American businessand, in some measure, of the American economydepends upon it.” Brief of General Motors Corporationas Amicus Curiae at 2, Grutter (No. 02-241), Gratz (No.02-516). Leaders of the Armed Forces also filed a briefarguing that “broad access to the education that leadsto leadership roles is essential to public confidence inthe fairness and integrity of public institutions, andtheir ability to perform their vital functions andmissions.” Consolidated Brief of Lt. Gen. Julius W.Becton, Jr. et al., as Amici Curiae, at 9, Grutter (No. 02-241), Gratz (No. 02-516). Notably, however, somestates, including California, Washington, Florida, andTexas, still ban the consideration of race in certainareas, including university admissions. A number ofthese states have admissions policies whereby anystudent graduating at the top of his or her class isautomatically admitted to a state university. Forexample, in California, the top 4 percent of allgraduating students are automatically accepted to oneof the University of California campuses. In Florida, thetop 20 percent of students graduating from publicschools are automatically accepted to one of the stateschools. In Texas, the top 10 percent of all graduatingstudents are automatically accepted to the Texas stateuniversity of their choice. Unfortunately, these programshave decreased, rather than increased, the number ofunderrepresented minority students enrolled in stateuniversities. See Catherine L. Horn and Stella M.Flores, Percent Plans in College Admissions: AComparative Analysis of Three States’ Experience, THE
 CIVIL RIGHTS PROJECT, Harvard Univ., Feb. 7, 2003. Seealso Marta Tienda et. al., Closing the Gap? Admissionsand Enrollments at the Texas Public Flagships Beforeand After Affirmative Action, Woodrow Wilson School ofPublic and Int’l Affairs, Jan. 21, 2003.126 Brown v. Board of Education, 347 U.S. 483 (1954). 127 Green v. County School Board, 391 U.S. 430(1968).128 Swann v. Charlotte-Mecklenburg Board of Education402 U.S. 1 (1971).129 Milliken v. Bradley, 418 U.S. 717 (1974).130 Avila v. Berkeley Unified School District, No. RG03-110397, Cal. Sup. Ct. Alameda, Apr. 6, 2004(unreported opinion, available athttp://www.naacpldf.org/landing.aspx?sub=24).131 Id. 132 CAL. GOV’T. CODE § 8315 (2004).
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133 Avila v. Berkeley Unified School District, No. RG03-110397, Cal. Sup. Ct. Alameda, Apr. 6, 2004(unreported opinion, available athttp://www.naacpldf.org/landing.aspx?sub=24),Defendants’ Memorandum of Points and Authorities inSupport of their Demurrer to plaintiff’s Complaint forDeclaratory and Injunctive Relief and Damages, at 12.134 Avila v. Berkeley Unified School District, No. RG03-110397, Cal. Sup. Ct. Alameda, Apr. 6, 2004(unreported opinion, available athttp://www.naacpldf.org/landing.aspx?sub=24) at 9(internal quotes removed).135 See e.g., Business and Professional People for thePublic Interest atwww.bpichicago.org/pht/gautreaux.html. 136 See id. 137 See id.138 Hills v. Gautreaux, 425 U.S. 284 (1976).139 See U.S. Dept. of Justice athttp://www.usdoj.gov/crt/voting/intro/intro_b.htm. 140 See U.S. Dept. of Justice athttp://www.usdoj.gov/crt/voting/intro/intro.htm. 141 See id.142 Hunt v. Cromartie, 532 US 234 (2001).143 See powell, supra note 96 at 394.144 See id. 145 See id.146 United Nations Development Program, HumanDevelopment Report 2004, at 71.147 Id.148 john a. powell and Marguerite L. Spencer, Remakingthe Urban University for the Urban Students: TalkingAbout Race, 30 CONN. L. REV. 1247, 1273 (1998).149 Id. 150 See powell, supra note 96 at 395. 151 See id. at 394.152 See FRANCIS SCHRAG, BACK TO BASICS: FUNDAMENTAL
 QUESTIONS REEXAMINED 118 (1995). IRIS MARION YOUNG,JUSTICE AND THE POLITICS OF DIFFERENCE 193 (1990).153 See id. 154 See Sharon Bailin, EDUCATION, KNOWLEDGE AND CRITICAL
 THINKING IN EDUCATION, KNOWLEDGE AND TRUTH: BEYOND THE
 POSTMODERN IMPASSE 217, DAVID CARR, ED. (1998). 155 See Committee on the Elimination of RacialDiscrimination, Reports Submitted by States Partiesunder Article 9 of the Convention, CERD/C/431/Add.8,16 October 2003. 156 See id. 157 Study by the Brazilian Institute of Geography and
 Statistics, cited in Marion Lloyd, In Brazil, a New Debateover Color, CHRONICLE OF HIGHER EDUCATION, Feb. 13, 2004.158 Brazil Const. 1988, Art. 3(IV). 159 Brazil Const. 1988 Art. 206 (I).160 Brazil Const. 1988 Art. 208 (V).161 Brazil Const. 1988, Art. 5(LXXVII)(2).162 Marcelo Pereira, Brazil: New Racial Equality MinisterFavors Affirmative Action, INTER PRESS SERVICE, May 9,2003.163 See Global Rights: Partners for Justice, AffirmativeAction Affinity Group, Afro-Descendants in Brazil andUruguay, Background Information. See also Marion Lloyd,In Brazil, a New Debate over Color, CHRONICLE OF HIGHER
 EDUCATION, Feb. 13, 2004.164 See id. 165 See Global Rights: Partners for Justice, AffirmativeAction Affinity Group, Afro-Descendants in Brazil andUruguay, Background Information.166 See id. 167 See Seth Racusen, Making the “Impossible”Determination: Flexible Identity and Targeted Opportunityin Contemporary Brazil, 36 CONN. L. REV. 787, 816(2004). See also Marion Lloyd, In Brazil, a New DebateOver Color, CHRONICLE OF HIGHER EDUCATION, Feb. 13, 2004and Global Rights: Partners for Justice, Affirmative ActionAffinity Group, Afro-Descendants in Brazil and Uruguay,Background Information.168 See Seth Racusen, Making the “Impossible”Determination: Flexible Identity and Targeted Opportunityin Contemporary Brazil, 36 CONN. L. REV. 787, 816, 825(2004). See also Marion Lloyd, In Brazil, a New Debateover Color, CHRONICLE OF HIGHER EDUCATION, Feb. 13, 2004.169 See Global Rights: Partners for Justice, Latin AmericaProgram, Affirmative Action Affinity Group, PolicyUpdates—Brazil, July 2003-April 2004.170 See id.171 See Seth Racusen, Making the “Impossible”Determination: Flexible Identity and Targeted Opportunityin Contemporary Brazil, 36 CONN. L. REV. 787, 817(2004).172 See id.173 See id. 174 See Global Rights: Partners for Justice, Latin AmericaProgram, Affirmative Action Affinity Group, PolicyUpdates—Brazil, July 2003-April 2004.175 In 2002, a quota of 40 percent for each of thesegroups had been introduced.176 See Global Rights: Partners for Justice, Latin AmericaProgram, Affirmative Action Affinity Group, PolicyUpdates—Brazil, July 2003-April 2004.177 See id.
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178 Folha de Sao Paulo, May 14, 2004.179 See Andrew Hay, Brazil’s Poor to Get PrivateUniversity Quotas, REUTERS, Jan. 13, 2005. 180 See id.181 See id.182 See Seth Racusen, Making the “Impossible”Determination: Flexible Identity and TargetedOpportunity in Contemporary Brazil, 36 CONN. L. REV.787, 811-812 (2004).183 See id.184 See id.185 See Global Rights: Partners for Justice, AffirmativeAction Affinity Group, Afro-Descendants in Brazil andUruguay, Background Information. 186 Brazilian Ministry of Foreign Relations- Institito RioBranco Affirmative Action Program: Scholarships forDiplomacy descriptions and resultshttp://www2.mre.gov.br/irbr/irbr/cartabolsapremio.htm.187 See id. 188 Global Rights: Partners for Justice, Latin AmericaProgram, Affirmative Action Affinity Group, PolicyUpdates—Brazil, July 2003-April 2004.189 See Marion Lloyd, In Brazil, a New Debate overColor, CHRONICLE OF HIGHER EDUCATION, Feb. 13, 2004.190 Antonio Gois, Com Boa Nota Quotista Preciso deRecurso, Folha de Sao Paulo, December 13, 2004.191 See id. 192 See Clark D. Cunningham, Affirmative Action: India’sExample, Civil Rights Journal, Fall 1999.193 See id. See also United Nations DevelopmentProgram, Human Development Report 2004, at 70. 194 See Clark D. Cunningham, Affirmative Action: India’sExample, Civil Rights Journal, Fall 1999.195 Indian Const. Art. 14.196 Id. at Art. 15(4). 197 Id. at Art. 16(4). 198 Id. at Part XVI.199 See Lan Cao, The Diaspora of Ethnic Minorities:Beyond the Pale? 44 WM. AND MARY L. REV. 1521, 1545(2003). 200 See Clark D. Cunningham, Affirmative Action: India’sExample, Civil Rights Journal, Fall 1999.201 Balaji v. State of Mysore, 50 A.I.R. (S.C.), 649, 663(1963), cited in Lan Cao, The Diaspora of EthnicMinorities: Beyond the Pale? 44 WM. AND MARY L. REV.1521, 1545 (2003). 202 See Clark D. Cunningham, Affirmative Action: India’sExample, CIVIL RIGHTS JOURNAL, Fall 1999.
 203 Scheduled Castes include people previously knownas “untouchables,” which had been considered thelowest caste. See Clark D. Cunningham, After GrutterThings Get Interesting! The American Debate OverAffirmative Action is Finally Ready for Some Fresh Ideasfrom Abroad, 36 CONN. L. REV. 665, 673 (2004).204 Scheduled Tribes include those tribes isolated bygeography, language, and culture. See id.205 Other Backward Classes include those people fromlower caste groups, whose ancestors were notuntouchables, but were still significantly disadvantaged.See Lan Cao, The Diaspora of Ethnic Minorities: Beyondthe Pale? 44 WM. AND MARY L. REV. 1521, 1545 (2003).206 See Clark D. Cunningham, Affirmative Action: India’sExample, Civil Rights Journal, Fall 1999.207 See id. 208 See Lei Cao, The Diaspora of Ethnic Minorities:Beyond the Pale? 44 WM. AND MARY L. REV. 1521, 1547(2003).209 See e.g., Laura Dudley Jenkins, Race, Caste, andJustice: Social Science Categories andAntidiscrimination Policies in India and the UnitedStates, 36 CONN. L. REV. 747, 756 (2004).210 See id.211 See United Nations Development Program, HumanDevelopment Report 2004, at 71. 212 See Jason Morgan-Foster, From Hutchins Hall toHyderabad and Beyond: A Comparative Look atAffirmative Action in Three Jurisdictions, 9 WASH. & LEE
 R.E.A.L. J. 73, 78 (2003).213 See id.214 See Indira Sawhney v. Union of India, 80 A.I.R. 1993S.C. 477, 558-60, cited in Jason Morgan-Foster, FromHutchins Hall to Hyderabad and Beyond: A ComparativeLook at Affirmative Action in Three Jurisdictions, 9WASH. & LEE R.E.A.L. J. 73, 98 (2003).215 See id.216 See Jason Morgan-Foster, From Hutchins Hall toHyderabad and Beyond: A Comparative Look atAffirmative Action in Three Jurisdictions, 9 WASH. & LEE
 R.E.A.L. J. 73, 98.217 See Indira Sawhney v. Union of India, 80 A.I.R. 1993S.C. 477, 558-60, cited in Jason Morgan-Foster, FromHutchins Hall to Hyderabad and Beyond: A ComparativeLook at Affirmative Action in Three Jurisdictions, 9WASH. & LEE R.E.A.L. J. 73, 98 (2003).218 See United Nations Development Program HumanDevelopment Report 2004 at 70. 219 See United Nations Development Program HumanDevelopment Report 2004 at 71. 220 See id.
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221 See id. at 70. 222 See id.223 See id.224 South African Const., Ch. 2, §9(3).225 Promotion of Equality and Prevention of UnfairDiscrimination Act, preamble.226 Employment Equity Act, Art. 2.227 Id. at Art. 1.228 Id. at Art. 13(1).229 Id. at Art. 15.230 Employment Equity Act at Art. 27.231 Employment Equity Act at Art. 20.232 See United Nations Development Program, HumanDevelopment Report 2004, at 70. 233 See id.234 See Saras Jagwanth, Affirmative Action in aTransformative Context: The South African Experience,36 CONN. L. REV. 725, 732 (2004).235 Harmse v City of Cape Town (2003) 24 ILJ 1130 (LC)(unreported case). 236 Id.237 See Dudley v. City of Cape Town, CCT 5/04, May2004 (unreported case), cited athttp://www.deneysreitz.co.za/news/news.asp?ThisCat=2&ThisItem=446. 238 See id. See also www.worklaw.co.za (July 2004 publicnewsletter). 239 See id. 240 See United Nations Development Program, HumanDevelopment Report 2004, at 70. 241 See id.242 South African government press release (on file withGlobal Rights). 243 See United Nations Development Program HumanDevelopment Report 2004 at 70. 244 See id.245 See id.246 Malaysia Const. Art. 8(1).247 Malaysia Const. Art. 8(2). 248 Malaysia Const. Art. 8(5)(c).249 See United Nations Development Program, HumanDevelopment Report 2004, at 70. See also Lan Cao, TheDiaspora of Ethnic Minorities: Beyond the Pale? 44 WM.AND MARY L. REV. 1521, 1552 (2003). 250 See id at 1553.251 See id.252 See id. at 1554.
 253 See id. at 1554.254 A Malay firm is defined as one that is at least 51percent owned by Malays. See id.255 See id. at 1555.256 See id. at 1556.257 See David Cohen, In Malaysia, the End of Quotas,CHRONICLE OF HIGHER EDUCATION, Feb. 13, 2004.258 See id.259 See id.260 See David Cohen, In Malaysia, the End of Quotas,CHRONICLE OF HIGHER EDUCATION, Feb. 13, 2004.261 See id.262 See id.263 See Employment Equity Act, Art. 2 (1995). “Aboriginalpeoples” means persons who are Indians, Inuit or Métis.Id. at Art. 3. “Members of visible minorities” meanspersons, other than aboriginal peoples, who are non-Caucasian in race or non-white in color.”
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