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ADVERTISING & THE DIRTY ADVERTISING & THE DIRTY DOZENDOZEN
 Presented by:
 Jim Radogna KPA Senior Sales & Finance
 Compliance Specialist
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KPA delivers Environmental Health & Safety, HR Management and Sales & Finance Compliance programs with a vision of creating a Better Workplace, Better Workforce, and a Better World. Over 6,500 clients, across 48 states look to KPA as their compliance partner providing solutions through a combination of innovative software, interactive training and on-site consulting, resulting in increased production and profits.
 A comprehensive solution for Environmental Health & Safety, HR Management, and Sales & Finance Compliance.
 KPA: KPA: Environmental Health & Safety | HR Management |Sales & Finance Compliance
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Questions
 • If you have questions during the presentation, please submit them using the “Questions” feature
 • Questions will be answered at the end of the webinar
 •If your question does not get answered, we will reach out to you individually
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Disclaimer
 The material provided in this presentation is for informational and educational purposes only. It is intended to give only a general overview of the laws and regulations governing the automotive industry, not to provide legal advice.
 KPA LLC is not a law firm and does not dispense legal advice. If you need specific legal advice, you should seek it from a competent professional licensed to practice in your state.
 KPA LLC specifically disclaims any personal liability, loss or risk incurred as a consequence of the use, either directly or indirectly, of any information given in this presentation.
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The FTC Strikes Again
 In September of 2016, the FTC charged nine California auto dealerships and their owners with using a wide range of deceptive and unfair sales and financing practices.  Up until now, FTC primarily charged dealers with advertising violations
 FTC is no stranger in Connecticut - 2 CT dealers in 1st ad action
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What A Deal!
 Actual amount due at lease signing is $2695
 $38 payment increases to $179 after first 6 months
 Offer does not prominently disclose that it’s a lease
 Hidden material terms with miniscule fine print or with cursory, inconspicuous disclaimers.
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Who Qualifies?
 The “See Details” link on either the website or Facebook post did not disclose any additional material terms of the offers.
 Advertised terms are not generally available to consumers, for instance Loyalty, College Grad, certain credit scores, and financing with captive lender
 In numerous instances, even if consumers meet all of the qualifications or restrictions, they cannot obtain the advertised discount and price
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Back to the Future
 “We can pay off your trade-in even if you owe on a loan or lease”
 “Negative equity may be added to new loan or lease balance” disclosed in fine print
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Some Thoughts From Regulators’ Standpoint…
 A favorite mindset among regulators is that “what the large print giveth, the small print can’t taketh away”.
 The public is not under any duty to make a reasonable inquiry into undisclosed aspects of a representation or advertisement. The burden is on the dealer to tell the truth, the whole truth, and nothing but the truth.
 A practice is deceptive even if subsequently clarified. Point of sale disclosure is not sufficient to clarify deceptive media advertising. For example, the claim “we’ll pay off your trade no matter what you owe” has been found to be deceptive even though the dealer discloses that negative equity is added to the purchase contract at the time of sale.
 See dealer for details” disclaimer may not protect you as much as you would like.
 A merger clause or a contract provision that “no agreement between salesman and customer is binding on the company” or otherwise disclaiming oral representations does not defeat a UDAP action based on an employee’s misrepresentations.
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Claim #1
 Advertisements in English, Spanish, and other languages, making enticing claims about key terms, such as low sales prices, low monthly payment amounts, and low down payment amounts.
 Frequently misrepresented these claims and have hidden additional material terms that have significantly qualified or contradicted the prominently advertised terms.In some instances, Defendants have only provided these additional terms in English, even when the advertisements otherwise have been presented in another language.
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Claim #2
 Subjected individuals with poor credit, to deceptive, misleading, and unfair practices when offering add-on products and services or when arranging financing
 UDAP Reality Check: Vulnerable consumers are often specially considered in UDAP claims (including elderly, credit-challenged, and non-English proficient)
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Claim #3
 Approving deals to customers with risky credit before bank financing had been secured in order to increase their sales numbers knowing that the dealership was not going to be able to secure bank financing on the offered terms. Such tactics are often known as “yo-yo practices.”
 Even after consumers have signed a contract and driven the vehicles off defendants’ lots, defendants have used deceptive and unfair tactics to pressure consumers to agree to different financing terms such as higher interest rates, and additional down payments.Representing to consumers that they must sign the new contract when dealers failed to assign financing
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Claim #4
 Where a consumer has refused unlawful demands to sign a new contract or to return the vehicle, dealers have falsely represented that consumers will be liable for legal action, including lawsuits, repossession, or criminal arrest for a stolen vehicle.
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Claim #5
 Refusing to return the consumer’s down payment or trade-in vehicle
 Where dealers have not assigned financing and have sent notice cancelling the deal, dealers represented that they are not required to return any consideration provided by the consumer, including any down payment or trade-in vehicle.
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Claim #6
 Having consumers’ vehicles repossessed where consumers had valid, binding contracts
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Claim #7
 Deceptively claimed that add-on products are required as a condition of the purchase or financing of the vehicle or will improve consumers’ chances of obtaining financing.
 Offered one consumer a contract with a 5.05% APR, instead of 11.99%, but had represented that the financing company required her to purchase a warranty to receive the lower APRRequired consumer to purchase GAP to obtain better financing Required consumer to buy a $900 protection plan to purchase the vehicle
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Claim #8
 Selecting and preprinting add-on products on the sales and financing forms, such as the F&I product menus and the contract, before discussing or presenting them to the consumer.
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Claim #9
 Packed additional charges for add-on products and service into the amount financed without consumers’ informed consent
 Included a VIN etching fee in their contract that the customer did not authorizeAdded a service contract that the consumer was not told about and did not want to purchase.Charged for add-on products that the consumers had rejectedTelling consumers that they could cancel the add-on products within a specified time for a refund and failing to process the paperwork or have claiming to have lost the paperwork, resulting in delayed cancellations or lower refund payments
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Claim #10
 Telling consumers that they would not be charged the cost of the add-on products when in fact they were
 Promised consumers two years of free oil changes and tire rotations if they purchased the vehicle then charged the consumers for pre-paid maintenance agreements
 UDAP Reality Check: A statement or omission may convey more than one reasonable meaning, and if one of those meanings is deceptive, it violates UDAP statutes. A good example would be where a dealer employee claims that a service contract is “included” in a payment quote. A reasonable meaning to a consumer is that “included” means “free” or “at no additional cost.”
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Claim #11
 Rushing consumers through the closing process and simply indicating to consumers where to sign in a stack of lengthy, complex, highly technical documents presented at the close of a long financing process after an already lengthy process of selecting a car and negotiating over its price.
 Obtaining consumer signatures purporting to indicate assent to purchase add-on products even though consumers did not, in fact, authorize the purchase. Requiring consumers to sign for GAP and service contracts regardless of whether the consumers were actually purchasing the add-on products.Having consumers sign blank documents
 UDAP Reality Check: Disclosure of important missing information just as the contract is being signed does not prevent the previous failure to disclose from being deceptive
 Myth Busted: A common misconception is that only written agreements are enforceable and oral agreements are irrelevant once the customer signs a contract.
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Claim #12
 Dealership employees and their families posting positive, five-star reviews of the dealerships on websites that deceptively purport to be objective or independent
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Why Did the FTC Target These Particular Dealers?
 Consumer Complaints
 Information From Former Employees
 HOWEVER… No customer complaints are necessary and even inadvertent violations are actionable
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What is the Potential Cost to These Dealers?
 The FTC is requesting that the court assess the following penalties against the dealers:
 Permanent injunctive relief to prevent future violations of the FTC Act, TILA, Regulation Z, the CLA, and Regulation M Relief to redress injury to consumers Rescission or reformation of contracts Restitution to consumers Refund of monies paid Disgorgement of ill-gotten monies FTC’s costs and legal fees Any additional relief as the Court may determine to be just and proper
 FTC’s maximum penalty increased from $16k to $40k per violation on August 1st
 Penalties can be assessed per violation, per dayDealership owners named personally in addition to their companiesPunitive damages are not generally insurable in California or Connecticut and insurance companies could fight payment of other penalties under the
 concept of “intentional wrong acts”
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What is the Potential Cost to These Dealers?
 Common Liability Policy exclusions:
 Intentional wrongful acts Gaining of any profit or advantage to which you are not legally entitled Claims arising out of false advertising or misrepresentation in advertising Unfair or deceptive business practices, or violations of any consumer protection laws Claims against you that are brought by or on behalf of any federal, state or local government
 agency Claims arising out of the same wrongful act or series of continuous, repeated or related
 wrongful acts, alleging the same or similar facts
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Questions and Answers
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Contact Information
 More Questions?
 Jim [email protected]
 Rob [email protected]
 Questions on materials presented
 Questions on how KPA works with their customers on these issues
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