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Agenda• Consumer Protection Laws
 – Federal Law
 – State Laws
 – Payroll Cards
 • State Money Transmitter Licensing Requirements
 • FinCEN’s Prepaid Access Rule
 • Managing Third Party Risks
 • Consumer Financial Protection Bureau
 • State Unclaimed Property Laws
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CARD Act• Credit Card Accountability Responsibility and Disclosure Act (“CARD Act”)
 enacted in 2009
 • Imposes restrictions on fees and expiration dates on most prepaid products (cards, codes and other devices)
 – Gift certificates
 – Store gift cards
 – General-use prepaid cards
 • Applies to issuers, distributors, program managers, merchants/retailers, site owners Most anyone in supply chain
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CARD Act General Restrictions
 • Prohibits dormancy fees, inactivity fees and service fees unless a card, code or other device has been inactive for 12 consecutive calendar months
 • Permits only one fee per month
 • Minimum expiration date of 5 years from date of last load
 • Clear and conspicuous disclosures are required
 • Does NOT preempt state law if state laws provide greater consumer protection (federal floor)
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CARD Act Fee Restrictions
 • Service, dormancy and inactivity fees are PROHIBITED UNLESS:
 – No activity for 12 consecutive calendar months
 – Only 1 fee/charge per calendar month (e.g., maintenance or activity based)
 – Disclosure requirements are met
 • The scope of these fees is interpreted broadly (e.g., monthly maintenance, balance inquiry, per transaction, usage, ATM, POS, reload, and foreign currency transaction fees)
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CARD Act Expiration Date Restrictions
 • NO PERSON may sell/issue cards that expire in less than 5 years from DATE OF PURCHASE
 • 4 Requirements:
 (1) Policies and procedures that give consumer REASONABLE OPPORTUNITY to buy card w/expiration date at least 5 years:
 • Procedures must either PREVENT sale/initial issuance of cards w/ expiration date of less than 5 years, OR
 • Cards made available with at least 5 ½ years remaining on cards (e.g., on display)
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CARD Act Expiration Date Restrictions
 (2) Expiration of funds – may not occur until the later of 5 years AFTER date of last load or expiration date on card (if any)
 • If card is reloadable, trigger from date of last load
 • Distinguishes between expiration date of plastic card and underlying funds
 • Required regardless of whether there is an expiration date on card
 (3) Required disclosures
 (4) No replacement fee for expired card
 • Issuer can send replacement card OR choose to send check for balance (but no fee allowed)
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CARD Act Disclosure Requirements
 • Prior to purchase disclosures– One-time fees and dormancy, inactivity and service fees– Expiration dates
 • On the card disclosures– Dormancy, inactivity and service fees– Expiration dates– Toll-free number and, if one is available, website
 • With the card disclosures– One-time fees– Cards sold via telephone, a website, etc.
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CARD Act Exclusions• If ANY exclusion applies, card, code or other device is EXCLUDED from the
 CARD Act
 • Cards, codes and other devices that are:
 (1) used solely for telephone services
 (2) reloadable and not marketed or labeled as a gift card
 (3) a loyalty, award, or promotional card
 (4) not marketed to the general public
 (5) issued in paper form only
 (6) redeemable solely for admission at events or venues (e.g., sporting venues) or to obtain goods and services in conjunction with admission to such events or venues
 Statutory exclusions are to be narrowly construed
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CARD Act Liability
 • Private right of action by individuals
 • Governmental agencies may also enforce (FTC, AG)
 • Regulation E penalties for willfulness or negligence
 • EFTA – No preemption of contrary state laws unless state law is inconsistent with CARD Act or Regulation E; not deemed inconsistent if more protective
 – State laws prohibiting fees/expiration dates still apply
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State Consumer Protection LawsExpiration Dates
 • Many states ban or restrict gift card expiration dates– Some states have a blanket prohibition against expiration date on gift
 cards; cards valid until redeemed or replaced.– Other states require a minimum time period prior to expiration (such
 as 2, 3 or 7 years). – Still other states require only that an expiration date be clearly and
 conspicuously printed on the gift card in at least 10-point bold type.• Most expiration date prohibitions/restrictions focus on closed loop cards.• However, some laws are written broadly enough so as to encompass
 virtually all kinds of prepaid products.Note: Even where expiration dates allowed, escheat may still be required.
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State Consumer Protection LawsFees
 • Many states prohibit or limit the imposition of fees– Some states have a blanket prohibition against all fees.– Other states may prohibit fees above a certain threshold– Some states permit inactivity fees when a valid or enforceable
 written contract exists between the issuer and card owner pursuant to which the issuer regularly imposes such fees and does not regularly reverse or otherwise cancel them
 – Some states specifically prohibit the issuer from charging fees that are “unconscionable”
 Note: In some states, fee prohibitions may also appear in the unclaimed property laws.
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State Consumer Protection LawsDisclosures
 • Some states require specific disclosures
 – Font requirements (10 pt font, all caps, etc.)
 – Disclosures on the card or with the card; visible to consumer prior to purchase.
 – Signage to be clearly and conspicuously posted at the point of sale.
 • Many states exempt loyalty, award or promotional cards from expiration date and fee restrictions provided that additional disclosure requirements are met.
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State Consumer Protection LawsExamples
 • Blanket Prohibitions– Connecticut and Rhode Island both prohibit expiration dates and all fees.
 • Expiration/Fees Permitted if Disclosed Properly– Virginia permits expiration if disclosed on card or a phone number/website is
 clearly and permanently printed on card; fees permitted if a phone number/ website is clearly and permanently printed on card.
 • States with Specific Requirements:– Massachusetts – Expiration date less than 7 years and certain fees (e.g., dormancy
 or service fees) prohibited; some fees permitted (e.g., purchase, or activation fees) permitted if notice on gift certificate, packaging or both.
 – New Jersey – Underlying funds may not expire; dormancy/inactivity fees prohibited; activation/issuance, reload and replacement fees permitted if fees are disclosed in writing prior to issuance or referenced on card or packaging.
 – New York• Expiration is permitted if clearly and conspicuously printed on card; No fees permitted
 prior to 13th month of inactivity; fees must be conspicuously disclosed.• The statement “TERMS AND CONDITIONS ARE APPLIED TO GIFT CARDS” (in all caps) must
 be made on signage, in mail offers, with electronic or phone offerings, and in advertisements.
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State Consumer Protection LawsCash Redemption Requirements
 • Certain states require cash redemption for gift certificates with a remaining balance below a certain threshold.
 – Cash-back requirements range from $1 to $10.
 – In Massachusetts, if card is non-reloadable than less than 10% of the original face value/if redeemed for 90% or more of face value.
 • Every year pending legislation is introduced to require cash redemption in additional states.
 Note: FinCEN’s prepaid access rule: de minimus cash redemption excluded from “prepaid program” definition.
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Payroll Cards• Mandatory Payroll Card Programs
 – The compulsory use provisions of the EFTA and Regulation E protect against mandatory payroll card programs
 – An employer may not require its employees to receive their wages by direct deposit to a particular financial institution
 • Disclosures– Given that payroll cards are subject to Regulation E, the financial
 institutions that issues the payroll card must provide clear and readily understandable disclosures of the terms and conditions of the payroll card account
 – 20 states have specific requirements that must be met before an employee can elect a payroll card
 • Fees– Payroll cards are subject to state wage and hour laws, which require that
 employees have access to their full net pay each pay period without cost
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State Money Transmitter Licensing Requirements
 • Over 30 jurisdictions specifically include stored value/prepaid• States may require a money transmission, sale of checks, or other
 money services license to issue or sell open loop prepaid cards• California Money Transmission Act
 – Money transmission definition includes issuing or selling stored value– Definition of “stored value” – “monetary value representing a claim
 against the issuer that is stored on an electronic or digital medium and evidenced by an electronic or digital record, and that is intended and accepted for use as a means of redemption for money or monetary value or payment for goods or services” but does not include “stored value that is only redeemable by the issuer for goods or services provided by the issuer or its affiliate, except to the extent required by applicable law to be redeemable in cash for its cash value”
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State Money Transmitter Licensing Requirements
 • States generally exclude from their licensure requirements prepaid cards issued by banks– Several states do not exclude out-of-state banks from their licensure
 requirements– Some states take away the exclusion from their licensure requirements
 for bank-issued cards distributed by non-exempt third parties (e.g., merchants)
 • Few states require licensure for sales of closed loop cards issued by third parties
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State Money Transmitter Licensing Requirements
 • States with No MSB Laws:– Montana– New Mexico– South Carolina
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Federal Prepaid Access RegulationsOverview
 • On July 26, 2011, the Department of the Treasury’s Financial Crimes Enforcement Network (FinCEN) issued Final Regulations on Prepaid Access.
 • Replaces “stored value” with “prepaid access” and defines a number of new terms including:– Prepaid access (access to funds paid in advance, and retrievable
 through an electronic device or vehicle)– Prepaid program– Provider of prepaid access– Seller of prepaid access– Closed loop prepaid access

Page 22
                        

Federal Prepaid Access RegulationsExempt Programs
 • FIRST, a program is NOT a covered “prepaid program” if it meets one of these 3 GENERAL exemptions:– Provides closed loop prepaid access to funds of up to $2,000 maximum value in
 any day; OR– Provides prepaid access solely to funds provided by a federal, state, local or other
 government agency; OR– Provides prepaid access solely to funds from pre-tax flexible spending
 arrangements for health and dependent card expenses, or from Health Reimbursement Arrangements.
 NOTE: Closed loop prepaid access is “[p]repaid access to funds or the value of funds that can be used only for goods or services in transactions involving a defined merchant or location (or set of locations), such as a specific retailer or retail chain, a college campus, or a subway system.”
 NOTE: The $2,000 limit on exempt closed loop cards applies to the sum of all loads, usage and reloads on the card in a single day – it’s not just a “cap.”
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Federal Prepaid Access RegulationsExempt Programs
 • SECOND, a program is NOT a covered “prepaid program” if it meets one of these 2 LIMITED exemptions:
 – Provides prepaid access solely to employment benefits, incentives, wages or salaries; OR
 – Provides “open loop” prepaid access solely to funds not to exceed $1,000 maximum value, and from which no more than $1,000 can be initially or subsequently loaded, used, or withdrawn on any day.
 PROVIDED that the prepaid access does not permit:– Funds or value to be transmitted internationally,– Transfers between or among users within the prepaid program, or– Reloads from non-depository sources.
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Federal Prepaid Access RegulationsProviders & Sellers
 • A Provider is the participant within a prepaid program that agrees to serve as the principle conduit for access to information from its fellow program participants. The participants in each prepaid access program must determine a single participant to serve as the provider of prepaid access.
 • A Seller is any person that receives funds or the value of funds in exchange for an initial or subsequent loading of prepaid access, if that person:– Sells prepaid access offered under a prepaid program that can be used
 before verification of customer identification; OR – Sells any prepaid access (including closed loop) in excess of $10,000 to any
 person during any one day, and has not implemented policies and procedures reasonably adapted to prevent such a sale.
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Federal Prepaid Access RegulationsObligations of Providers & Sellers
 • Providers and Sellers are Money Services Businesses (MSBs). They must establish procedures to:– Obtain identifying information about a person who obtains prepaid access
 under a prepaid program, and – Verify the identity of that person.
 • Identifying information includes: name, address, date of birth, and identification number.
 • Sellers must also establish procedures to obtain identifying information about a person who obtains any kind(s) of prepaid access to funds that exceed $10,000 during any one day, and verify that person’s identity.
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Federal Prepaid Access RegulationsObligations of Providers & Sellers
 • Each Provider and Seller must also:– Develop, implement and maintain an AML compliance program.– File reports of suspicious activity. – Comply with reporting, recordkeeping and other rules applicable to
 MSBs generally.
 • In addition, Providers must also:– Register as an MSB with FinCEN.– Maintain access to transactional records.
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Federal Prepaid Access Regulations
 • Bank Centered Programs– FinCEN has confirmed that “bank-centered programs,” controlled by a
 bank issuer, are outside the scope of these regulations. Regulations for banks and MSBs are “mutually exclusive.”
 • B2B Bulk Sales– FinCEN has confirmed that retailers and other companies who offer
 bulk sales of gift cards to incentive companies, employers or other businesses for further distribution or sale to end users/consumers by those businesses are NOT Sellers, even if such sales exceed $10,000 to a business in a day.
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Federal Prepaid Access RegulationsPossible Consequences
 • Collection and maintenance of records of identifying information may impact unclaimed property obligations
 • Unwillingness of sellers of prepaid access to obtain and verify identifying information may affect distribution channel
 • Required adoption and implementation of robust AML program and additional obligations for recordkeeping, reporting, monitoring, oversight, etc.
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Managing Third Party Risks• On October 30, the OCC issued Bulletin 2013-29 to update
 guidance relating to third-party risk management• The Bulletin, which rescinds OCC Bulletin 2001-47 and OCC
 Advisory Letter 2000-9, requires banks and federal savings associations to provide comprehensive oversight of third parties, including joint ventures, affiliates or subsidiaries, and payment processors
 • It is substantially more prescriptive than CFPB Bulletin 2012-3, or FDIC FIL-44-2008, and incorporates third-party relationship management principles underlying recent OCC enforcement actions
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Managing Third Party Risks
 • The Bulletin warns that failure to have in place an effective risk management process commensurate with the risk and complexity of a bank’s third-party relationships “may be an unsafe and unsound banking practice”
 • It outlines a “life cycle” approach and provides detailed descriptions of steps that a bank should consider taking at five important stages:– Planning– Due Diligence and Third Party Selection– Contract Negotiation– Ongoing Monitoring– Termination
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Managing Third Party Risks
 – The Bulletin sets forth obligations and responsibilities relating to third-party relationships from the bank employees who manage them to the board of directors, including retention of due diligence results, findings, and recommendations, as well as regular reports to the board and senior management relating to the bank’s overall risk management process
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CFPB Regulations• Under Dodd-Frank, CFPB has authority to:
 – Write rules
 – Conduct examinations
 – Undertake enforcement actions
 • CFPB can regulate the “selling, providing, or issuing” of “stored value or payment instruments”
 – Selling stored value only falls under CFPB jurisdiction to the extent that seller “exercises substantial control” over terms and conditions
 – Non-reloadable closed loop cards exempt from definition of “stored value”
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CFPB Regulations –Who May Be Regulated
 • Depository institutions– Depository institutions with more than $10B in assets (including affiliates)
 • Non-bank issuers of financial services/products– “Larger participants” in non-bank consumer financial product/service
 market• Service providers to large depository institutions/“larger
 participants”– Provides “material service” in connection with offering/provision of
 prepaid product– Both depository institutions and service providers are subject to
 examination/enforcement for conduct of service providers– CFPB expects covered depository institutions to oversee service providers
 to prevent risks to consumers
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CFPB NPRM for Prepaid AccountsProposed Rule issued on November 13, 2014; Final Rule expected January, 2016
 •Scope•Disclosures•Error Resolution / Limits on Liability•Posting of Agreements•Credit / Overdraft / Force-pay Transactions
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SCOPEIncludes:•Card, code or other device (very broad; includes mobile & virtual products)•Does not fall under the general definition of “account” in Regulation E•Primarily for personal, family, or household purposes (interpreted very broadly)•Issued on prepaid basis in specified amount or capable of being loaded with funds after issuance (this is the “prepaid” aspect)•Meets any 1 of the following:•Redeemable at multiple, unaffiliated merchants for goods or services,•usable at automated teller machines, or•Usable for person-to-person or person-to-business transfers
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SCOPE
 Excludes:•Health savings account, flexible spending account, medical savings account, or a health reimbursement arrangement.•Debit cards, DDAs, checking, savings or other consumer asset accounts•Stored Gift Cards & Gift Certificates, as defined in Gift Card Rule (closed loop)•Loyalty, Award or Promotional Card, as defined in Gift Card Rule (LAP)•General-Use Prepaid Card (as defined in Gift Card Rule) that is both
 marketed and labeled as a Gift Card or Gift Certificate
 NOTE: Reloadability is not a factor
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Disclosures
 Short Form:•Specific Formatting Requirements (font size, color, and type)•Incidence Based Fees•Timing of Disclosure
 Long Form:•Retail Exception (exempt and non-exempt retail)•Telephone•Online
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Model Short Form DisclosureModel Forms A-10(c) and (d) – with and without overdraft
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Model Long Form DisclosureModel Form A-10(e)
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Error Resolution / Limits on Liability
 Reg E Lite: (providing account history info in lieu of periodic statements) •60 day period for reporting unauthorized transfers commencing on:
 – Consumer electronically accesses account – Date FI sends written history upon request
 •Safe Harbor: 120 days after transfer •If oral complaint, may require written follow-up within 10 BD. If you do not receive written follow-up, you don’t have to credit account. •Must investigate and determine whether error occurred within 10 BD.
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Error Resolution / Limits on Liability
 • Provide provisional credit within 10 BD for old accounts and 20 BD for new accounts.
 • 45 calendar days to investigate. May take up to 90 days to investigate for errors re: new accounts, POS or foreign-initiated t/x
 • Tell you results within 3 BD after completing investigation. If no error, you will send written explanation.
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Posting of Agreements
 Quarterly Submission:•Information on issuer and program manager•Current agreements offered to the public•Amended agreements•Notification of withdrawn agreements
 Public Posting:•Agreements posted on website maintained by CFPB and on Issuer’s own website
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Credit / Overdraft / Force-Pay TxnsApplies TILA / Reg Z to Prepaid Accounts:•Modifies definition of “credit” and “finance charge” to capture prepaid accounts•Definition of “finance charge” modified to include fees charged in connection with an extension of credit even if the charge is the same even if credit was not involved different treatment for prepaid vs. DDAs, and raises questions for monthly and purchase transaction fees •If prepaid card deemed to be a “credit card” Reg Z applies along with 30-day waiting period
 Force-Pay:CFPB proposal raises significant compliance challenges for force-pay transactions (e.g., tip environments, fuel, system downtime) as well as reversals which may cause negative balances, given “finance charge” uncertainty
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Unfair or Deceptive Acts and Practices• The standard for unfairness in the Dodd-Frank Act is that an
 act or practice is unfair when:– It causes or is likely to cause substantial injury to consumers;– The injury is not reasonably avoidable by consumers; and– The injury is not outweighed by countervailing benefits to consumers
 or to competition• A representation, omission, actor practice is deceptive when
 – The representation, omission, act, or practice misleads or is likely to mislead the consumer;
 – The consumer’s interpretation of the representation, omission, act, or practice is reasonable under the circumstances; and
 – The misleading representation, omission, act, or practice is material
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Abusive Acts or Practices
 • The Dodd-Frank Act makes it unlawful for any covered person or service provider to engage in an “abusive act or practice.”
 • An abusive act or practice:– Materially interferes with the ability of a consumer to understand a term or
 condition of a consumer financial product or service or– Takes unreasonable advantage of:
 • A lack of understanding on the part of the consumer of the material risks, costs, or conditions of the product or service;
 • The inability of the consumer to protect its interests in selecting or using a consumer financial product or service; or
 • The reasonable reliance by the consumer on a covered person to act in the interests of the consumer.
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Abusive Acts or Practices
 • ZERO guidance from the CFPB so far• Protection of vulnerable consumers?• Unconscionability - contract terms that are excessively unfair
 to one party• Suitability –
 – Are your consumer financial products suitable to specific consumers– How would a consumer financial services company even measure
 financial literacy
 • Will certain products/services/features be banned as inherently abusive?
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CFPB Exam Manual – Marketing and Disclosures
 • The examiner is to make a through review of marketing materials, customer agreements, and other disclosures, to determine whether, before the consumer chooses to obtain the product or service:– All representations are factually based– All materials describe clearly, prominently, and accurately:
 • Costs, benefits, and other material terms of the products or services being offered;
 • Related products or services being offered either as an option or required to obtain certain terms; and
 • Material limitations or conditions on the terms or availability of products and services, such as time limitations for favorable rates, promotional features, expiration dates, prerequisites for obtaining particular products or services, or conditions for canceling services
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CFPB Exam Manual – Marketing and Disclosures• The customer’s attention is drawn to key terms, including limitations
 and conditions, that are important to enable the consumer to make an informed decision• All materials clearly and prominently disclose the fees, penalties, and
 other charges that may be imposed and the reason for the imposition• Contracts clearly inform customers of contract provisions that permit
 changes in terms and conditions of the product or service• All materials clearly communicate the costs, benefits, availability, and
 other terms in language that can be understood when products are targeted to particular populations, such as reverse mortgage loans for the elderly • Materials do not misrepresent costs, conditions, limitations, or other
 terms either affirmatively or by omission• The entity avoids advertising terms that are generally not available to
 the typical targeted consumer
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State Unclaimed Property Laws
 • All 50 states have abandoned property statutes, some of which require unused funds underlying “gift certificates,” “gift cards” or “prepaid cards” to be turned over to the state after a dormancy period (usually 3-5 years).
 • No preemption!• But many states exempt gift cards
 – Acknowledges that a card issuer’s ability to hold onto unused funds (aka “breakage”) is critical to prepaid card business models.
 – Often times a blanket exclusion.– Sometimes only excluded if there is no expiration date and no post-sale fees.
 • Ways for card issuers to keep breakage:– Closed Loop & Open Loop Cards
 • Special purpose gift card company established in a state with favorable escheat laws.
 – Non-Anonymous Open Loop Cards• Debiting service fees.
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State Unclaimed Property Laws Overview
 The U.S. Supreme Court established a priority scheme in order to determine which state law governs
 • First Priority Rule: Unclaimed property goes to “the State of the last known address of the owner, as shown by the holder’s books and records.”
 • Second Priority Rule: Where the holder has no record of an address at all or the last known address is in a state which does not provide for escheat of the unclaimed property, the state of corporate domicile of the holder has the right to the unclaimed property.
 • Third Priority Rule/Transactional Rule: Where the holder has no record of an address at all or the last known address is in a state which does not provide for escheat of the unclaimed property, and the holder is a domiciliary of a state that does not provide for escheat of the unclaimed property, the state where the transaction out of which the property arose has the right to the unclaimed property.
 Note: The third-priority rule is of questionable constitutional validity.
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State Unclaimed Property Laws B2B
 While the majority of states do not exempt business-to-business transactions from their unclaimed property requirements, several states do provide such an exemption assuming certain factors are met, those states include:
 •Arizona, Illinois, Indiana, Iowa, Kansas, Maryland, Massachusetts, Michigan, Missouri, North Carolina, Ohio, Tennessee, Texas, Virginia, Wisconsin
 •Some states impose other criteria to be met in order to qualify for the exemption. For example, Arizona, Missouri, Tennessee, and Texas require some sort of "ongoing relationship" between the businesses in question
 •Exception is in addition to the exceptions from escheatment obligations for gift certificates, gift cards, and prepaid cards
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